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OV   TBM 

STATE  01^  CALirORNIA. 


[C3iv.  No.  2424.     Second  Appellate  District. — January  12,  1918.? 

LEROY  ARMSTRONG,   Petitioner,  v.   INDUSTRIAL 
ACCIDENT  COMMISSION  et  al..  Respondents. 

WOBKMKN'8     OOICPENSATION     ACT  —  CaRPENTEE     IN     CONSTRUCTION     OF 

Dwelling  —  Nature  of  Employment.  —  A  carpenter  employed  for 
about  three  montha  on  day  wages  in  the  erection  of  a  dwelling-house 
for  hia  employer  is  entitled,  under  the  Workmen's  Compensation 
Act,  to  compensation  for  injuries  received,  since  his  employment  is 
not  both  casual  and  out  of  the  usual  course  of  thd  trade,  business, 
profession,  or  occupation  of  hia  employer. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Commis- 
sion. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kuster  &  Salisbury,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents.  . 

CONREY,  P.  J. — On  writ  of  review  to  determine  the  val- 
idity of  an  award  made  by  respondent  commission. 

Thomas  V.  Hardwick  was  employed  by  the  petitioner  Ijeroy 
Armstrong  to  work  as  a  carpenter  on  day  wages  in  the  erec- 
tion of  a  dwelling-house  to  be  occupied  by  the  employer  and 
his  family.    After  Hardwick  had  been  so  employed  for  about 

S6aU.App.~l  (1) 
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three  months,  and  while  he  was  engaged  in  work  on  the  em- 
ployer's house,  an  accident  occurred  whereby  Hard  wick  re- 
ceived the  injuries  for  which  compensation  has  been  awarded. 
It  is  admitted  by  respondent  that  the  employment  of  Hard- 
wick  was  not  in  the  usual  course  of  the  trade,  business,  pro- 
fession, or  occupation  of  the  employer.  Respondent  con- 
tends, however,  that  the  employment  was  not  ''casual*' 
within  the  meaning  of  the  Workmen's  Compensation  Act,  and 
that,  therefore,  the  liability  exists.  This  contention  covers 
the  only  question  for  determination  in  this  proceeding. 

Section  14  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  in  its  definition  of  the  word  "employee,"  as  used 
in  that  act,  excludes  therefrom  ''any  person  wliose  employ- 
ment is  both  casual  and  not  in  the  usual  course  of  the  trade, 
business,  profession,  or  occupation  of  his  employer."  That 
clause  was  considered  by  this  court  in  Blood  v.  Industrial 
Acc.  Comm.,  30  Cal.  App.  274,  [157  Pac.  1140],  where  we 
referred  to  decisions  from  other  jurisdictions  where  the  same 
subject  was  under  consideration.  In  that  case  the  claimant 
was  employed  at  a  daily  wage  to  apply  two  coats  of  paint  to 
a  two-story  frame  building  at  that  time  occupied  by  the 
owner.  The  employment  was  not  for  any  definite  period  of 
time,  but  the  evidence  showed  that  the  work  would  reasonably 
have  been  done  within  two  weeks.  After  entering  upon  his 
work  the  claimant  was  accidentally  injured  while  engaged 
in  the  work.  This  court  held  that  the  employment  was  casual, 
and  as  it  was  also  not  in  the  usual  course  of  any  business  of 
the  employer,  the  award  was  annulled.  In  Maryland  Casu- 
alty Co.  v.  Pillshury,  172  Cal.  748,  [158  Pac.  1031],  the  claim- 
ant  was  employed  by  the  day  to  repair  a  farm  tractor.  On 
his  behalf  argument  was  made  that  the  employment  was  per- 
manent as  being  "for  an  indefinite  period  which  may  be  sev- 
ered by  either  party."  The  court  replied  that  this  defini- 
tion of  permanent  employment  did  not  fit  the  hiring  of  the 
claimant  Snow,  who  was  employed  by  the  day.  "There  was 
nothing  indefinite  about  it,  except  the  time  which  might  be 
consumed  in  making  the  necessary  repairs  on  the  tractor,  but, 
nevertheless,  Snow  was  hired  for  the  definite  period  reason- 
ably necessary  for  the  fixing  of  that  particular  machine." 
Held,  that  the  employment  was  "casual"  in  the  sense  of  be- 
ing "incidental"  and  "occasional" — ^that  being  undoubtedly 
the  definition  of  the  word  as  used  in  the  statute.    In  Miller  <dk 
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Lux,  Inc,,  V.  Industrial  Acc.  Comm.,  32  Cal.  App.  250, 
[162  Pac.  651],  we  have  the  opinion  of  the  first  district  court 
of  appeal  upon  the  same  question  illustrated  by  somewhat 
different  facts.  There  the  claimant  was  employed  as  a  car- 
penter and  as  the  foreman  in  charge  of  the  construction  of  a 
"fourteen-room  cottage"  located  upon  the  land  of  the  em- 
ployer. After  having  continued  in  this  employment  for  a 
period  of  fifty-seven  days,  and  while  so  employed,  the  claim- 
ant suffered  the  accidental  injury  for  which  compensation 
was  awarded  to  him  by  the  commission.  After  a  statement  of 
the  facts,  the  court  held  that  the  applicant's  employment  was 
neither  casual  nor  out  of  the  usual  course  of  business  of  the 
employer,  and  the  award  was  affirmed.  The  court  said:  **The 
cases  collected  with  much  industry  and  cited  by  counsel  for 
the  petitioner  will,  when  analyzed,  show  that  the  rule  de- 
pended in  each  case  upon  its  particular  state  of  facts;  and 
that  as  to  these  facts  the}'  may  each  be  easily  differentiated 
from  the  case  at  bar.  To  hold  that  the  applicant's  employ- 
ment to  act  as  foreman  over  a  number  of  other  carpenters 
in  the  erection  of  a  fourteen-room  building,  involving  an  en- 
gagement of  several  months  of  regular  and  daily  recurring 
labor,  to  be  'casual'  would,  in  our  opinion,  restrict  the  opera- 
tion of  the  statute  beyond  its  reasonable  and  liberal  interpre- 
tation." In  Michigan  the  Workmen's  Compensation  Act 
(Pub.  Acts  Mich.  1912  [Ex.  Sess.],  No.  10)  does  not  include 
in  its  benefits  any  person  whose  employment  is  but  casual. 
An  instructive  case  under  that  statute  is  Dyer  v.  James  Black 
Masonry  dk  Contracting  Co,,  192  Mich.  400,  [158  N.  W.  959]. 
The  employer  was  the  principal  contractor  engaged  in  the 
construction  of  a  building  in  the  city  of  Detroit.  Finding  it 
necessary  to  have  some  person  to  look  after  the  delivery  of 
glass  at  the  building  and  see  to  the  unloading  of  the  glass, 
the  employer  arranged  with  the  claimant  Dyer  to  do  this 
work  from  time  to  time  as  the  glass  arrived.  The  claimant 
was  injured  while  thus  employed.  In  that  case  some  of  the 
principal  decisions  are  referred  to,  including  those  relied 
upon  by  us  in  Blood  v.  Industrial  Acc,  Comm.,  30  Cal.  App. 
274,  [157  Pac.  1140],  It  was  held  that  the  employment  of 
the  claimant  was  not  casual. 

With  respect  to  this  particular  question,  we  think  that  the 
case  of  Miller  A-  Lux,  In^,,  v.  Ivilnsirinl  Acc.  Comm.,  supra, 
is  closely  like  the  case  at  bar,  and  the  language  which  we  have 
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quoted  from  that  decision  is  applicable  here.  Our  own  dc 
cision  in  Blood  v.  Industrial  Ace.  Comm.,  supra,  does  not 
necessarily  conflict  with  this  conclusion.  The  claimant  there 
was  employed  to  do  work  which  was  in  the  nature  of  repairs 
to  an  existing  building.  The  claimant  was  employed  at  u 
fixed  rate  per  day,  but  his  contract  was  one  of  employment 
for  the  entire  job,  which  was  fixed  and  limited  in  its  amount 
and  in  the  description  of  the  work  which  claimant  was  to  do. 
It  is  not  reasonably  possible  to  set  forth  a  hard-and-fast  defi- 
nition of  casual  employment  whereby  every  case  may  be  de- 
termined like  a  mathematical  problem.  It  is  our  opinion  that 
the  award  made  by  the  commission  is  based  upon  a  correct 
application  of  the  statute  to  the  facts  of  this  case. 
The  award  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  11,  1918. 


[Civ.  No.  2512.    Second  Appellate  District. — January  14.  1918."' 

THOMAS    W.    SPIEU,    Petitioner,    v.    H.    E.    PECK,    as 
Treasurer,  etc..  Respondent. 

SkPATUTORT  Construction — ^Rxjle. — Statutes  are  to  be  so  construed  as 
not  to  give  rise  to  an  absurdity  in  their  attempted  application  and  as 
not  to  destroy  their  efficacy  as  a  whole  or  in  substantial  part. 

Id. — Intent — Nature  op  EvUi — Object  to  be  Accomplished. — Strong 
indices  to  the  legislative  intent  will  always  be  found  upon  an  in« 
quiry  into  the  nature  of  the  evil  sought  to  be  remedied  by  a  statute 
or  into  the  object  to  be  accomplished  by  it 

Juvenile  Court  Act  —  Probation  Officers  —  Superintendent  of 
Detention  Home — Holding  of  Two  Positions  Prohibited. — Sec- 
tion 18  of  the  Juvenile  Court  Act  (Stats.  1915,  p.  1225),  providing, 
among  other  things,  that  all  probation  officers  receiving  a  salary  of 
seventy-five  dollars  or  more  per  month  shall  devote  their  entire  time 
and  attention  to  the  duties  of  their  officers,  and  no  such  probation 
officer  while  holding  siicb  office  and  receiving  salary  therefor  shall 
be  a  candiilate  or  sock  the  nomination  for  any  other  public  office 
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or  einploymenty  disqualifies  a  probation  officer  from  being  super- 1 
intendent  of  the  detention  home  and  drawing  the  salary  annexed! 
to  that  position.  r 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  compel  a  county  treasurer  to  pay  the  warrant  of  a 
county  probation  officer  for  acting  as  superintendent  of  the 
detention  home. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  M.  Clarke,  for  Petitioner. 

Don  6.  Bowker,  District  Attorney,  for  Respondent. 

WORKS,  J.,  pro  tern. — Petitioner  is  probation  officer  of 
the  county  of  Ventura  and  is  also  acting  under  appointment 
as  superintendent  of  the  detention  home  for  the  same  county, 
both  of  the  offices,  or  positions,  having  their  existence  under 
what  is  known  as  the  Juvenile  Court  Act  (Stats.  1915, 
p.  1225,  Deering's  Gen.  Laws,  Act  No.  1770a).  The  law  fixes 
petitioner's  salary  as  probation  officer  at  one  hundred  dollars 
per  month  and  as  superintendent  of  the  detention  home  at 
fifty  dollars  per  month.  Section  18  of  the  Juvenile  Court  Act 
provides,  among  other  things,  ''AH  probation  officers  ...  re- 
ceiving a  salary  of  seventy-five  dollars  or  more  per  month  shall 
devote  their  entire  time  and  attention  to  the  duties  of  their 
offices,  and  no  such  probation  officer,  .  .  .  while  holding  such 
office  and  receiving  salary  therefor,  shall  be  a  candidate  for 
or  seek  the  nomination  for  any  other  public  office  or  employ- 
ment." The  petitioner  presented  to  the  board  of  supervisors 
of  the  county  his  claim  for  salary  for  June,  1917,  as  superin- 
tendent of  the  detention  home  and  the  claim  was  allowed. 
The  county  auditor  approved  the  demand  and  issued  his  war- 
rant for  its  payment,  but  the  respondent,  who  is  the  county 
treasurer,  refused  to  make  paj'-raent  of  the  warrant  upon  its 
presentation.  Thereupon  the  petitioner  instituted  this  pro- 
ceeding to  enforce  the  payment 

The  respondent  contends  that  section  18  of  the  Juvenile 
Court  Act,  in  that  part  of  it  from  which  we  have  quoted,  dis- 
qualifies the  petitioner,  while  holding  the  post  of  probation 
officer,  from  being  superintendent  of  the  detention  home  and, 
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therefore,  from  drawing  the  salary  annexed  to  that  position. 
Can  the  language  forbidding  a  probation  officer  to  **be  a  can- 
didate for  or  seek  the  nomination  for  any  other  public  office 
or  employment"  receive  that  construction?  Statutes  are  to 
be  so  construed  as  not  to  give  rise  to  an  absurdity  in  their 
attempted  application  and  as  not  to  destroy  their  efficacy  as 
a  whole  or  in  substantial  part  {Murphy  v.  City  of  San  Luis 
Obispo,  119  Cal.  624,  628,  [39  L.  R.  A.  444,  51  Pac.  1085] ; 
Ilannon  v.  Southern  Pacific  R,  R.  Co,,  12  Cal.  App.  350,  355, 
[107  Pac.  335]  ;  Madary  v.  City  of  Fresno,  20  Cal.  App.  91, 
OG,  97,  [128  Pac.  340]),  all  rules  of  construction  having  their 
existence,  of  course,  for  the  purpose  of  ascertaining  the  intent 
of  the  legislature,  that  being  the  prime  object  of  the  construc- 
tion and  interpretation  of  statutes.  Strong  indices  to  the 
legislative  intent  will  always  be  found  upon  an  inquiry  into 
the  nature  of  the  evil  sought  to  be  remedied  by  a  statute  or 
into  the  object  to  be  accomplished  by  it.  {Bannerman  v. 
Boyle,  160  Cal.  197,  200,  [116  Pac.  732] ;  Patton  v.  Los  An^ 
cjeles  Pacific  Co,,  18  Cal.  App.  522,  525,  [123  Pac.  613] ;  OdeU 
V.  Rihn,  19  Cal.  App.  713,  719,  [127  Pac.  802] ;  6ise  v.  Myers, 
22  Cal.  App.  127,  [133  Pac.  500].) 

In  one  of  the  cases  above  cited  {PaUon  v.  Los  Angeles 
Pacific  ZJo.),  a  statute  was  under  review  which  provided:  *'An 
employer  is  not  bound  to  indemnify  his  employee  for  losses 
suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of 
the  business  in  which  he  is  employed,  nor  in  consequence 
of  the  negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,  unless  the  negli- 
gence causing  the  injury  was  committed  in  the  perform- 
ance of  a  duty  the  employer  owes  by  law  to  the  employee. 
.  .  .  ;  provided,  nevertheless,  that  the  employer  shall  be 
liable  for  such  injury  when  the  same  results  from  the 
wrongful  act,  neglect  or  default  of  ...  a  coemployee  en- 
gaged in  another  department  of  labor  from  that  of  the 
employee  injured,  or  employed  upon  a  machine,  railroad 
train,  switch-signal  point,  locomotive  engine,  or  other  appli- 
ance than  that  upon  which  the  employee  is  injured  is  em- 
ployed. ..."  The  facts  of  the  case  were  that  the  motor- 
man  of  an  electric  interurban  car  was  injured  by  the  negli- 
gence of  the  conductor  of  another  car.  The  motorman 
brought  suit  against  the  railroad  company  for  damao^es.  His 
complaint  was  assailed  by  general  demurrer  and  in  passing 
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on  the  demurrer  the  court  said:  **The  objection  urged  is  that* 
single  cars,  like  those  upon  which  the  plaintiff  and  the  neg-T 
ligent  conductor  were  employed,  are  not  to  be  considered  as 
machines  or  railroad  trains,  or  to  be  comprehended  within  the 
term  'other  appliances'  as  used  in  the  statute.  To  our  minds, 
influenced  by  the  consideration  that  the  statute  must  be  given 
a  fair  and  reasonable  meaning  and  be  liberally  construed  to 
effect  the  purposes  of  its  enactment  {Judd  v.  Letts,  158  Cal. 
359,  [41  L.  E.  A.  (N.  S.)  156,  111  Pac.  12]),  this  contention 
of  appellant  is  without  merit.  From  the  phraseology  of  the 
provision  quoted  it  is  evident  that  the  legislature  intended 
to  make  the  law  broad  in  its  scope  and  to  preserve  the  lia- 
bility of  the  employer  for  the  employee's  benefit  in  all  cases 
generally  where  the  mechanical  device  upon  which  the  in- 
jured servant  is  employed  is  separate  and  different  from  that 
being  operated  by  the  negligent  employee.  By  way  of  closer 
definition  of  the  department  of  labor  classification,  the  legis- 
lators undertook  to  and  have  said  in  effect  that  a  person 
is  not  employed  in  the  same  department  with  another  servant 
where  he  is  at  work  with  or  upon  a  different  machine,  railroad 
train,  etc. ;  and  in  consonance  with  a  rule  of  fair  construction 
it  would  be  proper  to  say,  if  the  words  'railroad  train'  were 
the  only  descriptive  ones  contained  in  that  portion  of  the 
statute  quoted,  that  that  term  as  applied  to  an  interurban 
railway  is  sufficient  to  include  a  single  trolley  car.  Such  cars 
combine  in  their  construction  both  motors  for  propulsion  and 
seats  for  the  accommodation  of  passengers.  Used  in  inter- 
urban traffic  they  perform  the  same  work  over  long  distances 
as  does  the  steam-propelled  train.  While  a  train  usually  con- 
sists of  a  motor  vehicle  and  cars  attached  thereto,  where  these 
rdjuncts  are  combined  in  one  carriage  and  serve  the  same 
uses,  there  is  no  good  reason  why  the  one  should  be  said  to 
be  a  train,  within  the  meaning  of  the  statute,  and  the  other 
not  be  so  classed.  In  construing  statutes  courts  are  not 
bound  to  an  interpretation  which  shall  give  the  words  or 
phrases  a  literal,  close  dictionary  definition." 

In  Odell  V.  EUtn,  19  Cal,  App.  713,  [127  Pac.  802],  another 
of  the  cases  we  have  cited,  the  litigation  was  instituted  under 
the  following  circumstances :  At  the  time  the  controversy  arose 
section  4014  of  the  Political  Code  provided:  "The  officers  of 
a  township  are,  two  justices  of  the  peace.  ...  In  townships 
containing  cities  in  which  city  justices  or  recorders  are  elected 


Digitized  by  VjOOQIC 


8  Spieb  v.  Pbok.  [36  Cal.  App. 

there  shall  be  but  one  justice  of  the  peace,  and  in  townships 
having  a  population  of  less  than  five  thousand  there  shall  be 
but  one  justice  of  the  peace.  ..."  It  was  contended  that 
the  city  of  Richmond  was  entitled  to  two  justices  of  the  peace 
,  under  this  section.  In  disposing  of  the  question  the  court 
'  said:  ''We  are  satisfied  that  the  fifteenth  judicial  township 
of  Contra  Costa  County  was  not  at  the  time  of  the  election  in 
1910  entitled,  under  the  provisions  of  section  4014  of  the 
Political  Code,  to  more  than  one  justice  of  the  peace.  ...  It 
is  conceded  that  the  judicial  township  in  question  consists 
entirely  of  the  city  of  Richmond,  which,  although  it  has  a 
population  of  more  than  five  thousand,  is  provided  by  charter 
with  a  city  justice  of  the  peace,  who  is  appointed  by  the  city 
council.  His  jurisdiction  and  duties  are  concurrent  and  co- 
ordinate with  those  conferred  generally  upon  justices  of  the 
peace  throughout  the  state.  It  is  petitioner's  contention  that 
the  term  'elected'  as  employed  in  section  4014  of  the  Political 
Code,  should  be  construed  to  mean  elected  by  the  popular  vote 
of  the  people.  In  this  contention  we  cannot  concur.  Stat- 
utes must  be  read  and  considered  in  conjunction  with  the  leg^ 
islative  intent,  and  then  be  liberally  construed  with  the  object 
in  view  of  effecting  such  intent.  In  restricting  the  number 
of  justices  of  the  peace  to  one  in  townships  which  include 
cities  in  which  city  justices  or  recorders  are  elected,  it  was 
evidently  the  legislative  intent  not  to  burden  the  people  of 
the  state  with  the  expense  of  maintaining  more  judicial  offi- 
cers than  were  actually  necessary  to  the  needs  of  the  people. 
The  narrow  construction  of  the  statute  here  contended  for  by 
petitioner  obviously  would  result  in  defeating  the  legislative 
purpose  and  intent  in  that  behalf,  and  is  therefore  to  be 
avoided,  if  possible.  The  words  'elected*  and  'appointed' 
ordinarily  are  not  synonymous.  In  its  limited  sense  the  word 
'elected'  is  usually  employed  to  denote  the  selection  of  a  pub- 
lic officer  by  the  qualified  voters  of  a  community.  On  the 
other  hand,  the  word  'appointed'  is  generally  understood  to 
mean  the  selection  of  a  public  officer  by  one  person  who  is 
empowered  by  law  to  make  the  appointment.  In  its  broad- 
est sense,  however,  the  word  'elected'  means  merely  selected. 
When  used  in  that  sense  the  word  'elected'  is  synonymous 
with  the  word  'appointed' ;  and  where,  as  in  the  case  at  bar,  a 
public  officer  has  been  selected  bv  the  votes  of  several  mem- 
bers of  a  city  council,  it  may  be  truly  said  in  the  broadi^t 
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sense  of  the  term  that  he  was  elected.  .  •  .  Having  in  mind 
the  spirit  and  purpose  of  the  code  section  under  discussion, 
it  seems  to  us  that  the  word  'elected/  as  used  therein,  was 
not  intended  to  apply  solely  to  the  election  of  a  city  justice 
by  the  votes  of  the  people  at  large ;  but  included  as  well  the 
selection  of  a  city  justice  of  the  peace  by  the  city  council  or 
other  legislative  body  in  whom  the  power  of  election  is  con- 
ferred by  law.  In  other  words,  it  is  our  opinion  that  the  ap- 
pointment of  a  city  justice  of  the  peace  by  the  votes  of  the 
city  council  of  the  city  of  Richmond  was  tantamount  to  the 
election  of  such  justice  of  the  peace  in  the  sense  contemplated 
by  the  legislature,  and  that  therefore  the  fifteenth  judicial 
township  of  Contra  Costa  County  was  entitled  to  have  but  one 
jastice  of  the  peace  at  the  time  of  the  election  in  1910." 

In  the  present  case  we  have  a  potent  index  to  the  legisla- 
tive intent  in  using  the  words  "be  a  candidate"  and  **seek 
the  nomination,"  in  the  very  language  of  section  18  of  the 
Juvenile  Court  Act.  In  the  same  sentence  in  which  these 
words  are  found,  and  preceding  them,  it  is  declared  that  pro- 
bation officers  ''shall  devote  their  entire  time  and  attention 
to  the  duties  of  their  offices."  It  is,  therefore,  manifestly 
in  aid  of  this  provision  that  probation  officers  shall  not  be 
candidates  nor  seek  nominations  for  other  offices  or  employ- 
ments. But  this  plain  lcp:islative  intent  will  be  frustrated 
and  the  provision  be  reduced  to  an  absurdity  if  the  language 
employed  is  to  receive  a  literal  construction.  The  time  to  be 
expended  by  a  probation  officer  in  seeking  or  being  a  candi- 
date for  another  office  or  employment  would  ordinarily  be 
inconsiderable  when  contrasted  with  the  time  expended  by 
him  in  occupying  and  discharging  the  duties  of  the  new^ 
office  or  employment,  if  his  seeking,  or  his  candidacy,  were 
successful.  Moreover,  a  literal  construction  would  serve  to 
disqualify  a  probation  officer  who  sought  another  office  or  em- 
ployment successfully,  but  would  not  disqualify  one  who  pro- 
cured and  occupied  another  post  without  actually  or  techni- 
cally seeking  it.  We  are  convinced  that  the  legislature  did 
not  intend  such  an  anomaly  to  arise  through  the  application 
of  the  provision  now  under  examination.  When  probation 
officers  were  commanded  not  to  seek  other  places,  they  were 
disqualified  from  occupying  such  places. 

The  application  for  a  peremptory  writ  of  mandate  is  de- 
nied. 

Conrcy,  P.  J.,  and  James,  J.,  concurred. 
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[CHv.  No.  2454.    Second  Appellate  Di8trict.-^anuary  16,  1918.] 

JOHN  A.  ROEBLING'S  SONS  COMPANY  (a  Corporation), 
et  al.,  Petitioners,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  et  al.,  Respondents. 

Workmen's  Compensation  Act — Injubt  in  Employment — Burden  op 
Proop.  —  Under  the  Workmen's  Compensation  Act,  the  burden  of 
proof  that  the  injury  for  which  compensation  is  asked  was  suffered 
in  the  course  of  the  emploTment  is  on  the  claimant. 

Id. — Theoretical  Conclusions. — Where  various  theoretical  conclusions 
mny  be  drawn  from  the  state  of  facts  established,  each  being 
equally  plausible,  some  indicating  that  the  injury  may  have  arisen 
out  of  the  employment,  and  others  that  the  misconduct  of  the  per- 
son injured  was  the  producing  cause,  then  it  may  not  be  said  that 
the  evidence  is  sufficient  to  sustain  the  case  of  him  upon  whom 
the  burden  of  proof  rests. 

Id. — Different  Conclusions  prom  Evidence — Right  op  Commission. — 
If  different  conclusions  may  rationally  and  fairly  be  drawn  from 
the  evidence,  one  sustaining  the  right  to  compensation  and  the 
other  being  opposed  thereto,  the  Industrial  Accident  Commission  is 
at  liberty  to  adopt  the  conclusion  favorable  to  the  claim,  and  its 
conclusion  is  beyond  the  scope  of  review  by  the  supreme  court. 
Where,  however,  there  is  no  substantial  evidence  reasonably  warrant- 
ing an  inference  favorable  to  the  claim  for  compensation^  and  any 
finding  to  the  contrary  is  necessarily  based  on  mere  surprise,  specu- 
lation, or  conjecture,  an  award  of  compensation  will  be  annulled. 

Id. — evidence  —  Inference  Favorable  to  Compensation  Unwar- 
ranted.— An  award  of  compensation  made  to  the  widow  of  a  night 
watchman,  who  met  his  death  from  inhaling  gas,  is  unwarranted, 
where  the  uncontradicted  evidence  indicates,  if  choice  is  to  be  made 
between  conflicting  speculative  deductions,  that  the  deceased  will- 
fully stepped  aside  from  the  performance  of  his  duties  which  his 
employment  laid  upon  him  and  invited  by  direct  action  on  his  part 
the  occurrence  of  the  detrimental  cause  which  produced  his  death. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Commis- 
sion. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rodman  &  Alexander,  for  Petitioners. 

Clirislopher  M.  Bradley,  for  Ec-^pondonts. 
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JAMESy  J. — Petitioners  herein  seek  to  have  annulled  an 
award  made  in  favor  of  Ellen  J.  Bundshu  by  the  Industrial 
Accident  Commission.  Said  Bundshu  is  the  alleged  widow 
of  Joseph  O.  Bundshu.  The  commission  determined  that 
Bundshu,  who  died  on  or  about  the  tenth  day  of  December, 
1916,  came  to  his  death  through  accidental  means  while  he 
was  in  the  employ  of  petitioners  Roebling's  Sons  Company. 
It  is  the  contention  of  petitioners  that  the  award  cannot  be 
sustained;  that,  first,  it  was  not  shown  that  the  death  of 
Bundshu  was  produced  by  causes  arising  out  of  his  employ- 
ment ;  second,  that  it  was  not  shown  that  Ellen  J.  Bundshu 
was  the  widow  of  the  decedent. 

At  the  time  of  his  death  Bundshu  was  employed  as  night 
watchman  and  janitor  in  the  Roebling's  Sons  Company's 
plant  in  the  city  of  Los  Angeles.  His  duties  were  to  keep 
watch  over  the  plant  during  the  night-time  and  to  do  neces- 
sary janitor  work  about  the  offices  of  the  company.  The  local 
manager  of  the  company  testified  that  he  had  made  up  the 
compensation  of  Bundshu,  which  was  $85  per  month,  by  cal- 
culating about  $60  as  proper  compensation  for  the  watchman 
service  and  $25  for  the  janitor  work.  This  witness  testified : 
"I  figured  twenty  to  $25  a  month  extra  to  have  the  same  man 
do  the  janitor  work  of  the  office,  and  make  a  better  job  for 
somebody.  In  addition  to  that  they  would  have  plenty  of 
time  to  do  the  work  and  make  it  more  economical  for  us  than 
hiring  two  men,  and  would  serve  to  give  the  fellow  something 
to  do  and  keep  him  awake  and  keep  busy  during  the  night." 
The  main  business  of  the  watchman,  as  is  common  in  em- 
ployment of  that  character,  was  to  guard  the  plant  against 
intruders.  In  order  to  insure  the  performance  of  such  duties 
the  watchman  was  required  to  **ring  in"  hourly  upon  instru- 
ments placed  in  the  building  which  were  connected  with  a 
concern  known  as  the  District  Telegraph.  It  was  the  duty 
of  the  latter  concern,  whenever  there  was  a  failure  of  the 
Tratchman  to  so  report,  to  send  a  roundsman  to  find  out  the 
reason  for  the  neglect,  if  it  so  should  happen  to  be.  Bundshu 
was  at  work  on  the  night  of  the  10th  of  December,  1916, 
in  the  Roebling  plant.  At  about  9:30  o'clock  a  roundsman 
of  the  telegraph  company  visiting  the  Roebling  plant  saw 
Bundshu  apparently  asloep  at  a  desk  in  the  office.  This 
round^^man  rapped  loudly  upon  the  door,  whereupon  Bundshu 
aroused  himself  and  started  to  come  to  the  door.     On  the  way 
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he  fell.  When  the  door  was  opened  the  roundsman  asked 
Bundshu  whether  he  had  been  drinking,  to  which  Bundshu 
first  replied  '*No.''  The  roundsman,  however,  testified  that 
** there  was  whisky  on  his  breath,"  and  that  he  said  to 
Bundshu,  *'Do  you  mean  to  tell  me  you  haven't  had  any 
whisky  r'  to  which  Bundshu  replied,  '*0h,  I  have  had  a  little 
liquor."  At  11  o'clock  on  the  same  night  Bundshu  failed  to 
ring  in  to  the  telegraph  company  and  a  roundsman  was  sent 
to  the  Roebling  plant  to  ascertain  the  reason  for  the  omission. 
This  roundsman  testified  that  he  in  turn  saw  the  watchman 
sitting  at  a  desk  with  his  head  lying  on  his  arms,  and  that 
he  had  to  pound  on  the  door  before  being  admitted.  This 
roundsman  testified  that  when  Bundshu  came  toward  the  door 
to  admit  him  he  staggered  a  little,  and  that  he  asked  Bundshu 
what  kind  of  "water"  he  had  been  drinking,  and  Bundshu 
replied,  "Damned  good."  In  the  opinion  of  this  witness, 
Bundshu  was  at  the  time  "somewhat  intoxicated."  At  1:30 
A.  M.  on  the  same  night  Bundshu  again  failed  to  ring  in,  and 
the  same  roundsman  who  visited  him  at  about  9 :30  was  sent 
again  to  the  Roebling  plant.  This  witness  testified  that  he 
reached  there  about  1 :45  and  pounded  upon  the  door  without 
being  able  to  secure  any  response;  that  he  then  went  to  a 
neighboring  plant  and  aroused  the  watchman  there.  The  two 
men  took  a  ladder  and  by  that  means  gained  an  entrance  to 
the  Roebling  plant  through  a  balcony  window.  On  the  main 
floor  of  the  building  was  a  little  room  used  as  a  wash-room. 
The  door  of  this  room  was  found  to  be  closed.  Upon  its  being 
opened  the  watchman  noticed  that  the  air  which  came  from 
the  room  was  * '  bad  " ;  it "  hurt  the  eyes. ' '  This  room  had  been 
tightly  closed,  and  they  found  a  gas  stove  burning  therein. 
Lying  on  a  bench,  with  his  hat  on  the  floor,  was  Bundshu. 
He  was  dead  at  the  time.  An  examination  of  the  stove 
showed  that  the  gas  was  turned  on  "very  high,"  but  there 
appeared  to  be  no  indication  that  unconsuraed  gas  was  es- 
caping in  any  other  way.  The  windows  of  the  room  were 
tightly  closed.  This  stove  had  been  placed  in  the  wash-room 
and  had  regularly  been  made  use  of  by  the  men  employed  at 
the  plant  while  changing  their  clothes  in  the  mornings  before 
going  to  work.  The  manager  of  the  plant  testified  that  on 
the  morning  following  the  death  of  Bundshu  he  made  an  ex- 
amination of  the  pipe  supplying  jras  to  the  stove  and  failed  to 
find  any  leak.    He  testified  that  the  stove  had  been  used  jsince 
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that  time  as  it  was  used  before.  He  was  asked  the  question 
as  to  whether  a  night  watchman  employed  on  those  premises 
had  any  occasion  to  be  in  that  room  or  use  the  stove,  to  which 
he  replied:  ** Absolutely  none  that  I  can  conceive  of,  unless 
he  wanted  to  use  the  toilet."  There  was  other  testimony  that 
the  oflBce  of  the  plant  was  heated  during  the  daytime  by 
steam  which  proceeded  from  the  heating  apparatus  in  the 
basement ;  that  this  heating  plant,  after  having  been  used  dur- 
ing the  day,  would  ordinarily  keep  the  office  warm  until 
about  1  o'clock  in  the  morning.  No  instructions  had  been 
given  forbidding  any  watchman  employed  on  the  premises  to 
make  use  of  the  steam-heating  plant,  if  he  so  desired ;  neither 
had  instructions  been  given  as  to  the  use  of  the  gas  heater, 
except  as  has  been  noted  in  the  testimony  of  the  manager,  who 
said  that  a  watchman  would  have  no  business  in  the  toilet- 
room  except  for  the  purpose  of  using  the  particular  facilities 
therein  provided.  The  use  of  such  facilities,  of  course,  would 
only  consume  a  brief  period  of  time. 

In  order  to  sustain  the  finding  of  the  commission  we  must 
conclude  it  to  be  a  reasonable  proposition  fairly  indicated  by 
the  proof  that  Bundshu,  not  being  affected  by  any  condition 
arising  from  his  own  misconduct,  lighted  the  heater  and  that 
the  fumes  of  the  gas  overcame  him  before  he  was  able  to  pro- 
tect himself  and  avoid  being  suffocated.  The  expert  testi- 
mony given  before  the  commission  showed  that  death  was 
due  to  poisoning  produced  by  carbon  monoxide,  that  being  a 
constituent  of  illuminating  gas  in  its  unbumed  state.  If  we 
are  to  assume  another  state  of  facts,  to  wit,  that  Bundshu 
on  the  night  in  question  was  intoxicated;  that  neglectful  of 
his  duty  he  went  into  the  wash-room  with  intent  to  sleep ;  that 
he  there  lighted  the  heater  and  tightly  closed  the  door  and 
windows  and  lay  down  upon  the  bench,  and  that  under  such 
conditions  was  killed,  it  must  at  once  be  said,  we  think,  that 
the  death  was  not  such  an  accidental  death  as  was  a  reason- 
ably probable  incident  of  the  employment;  and  the  last  con- 
clusion we  feel  is  the  one  which  the  evidence,  with  little  un- 
certainty, points  to.  But  it  is  not  essential  to  the  case  of 
petitioners  that  the  conclusion  last  suggested  be  one  which 
the  evidence  clearly  establishes.  The  burden  of  proving,  as 
has  often  been  said  in  the  decisions  both  of  our  own  supreme 
court  and  courts  of  last  resort  in  other  states  where  similar 
conditions  of  statute  exist,  that  the  injury  for  which  com- 
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pcnsation  is  asked  was  suffered  in  the  course  of  the  employ- 
ment and  arose  out  of  the  employment,  is  upon  the  claimant. 
Where  various  theoretical  conclusions  may  be  drawn  from  the 
state  of  facts  established,  each  being  equally  plausible,  some 
indicating  that  the  injury  may  have  arisen  out  of  the  em- 
ployment and  others  that  the  misconduct  of  the  person  in- 
jured was  the  producing  cause,  then  it  may  not  be  said  that 
the  evidence  is  sufficient  to  sustain  the  case  of  him  upon  whom 
the  burden  of  proof  rests.  A  finding  in  such  a  case  in  favor 
of  the  claimant  is  said  to  be  speculative.  In  Massachusetts 
the  compensation  act  is,  in  those  portions  of  it  relating  to  the 
matter  here  being  considered,  practically  identical  with  the 
provisions  of  the  California  law.  Our  supreme  court  has 
quoted  with  approval  in  Kimhol  v.  Indtistrial  Ace.  Comm., 
173  Cal.  351,  [Ann.  Cas.  1917E,  312,  L.  R.  A.  1917B,  595, 
160  Pac.  150],  the  language  of  the  supreme  court  of  Massa- 
chusetts defining  the  term  ''arising  out  of  the  employment." 
Sanderson*s  Case,  224  Mass.  558,  [113  N.  E.  355],  was  a 
case  where  the  industrial  commission  awarded  compensation 
to  a  widow  where  death  had  apparently  been  caused  by 
accidental  means.  The  court,  in  the  course  of  its  opinion, 
declared  that  many  conjectures  could  be  made  as  to  the  cause 
of  the  fall  of  the  deceased,  some  of  which  would  sustain  the 
application  and  others  negative  any  right  in  the  claimant. 
It  concluded  that  the  finding  of  the  commission  was  based 
'*upon  surmise,  speculation,  and  conjecture,  and  does  not  rest 
upon  a  foundation  of  proof  by  a  preponderance  of  the  evi- 
dence'*; the  court  adding:  *'It  may  be  the  dependent  is  cor* 
rcct  in  her  contention  that  the  death  of  the  employee  was  due 
to  a  fall  from  the  wagon,  but  other  theories  and  conjectures 
are  quite  as  probable.'*  And  we  may  remark  that  the  uncon- 
tradicted evidence  in  this  case  indicates,  if  we  are  to  choose 
between  conflicting  speculative  deductions,  that  on  the  night 
in  question  the  deceased  willfully  stepped  aside  from  the  per- 
formance of  the  duties  which  his  employment  laid  upon  him 
and  invited  by  direct  action  on  his  part  the  occurrence  of  the 
detrimental  causes  which  produced  his  death.  In  our  opin- 
ion, the  conclusion  of  the  commission  is  not  supported  by 
sufficient  evidence. 

As  the  conclusion  just  announced  necessarily  determines 
the  whole  matter  of  the  validity  of  the  claimant's  appli'^ation, 
it  bccms  unncccsiiary  to  give  special  consideration  to  the  «ec- 
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ond  point  urged  upon  the  application  for  this  writ.  The 
second  contention  is  hased  upon  the  fact,  as  shown  in  evidence, 
that  the  claimant  here,  long  prior  to  her  marriage  to 
Bundshu,  had  been  married  to  two  other  persons  from  whom 
she  had  not  been  divorced.  The  history  of  her  marital  ex- 
periences were,  in  brief,  as  follows :  In  1864,  when  fourteen 
years  of  age,  she  married  one  Butler,  from  whom  she  was 
soon  divorced.  In  1868,  she  married  one  Morrell,  living  with 
him  for  about  a  year  and  a  half,  when  she  returned  to  her 
parents,  but  was  never  divorced  from  the  husband.  This 
man,  she  testified,  she  had  not  since  heard  from.  In  1872 
she  went  through  a  form  of  the  ceremony  of  marriage  with 
one  Maisey,  with  whom  she  lived  for  about  eighteen  years 
and  by  whom  she  had  two  children.  She  testified  that  Maisey 
went  away  with  another  woman,  and  that  upon  consulting 
the  district  attorney  in  Chicago  with  the  design  to  compel 
Maisey  to  support  herself  and  children,  she  was  advised  that 
her  marriage  with  Maisey  was  not  legal.  In  1891  she  was 
married  to  one  Brennan  and,  after  livins:  with  him  two  years, 
secured  a  divorce.  She  then  married  Bundshu,  with  whom 
she  was  living  at  the  time  of  the  latter 's  death.  The  testi- 
mony showed  that  Maisey  was  still  living.  There  was  no 
testimony  as  to  Morrell  being  alive  or  not.  The  latter  was  of 
about  the  age  of  twenty-five  when  he  married  the  claimant. 
We  have  presented  this  statement  of  facts  regarding  the  sec- 
ond contention,  but,  for  the  reasons  expressed,  do  not  consider 
it  necessary  to  announce  a  conclusion  as  to  the  legal  proposi- 
tion involved. 

The  award  is  annulled. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  15,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  15,  1918,  and  the  following  opinion  then  ren- 
dered thereon : 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  eotirt,  we  deem  it  proper  to  say  that  we  do  nol  under- 
stand the  rule  to  be  that  if  different  conclusions  may  ration- 
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ally  and  fairly  be  drawn  from  the  evidence,  one  sustaining 
the  right  to  compensation  and  the  other  being  opposed 
thereto,  the  Industrial  Accident  Commission  is  not  at  liberty 
to  adopt  the  conclusion  favorable  to  the  claim.  Of  course 
it  is  well  settled  that  the  commission  can  do  this  very  thing, 
and  that  its  conclusion  in  that  regard  is  beyond  the  scope 
of  our  review.  No  member  of  this  court  disputes  this  propo- 
sition. The  justices  opposed  to  granting  the  application  for 
a  hearing  in  this  court  are  of  the  opinion  that  the  opinion 
of  the  district  court  of  appeal  means  that  in  this  case  there 
was  no  substantial  evidence  reasonably  warranting  an  infer- 
ence favorable  to  the  claim  for  compensation,  and  that  any 
finding  to  the  contrary  is  necessarily  based  on  mere  surmise, 
speculation,  or  conjecture,  and  that  when  that  court  speaks 
of  a  case  **  where  various  theoretical  conclusions  may  be 
drawn/'  it  is  in  fact  speaking  of  conclusions  based  on  specu- 
lation and  conjecture,  rather  than  of  inferences  reasonably 
*ind  fairly  made  from  testimony. 
The  application  for  a  hearing  in  this  court  is  denied. 


[Civ.   No.   2297.    First   Appellate  District. — January   19,   1918.] 

MART   OBBRHOLZEB,    Respondent,    v.    ORTON   B. 
HUBBELL,  Appellant. 

Negligence — C6llision  Betwxin  AuroMOBn/E  and  Buggy — Gontribu- 
TOBT  Negligence — Question  of  Fact. — In  an  action  for  personal 
injuries  sustained  by  the  plaintiff  in  the  collision  of  an  automobile 
owned  bj  the  defendant  with  the  buggj  in  which  plaintiff  was  rid- 
in  g,  which  collision  was  caused  by  the  sudden  swerving  of  the 
automobile  obliquely  from  the  right  to  the  left-hand  side  of  the  road 
to  avoid  a  collision  with  another  horse-drawn  vehicle,  the  question 
whether  plaintiff  was  guilty  of  contributory  negligence  in  failing 
to  look  to  see  if  any  vehicle  was  approaching  on  that  side  of  the 
street  was  one  of  fact  for  the  jury. 

Id. — Disposition  or  Horse — Exclusion  or  Evidence  not  E^boneous. 
The  refusal  to  permit  evidence  of  the  nature  and  disposition  of  the 
horse  was  not  error,  in  the  absence  of  any  showing  that  the  horse 
had  become  frightcmed  at  the  approach  of  the  automobile  or  was  in 
any  way  unmanageable  until  after  the  collision  had  occurred. 

fD. — Trial — ^View  or  Automobile — Refusal  not  Erroneous.— The  re- 
fusal to  permit  the  jury  to  iospect  the  autoiDobile  for  the  purpose 
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of  ascertaining  the  extent  and  character  of  the  damage  done  bj 
the  collieion  was  not  error  where  fifteen  months  had  intervened,  dur- 
ing  which  time  the  machine  had  been  in  use  and  made  several  long 
trips. 
L>. — JuxT  —  Special  Issuxs  —  Discretion.  —  Under  section  625  of  the 
Code  of  Civil  Procedure,  as  amended  in  1909,  the  submission  of 
special  issues  to  the  jury  is  discretionary  with  the  trial  court,  and 
such  discretion  will  not  be  interfered  with  unless  an  abuse  is  shown. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
Tho8.  C.  Denny,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Bolfe  L.  Thompson,  and  B.  M.  Barrett,  for  Appellant. 

Gil  P.  Hall,  and  W.  F.  Cowan,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  of 
one  thousand  dollars  obtained  by  plaintiff  in  an  action  for 
damages  for  personal  injuries  sustained  by  her  in  the  colli- 
sion of  an  automobile  owned  by  the  defendant  with  the  buggy 
in  which  she  was  riding. 

The  evidence  which  supports  the  allegations  of  plaintiff's 
complaint  is  to  the  effect  that  the  plaintiff,  accompanied  by 
her  husband,  was  riding  in  a  horse-drawn  vehicle  driven  by 
her  husband  westerly  along  and  on  the  right-hand  side  of 
Western  Avenue,  in  the  city  of  Petaluma ;  that  an  automobile 
owned  by  the  defendant  Hubbell  was  being  driven  by  him  at 
a  speed  of  about  twenty  miles  per  hour  along  Keller  Street, 
in  said  city,  in  a  northerly  direction ;  that  upon  arriving  at 
the  intersection  of  Western  Avenue  and  Keller  Street,  the 
automobile  suddenly  encountered  another  horse  and  wagon; 
that  in  an  endeavor  to  avoid  a  collision  with  the  latter  rig 
the  defendant  turned  his  automobile  obliquely  from  the  right 
to  the  left-hand  side  of  Keller  Street  and  collided  with  the 
plaintiff's  rig  which  had  partly  passed  the  intersection  of  the 
center  line  of  the  two  streets ;  that  because  of  the  fact  that 
the  defendant  had  turned  and  directed  his  automobile  to  the 
left-hand  side  of  the  street  and  behind  the  horse  and  wagon 
which  he  first  encountered  he  failed  to  observe  the  plaintilT's 
rig  and  consequently  collided  with  it;  and  that  the  defendant 
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had  sounded  no  warning  whatever  of  the  approach  of  his 
automobile.  The  result  of  the  collision  was  that  the  plaintiff 
and  her  husband  were  thrown  to  the  roadway  and  injured. 

It  was  developed  upon  the  cross-examination  of  the  plain- 
tiff that  there  was  nothing  to  obstruct  her  view  or  that  of  her 
husband  of  the  approach  of  the  defendant's  automobile;  that 
neither  she  nor  her  husband  looked  to  see  if  other  vehicles 
were  approaching;  and  that  if  they  had  looked  in  the  direc- 
tion from  which  the  defendant's  automobile  approached  they 
could  have  seen  it  and  "would  have  stopped."  Because  of 
this  testimony  it  is  insisted  upon  behalf  of  the  defendant  that 
the  plaintiff  should  have  been  nonsuited  upon  the  theory  that 
the  evidence  adduced  in  support  of  her  case  showed  contribu- 
tory negligence  affirmatively  and  as  a  matter  of  law.  In  an 
endeavor  to  sustain  this  contention  counsel  for  defendant  rely 
upon  the  rule  declared  in  a  series  of  cases  decided  in  this  and 
other  jurisdictions  which  deal  with  the  standard  of  conduct 
by  which  the  contributory  negligence  of  persons  who  are  ap- 
proaching and  intending  to  cross  the  tracks  of  a  railway  com- 
pany is  ascertained. 

It  is  obvious  that  the  rule  governing  the  standard  of  con- 
duct of  a  person  approaching  a  railway  track,  in  itself  a 
warning  of  danger,  is  not  applicable  to  a  case  where  the  facts, 
as  here,  are  of  such  a  character  as  to  give  no  warning  to  the 
plaintiff  of  any  immediate  danger,  and  that  the  amount  of 
vigilance  necessary  to  constitute  due  care  is  correspondingly 
less  in  the  latter  case. 

Similarly  the  case  of  Davis  v.  John  Breuner  Co,,  167  Cal. 
683,  [140  Pac.  586],  cited  and  relied  on  by  defendant,  is  dis- 
tinguishable on  its  facts.  That  case  deals  with  the  standard 
of  conduct  of  a  pedestrian  in  crossing  a  street,  and  there  it  is 
said  that  it  is  the  duty  of  the  pedestrian  to  look  both  ways 
before  starting  to  cross. 

Ordinarily  plaintiff  and  her  husband  would  not  be  required 
to  observe  the  progress  of  vehicles  to  the  left  of  them,  and 
prior  to  the  collision  involved  here  there  was  no  warning  of 
the  approach  of  the  defendant's  automobile,  which  had 
swerved  to  the  left  and  wrong  side  of  the  road  and  thereby 
suddenly  came  into  a  position  which  plaintiff  and  her  hus- 
band were  not  required  and  had  no  reason  to  anticipate. 

Ill  tho  ease  of  Hamlin  v.  Pacific  Electric  Ry.  Co.,  150  Cal. 
776,  [89  Pac.  1109],  the  court  said:  ** Manifestly  it  is  impo.s. 
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sible  for  one  driving  a  vehicle  along  a  street  to  look  in  both 
directions  at  once,  and  it  should  ordinarily  be  left  to  the  jury 
to  determine  under  the  circumstances  of  each  particular  case 
what  amount  of  vigilance  was  requisite  in  order  to  constitute 
due  care/* 

Under  these  circumstances  the  question  of  the  alleged  con- 
tributory negligence  of  the  plaintiff  and  her  husband  was, 
we  think,  not  one  of  law  but  was  rather  one  of  fact  for  the 
jury  to  determine,  and  that  question  having  been  decided  ad- 
vei-sely  to  the  defendant  in  accord  with  the  evidence,  the 
finding  of  the  jury  in  that  behalf  cannot  be  successfully 
assailed  upon  appeal. 

The  court  did  not  err  in  excluding  evidence  of  the  nature 
and  disposition  of  the  plaintiff's  horse.  It  was  not  claimed 
and  there  was  no  showing  or  offer  to  show  that  the  horse  had 
become  frightened  at  the  approach  of  the  defendant's  auto- 
mobile or  was  in  any  way  unmanageable  until  after  the  col- 
lision had  occurred. 

Nor  did  the  court  err  in  refusing  to  permit  the  jury  to  in- 
spect the  defendant's  automobile  for  the  purpose  of  ascer- 
taining the  extent  and  character  of  the  damage  done  to  the 
automobile  by  the  collision.  Some  fifteen  months  had  inter- 
vened between  the  time  of  the  collision  and  the  hearing  of 
the  case,  during  which  time  the  automobile  had  been  in  use, 
and  had  made  several  long  trips,  one  as  far  as  to  Los  Angeles 
and  back.  Under  these  circumstances  we  think  that  the  trial 
court  was  justified  in  refusing  to  permit  the  jury  to  inspect 
the  automobile  upon  the  ground  that  such  inspection  was  too 
remote  in  point  of  time  from  the  collision  complained  oi, 
Moreover  it  appears  from  the  record  that  the  nature  and  ex- 
tent of  the  injuries  to  the  automobile  resulting  from  the  colli- 
sion were  testified  to  in  detail  by  a  witness  for  the  defendant 
and  that  testimony  was  neither  disputed  nor  attempted  to  be 
contradicted  by  the  plaintiff. 

There  is  no  merit  in  the  contention  that  the  court  erred  to 
the  prejudice  of  the  defendant  in  refusing  to  submit  to  the 
jury  two  special  issues  proposed  and  presented  by  the  de- 
fendant relative  to  the  alleged  contributory  negligence  of  the 
plaintiff.  Section  625  of  the  Code  of  Civil  Procedure  as 
amended  in  1909  makes  the  submission  of  special  issues  dis- 
cretionary with  the  trial  court,  and  we  cannot  say  that,  under 
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all  the  circimustances  of  the  case,  the  court  abused  its  dis- 
cretion. 
The  judgment  and  order  are  affirmed. 

Eerrigan,  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
in  the  supreme  court  on  March  18, 1918. 


[Crim.  No.  420.     Third  Appellate  District.— January  21,  1918.] 

THE  PEOPLE,  Respondent,  ▼.  GEX)RGB  TANNER  et  al., 

Appellants. 

Criminal  Ijaw— Eobbebt — Evidencb — ^Request  to  Join  I.  W.  W. — In  a 
prosecution  for  robbery,  the  admisaion  of  eyidenee  that  defendants 
locked  the  complaining  witness  in  a  room,  requested  him  to  join  the 
organization  known  as  the  Industrial  Workers  of  the  World,  and 
then  ordered  him  to  deliver  over  his  money,  was  not  prejudicial  in 
so  far  as  the  testimony  as  to  the  organization  was  concerned,  as  the 
same  showed  a  motive  for  the  crime  after  refusal  te  join  the 
organization. 

Id. — ^BErERENGE  TO  I.  W.  W. — INSTKUCTION — ^LAOK  OF  PREJUDICE. — In  a 

prosecution  for  robbery,  no  prejudice  was  suffered  by  defendants 
from  the  admission  of  evidence  concerning  the  connection  of  the 
defendants  with  the  organization  known  as  the  Industrial  Workers 
of  the  World,  and  their  attempt  to  force  the  complaining  witness 
to  join  such  organization,  where  the  court  instructed  the  jury  to 
disregard  all  testimony  not  pertinent,  and  particularly  eoneeming 
such  organization. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County,  and  from  an  order  denying  a  new  trial. 
Denver  Sevier,  Judge.  ^,» 


The  facts  are  stated  in  the  opinion  of  the  court  | 

Metzler  &  Mitchell,  for  Appellants. 

U.    S.    Webb,    Attorney-General,    and    J.    Charles   Jones, 
Lcputy  Attorney-General,  for  Respondent 
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BURNETT,  J.— Defendants  were  informed  against  by  the 
district  attorney  of  the  county  of  Humboldt  for  the  crime 
of  robbery  conunitted  upon  one  James  McMurray.  They 
were  thereupon  duly  tried  and  convicted  of  the  crime  charged. 
Defendants  moved  for  a  new  trial,  which  motion  was  denied, 
and  they  were  thereupon  sentenced  to  imprisonment  in  the 
state  prison,  the  judgment  fixing  an  indeterminate  sentence. 
Defendants  prosecute  this  appeal  from  the  judgment  and 
order,  alleging  for  reversal  that  the  court  erred  in  its  rul- 
ings on  ihe  admissibility  of  evidence,  that  the  district  attor- 
ney was  guilty  of  misconduct,  and  that  the  verdict  was  against 
the  law  and  the  evidence. 

Briefly  the  facts  disclose  that  soon  after  James  McMurray 
had  met  the  defendants  and  convivialized  with  them,  he  waa 
invited  to  their  room  in  a  hotel ;  that  upon  entering  the  room 
defendants  locked  the  door;  that  after  a  few  drinks  defend- 
ants, exhibiting  certain  I.  W.  W.  blanks  and  documents,  re- 
quested McMurray  to  join  the  I.  W.  W. ;  that  upon  his  refusal 
one  of  the  defendants  assailed  him  with  a  small  table  that 
stood  in  the  room,  and  then  ordered  him  to  deliver  over  his 
money.  McMurray  was  forced  to  undress  and  get  into  bed 
and  his  clothes  were  searched.  Upon  arising  in  the  morning 
McMurray  found  defendants  to  have  left.  He  then  reported 
the  matter  to  the  police,  who  found  upon  defendants  when 
arrested  money  in  denominations  possessed  by  the  prosecut- 
ing witness  the  night  before. 

Appellants'  complaint  is  particularly  and  solely  aimed  at 
the  admission  of  the  evidence  that  defendants  in  the  room 
requested  McMurray  to  join  the  I.  W,  W.;  to  the  admission 
of  certain  papers  of  defendants  bearing  the  I.  W.  W.  title 
and  to  the  remarks  of  the  district  attorney  characterizing 
defendants  as  members  of  that  organization.  The  gist  of  all 
defendants*  objections  is  the  reference  to  the  I.  W.  W. 

Respondent  seeks  to  support  the  admission  of  this  evidence 
as  a  part  of  the  res  gestae.  Whatever  the  meaning  of  that 
phrase,  it  is  at  once  apparent  that  the  exclusionary  hearsay 
rule  has  no  application  here.  The  truth  or  falsity  of  defend- 
ants' membership  in  the  I.  W.  W.  is,  as  is  at  once  obvious, 
irrelevant  to  the  charge  of  robbery.  It  is  probable,  however, 
and  the  remarks  of  the  district  attorney  scorn  to  so  indicate, 
that  the  prosecution's  theory  was  that  McMurray 's  refusal 
to  join  the  organization  of  Industrial  Workers  furnished  a 
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motive,  at  least  in  part,  for  the  treatment  he  subsequently 
and  immediately  received.  We  can  readily  understand  how 
the  evidence  could  be  oflPered  and  received  for  such  purpose, 
and  the  ruling  of  the  court  was  undoubtedly  correct. 

As  to  the  question  of  membership  in  said  organization  and 
the  district  attorney's  reference  thereto,  it  is  clear  that  de-' 
fendants  suffered  no  prejudice  in  view  of  the  following  in- 
structions given  at  defendants'  request:  **You  are  instructed 
to  disregard  all  testimony  given,  other  than  that  pertinent 
to  the  crime  as  alleged  in  the  information ;  the  fact  that  some 
evidence  has  been  introduced  which  would  tend  to  show  that 
the  defendants  had  some  literature  of  the  I.  W.  W.'s  [Indus- 
trial Workers  of  the  World]  upon  them  or  in  their  posses- 
sion must  have  no  weight  in  determining  the  guilt  or  inno- 
cence of  the  defendants  of  the  crime  of  robbery,  and  you  are 
not  permitted  to  take  any  evidence  which  does  not  pertain 
to  the  crime  as  alleged  in  the  information  into  consideration 
in  rendering  your  verdict.  You  are  instructed  that  the 
defendants  are  on  trial  for  the  commission  of  the  crime  a.s 
charged  in  the  information;  and  in  reaching  a  verdict,  you 
are  not  to  take  into  consideration  any  insinuations  that  may 
have  been  made,  during  the  trial,  that  the  defendants  are  or 
were  members  of  any  disreputable  organization,  or  any  or- 
ganization at  all.  Neither  are  you  to  consider  the  presence 
of  any  literature  found  in  the  possession  of  the  defendants 
as  a  circumstance  tending  to  prove  that  they  are  guilty  of 
the  crime  as  charged  in  the  information."  The  jurors  were 
carefully  examined  by  defendants,  who  exercised  many  per- 
emptory challenges,  to  the  end,  unquestionably,  that  they 
might  obtain  a  jury  with  whose  intelligence,  common  sense, 
and  impartiality  they  were  satisfied.  And  we  must  assume 
that  the  jury  thus  carefully  selected  were  men  of  at  least 
average  intelligence  and  understanding,  and  fully  capable  of 
appreciating  and  following  the  instructions  given  them.  We 
cannot  hold  otherwise  than  that  they  followed  the  instruc- 
tions in  question  and  put  from  their  minds  any  influence 
that  may  have  been  occasioned  by  reference  to  the  Industrial 
Workers  of  the  World.  So  viewing  the  case  it  is  difficult  to 
see  how  defendants  suffered  the  prejudice  complained  of. 

What  is  said  above  disposes  also  of  the  question  of  the  dis- 
trict attorney's  misconduct  in  referring  to  the  organization 
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of  the  I.  W.  W.     It  thus  becomes  unnecessary  to  descant  fur- 
ther upon  that  point. 

The  evidence  was  suiBcient  to  justify  the  verdiet 

The  judgment  and  order  are  aflSrmed. 

Chipman,  P.  J.,  and  Hart^  J.,  concurred. 


fCriin.  No.  413.     Third  Appellate  District.— January  22,  1918.] 

THE  PEOPLE,  Appellant,  v.  IDA  FRANKLIN,  Respondent. 

CRIMINAL  Law — Prior  Conviction — Finding. — Under  sectioii  1158  of 
the  Penal  Code,  where  a  previous  conviction  of  the  accused  is 
charged,  the  jury  must,  unless  the  answer  of  the  defendant  to  the 
charge  of  a  previous  conviction  admits  it  to  be  true,  And  whether 
or  not  he  has  suffered  such  previous  conviction,  and  where  the  jury 
fail  to  make  such  specific  finding,  the  omission  is  fatal  to  the  judg- 
ment, unless  the  subsequent  crime  charged  is  itself  one  for  the 
commission  of  which  it  is  within  the  jurisdiction  of  the  superior 
court  to  impose  punishment. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  granting  a  new  trial.     D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Appellant. 

Walter  F.  Lynch,  for  Respondent. 

CHIPMAN,  P.  J. — Defendant  was  informed  against  by 
the  district  attorney  of  San  Joaquin  County  for  the  crimo 
of  selling  and  furnishing  morphine,  and  having  suffered  two 
prior  convictions  for  like  crimes  and  punishable  under  the 
same  stRtuto.  The  defendant  moved  the  court  for  a  new  trial, 
which  was  granted,  and  the  people  thereupon  took  an  appeal 
from  the  order. 

The  minute  order  made  by  the  court  following  the  motion 
roads  as  follows:  "Thereupon  the  court  made  an  order  grant- 
iroj  defendant's  motion  for  n  now  trial  npon  tho  crronnd  that 
the  defendant  bad  not  been  properly  arraigned  in  that  said 
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defendant  had  not  been  asked  whether  or  not  she  had  suf- 
fered the  prior  convictions  charged  against  her  in  the  infor- 
mation and  had  not  specifically  entered  her  plea  thereto,  and 
that  the  jury  did  not  find  specifically  on  the  charge  of  the 
prior  convictions." 

The  minute  entry  made  at  the  arraignment  of  defendant 
reads  as  follows:  "The  defendant  waived  time  allowed  by  the 
statute  before  answering  the  information,  and  upon  being 
asked  by  the  court  whether  she  pleads  'guilty'  or  *not  guilty* 
to  the  offense  charged  in  the  information,  the  defendant  in 
person  pleads  that  she  is  not  guilty."  Thereupon  the  court 
fixed  the  day  for  the  trial. 

The  verdict  reads:  '*We,  the  jury  in  the  above-entitled 
cause,  find  the  defendant,  Ida  Franklin,  guilty  as  charged.'' 

The  points  now  urged  as  grounds  for  reversing  the  order 
were  before  this  court  in  People  v.  Dueber,  34  Cal.  App.  686, 
[168  Pac.  578].  In  a  careful  and  painstaking  opinion,  writ- 
ten by  Mr.  Justice  Hart,  it  was  shown,  we  think  with  clearness, 
that  under  section  1158  of  the  Penal  Code,  where  a  previous 
conviction  of  the  accused  is  charged,  the  jury  must,  unless 
the  answer  of  the  defendant  to  the  charge  of  a  previous  con- 
viction admits  it  to  be  true,  find  whether  or'  not  he  has  suf- 
fered such  previous  conviction,  and  where  tRe  jury  fail  to 
make  such  specific  finding,  the  omission  is  fatal  to  the  judg- 
ment, unless  the  subsequent  crime  charged  is  itself  one  for 
the  commission  of  which  it  is  within  the  jurisdiction  of  the 
superior  court  to  impose  punishment.  The  Dueber  case  can- 
not be  distinguished  from  this  case,  and,  as  no  reason  is  ad- 
vanced which  convinces  us  that  the  Dueber  case  was  not  cor- 
rectly decided,  it  must  rule  this  case. 

The  order  is  therefore  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court,^ 
after  judgment  in  the  district  court  of  appeal,  was  denied' 
by  the  supreme  court  on  March  22,  1918. 
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[Grim.  No.  409.    Third  Appellate  District.— January  22,  1918.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  D.  BARKDOLL, 

Appellant. 

GkiiciNAL  Law — Unlawful  Sale  of  Aloohoug  IiIQUors — Purchase  bt 
Detective  —  Insufficient  Defense.  —  In  a  prosecution  for  unlaw- 
fully selling  alcoholic  liquor  in  no-license  territory,  it  is  no  defense 
that  the  purchase  was  made  by  and  at  the  instance  of  a  person  em- 
ployed by  the  sheriff  to  ferret  out  illicit  sellers  of  intoxicating 
liquors. 

]j>.r— Evidence — Reputation  of  Defendant. — In  a  criminal  prosecution, 
it  is  not  error  to  refuse  defendant's  offer  to  prove  that  his  reputa- 
tion for  truth  and  veracity  was  good,  where  there  was  no  evidence 
introduced  tending  to  show  that  it  was  bad. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino  County,  and  from  an  order  denying  a  new  trial. 
J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wcldon  &  Moekler,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  indicted  for  and  con- 
victed of  having  unlawfully  sold,  furnished,  and  distributed 
alcoholic  liquor  to  one  William  Frey  within  the  boundaries 
of  the  third  supervisor  district  of  Mendocino  County,  the 
same  being  no-license  territory.  He  appeals  from  the  judg- 
ment of  conviction  and  from  the  order  denying  his  motion 
for  a  new  trial. 

Counsel  for  appellant  present  three  questions  for  review: 
1.  That  the  court  erred  in  not  granting  defendant's  motion, 
made  at  the  close  of  the  people's  evidence,  to  instruct  the  jury 
to  acquit;  2.  That  the  court  erred  in  not  permitting  defend- 
ant to  introduce  evidence  of  his  good  character;  3.  That  the 
court  erred  in  not  pronouncing  judgment  on  the  verdict  of 
the  jury. 

The  first  and  third  of  these  points  rest  upon  the  same 
proposition  as  stated  in  defendant's  brief:  ''That  all  the  evi- 
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dence  in  this  case  shows  that  instead  of  a  sale  it  was  an  'en- 
trapment'; that  it  was  made  by  an  oflBcer  who  was  under  the 
pay  of  oflScers  of  this  county;  that  if  any  crime  was  had,  it 
was  instigated  by  a  representative  of  the  officers  of  the  county 
and  at  their  instance  and  with  money  furnished  by  them.'* 

Defendant  was  conducting  a  barber-shop  in  the  town  of 
Covelo,  Round  Valley.  The  shop  consisted  of  a  front  or 
operating  room  and  a  room  back  of  the  working-room.  One 
Swaney  was  in  the  service  of  the  county,  employed  by  Sheriff 
Byrnes,  and  was  receiving  fifty  dollars  per  month  and  no 
other  compensation  for  his  services,  which  were  to  ferret  out 
**blind  pii^gers,"  or  illicit  sellers  of  intoxicating  liquors,  in 
Round  Valley.  Among  his  acquaintances  in  the  valley  was 
one  Frei,  or  Frey,  the  prosecuting  witness.  Frei  was  well 
known  to  defendant  and  was  in  the  habit  of  visiting  de- 
fendant in  his  shop  **to  chat  with  him — pretty  chummy.'' 
Swaney  and  Frei  met  at  Covelo  in  front  of  defendant's 
barber-shop  on  the  day  charged  in  the  indictment,  and 
Swaney  asked  Frei  to  go  into  defendant's  shop  and  buy  a 
small  bottle  of  whisky,  giving  Frei  a  dollar  of  his  own  money 
with  which  to  pay  for  it.  Frei  did  not  know  at  the  time  that 
Swaney  was  a  detective.  Frei  was  somewhat  given  to  drink- 
ing, and  admitted  that  he  had  been  drinking  that  day  and 
might  have  been  in  some  degree  intoxicated.  His  testimony 
was  that  he  went  into  the  shop  and  purchased  **one  of  the 
small  soda  bottles  or  pint  bottles"  and  afterward  delivered 
it  to  Swaney  and  drank  some  of  the  contents  with  Swaney 
and  another  man  in  a  near-by  alley;  that  it  was  delivered 
to  him  personally  in  the  back  room  of  his  shop  by  defendant, 
to  whom  he  paid  the  dollar  given  him  by  Swaney.  The 
bottle,  with  what  remained  of  the  contents,  was  afterward 
delivered  to  the  sheriff,  who  marked  it  for  identification  and 
placed  it  in  his  safe,  where  it  remained  and  was  produced  at 
the  trial  and  its  contents  shown  to  contain  forty-five  per  cent 
"of  absolute  alcohol  by  volume."  Detective  Swaney  was 
asked  to  state  what  was  done  at  the  time  and  testified  as 
follows:  "Why  I  met  Frei  on  the  street  in  front  of  Bark- 
doll's  barber-shop  and  I  asked  him  if  he  could  get  me  a 
bottle  of  whisky  and  he  said  yes  he  would,  so  I  .u:avc  him  a 
dollar  and  we  went  over  on  the  sidewalk  in  front  of  the 
barber-shop  and  he  told  me  to  wait  outside  and  he  went  in 
and  about  ten  minutes  he  eanie  out  ami  said  he  didn't  have 


Digitized  by  VjOOQIC 


Jan.  1918.]  People  v.  Babkdoll.  27 

any;  he  would  have  to  wait  a  little  while;  so  I  waited  about 
twenty  minutes  and  then  I  went  in  to  see  about  it  and  Frei 
wasn't  in  there  at  the  time,  so  I  went  into  the  back  room 
and  there  was  a  couple  of  Indians  in  there,  and  opened  the 
back  door  and  I  seen  Mr.  Barkdoll  coming  with  a  sack.  Q. 
Where  was  he?  A.  Why,  he  was  coming  in  from  the  back 
yard.  Q.  He  was  out  in  the  back  yard  when  you  saw  him? 
A.  Yes,  sir.  Q.  Well,  go  ahead  and  tell  us.  A.  And  I  asked 
him  if  Frei  hadn't  given  him  a  dollar  for  a  bottle  and  he 
told  me  yes;  I  told  him  I  would  like  to  get  the  bottle  and 
he  told  me  that  he  wouldn't  give  me  the  bottle,  he  would  give 
it  to  Frei;  he  was  the  one  that  gave  him  the  dollar.  So  I 
went  out  then  and  I  see  Frei  on  the  sidewalk,  and  I  reminded 
him  of  it  again  and  about  ten  minutes  he  came  out  with  a 
bottle  and  told  me  to  come  over  into  the  poolroom  next  door 
there.  About  ten  minutes  after  I  came  out  I  met  ^Ir.  Frei ; 
I  reminded  him  of  the  bottle  again  and  he  went  back  into 
the  barber-shop ;  when  he  came  out  with  the  bottle,  why  he 
told  me  to  come  into  the  poolroom ;  I  went  into  the  poolroom, 
opened  the  bottle  then  and  had  a  couple  of  drinks  out  of  it, 
him  and  another  fellow  by  the  name  of  Qeorge  Fitch.  Then 
he  gave  me  the  remainder  of  the  bottle.  Q.  And  what  kind 
of  a  bottle  was  it  in?  A.  That's  the  bottle  there."  He  tes- 
tified that  he  kept  the  bottle  with  its  remaining  contents  and 
delivered  it  to  Sheriff  Byrnes  without  in  any  way  changing 
the  contents  of  the  bottle.  He  testified  further:  *'Q.  Where 
were  you  when  Frei  went  in  the  last  time?  A.  I  was  on  the 
sidewalk  in  front  of  Barkdoll 's  barber-shop.  Q.  And  are 
there  windows  in  the  front  of  the  barber-shop?  A.  Yes. 
Q.  Could  you  see  into  the  shop?  A.  Well,  there  was  two 
rooms  in  the  shop,  front  room  and  barber  room  and  back 
room  in  there.  Q.  Well,  could  you  see  into  either  one  of  the 
rooms?  A.  Yes,  I  could  see  into  the  front  room.  Q.  And 
could  you  see  into  the  back  room?  A.  No,  sir.  Q.  Did  you 
see  where  Mr.  Frei  went  when  he  went  into  the  barber-shop  ? 
A.  Yes.  Q.  And  where  did  he  go?  A.  Into  the  back  room. 
Q.  And  was  Barkdoll  in  the  shop,  that  is,  in  the  front  part  of 
the  shop  when  Frei  went  in?  A.  Yes.  Q.  And  did  he  re- 
main there  all  of  the  time  that  Frei  was  inside?  A.  No,  sir; 
he  went  into  a  back  room  when  Frei  went  in.  Q.  Did  you 
see  Frei  when  he  came  from  the  back  room?  A.  Yes;  I  seen 
him  when  he  came  out.    Q.  And  did  you  see  Barkdoll?    A. 
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No,  sir;  I  didn't  see  Barkdoll.  Q.  He  didn't  come  out  with 
Prei?    A.  No,  sir." 

Counsel  for  defendant  cite  certain  Colorado  cases  which 
announce  the  rule  that  **the  sale  of  liquors  in  violation  of  a 
town  ordinance  to  one  who  purchases  the  liquor  at  the  insti- 
gation of  the  town  for  the  purpose  of  laying  a  foundation  to 
prosecute  the  seller  does  not  authorize  a  conviction  under  the 
ordinance."  {WUcox  v.  People,  17  Colo.  App.  109,  [67  Pac. 
343] ;  Ford  v.  City  of  Deruoer,  10  Colo.  App.  500,  [51  Pac. 
1015] ;  People  v.  Braisted,  13  Colo.  App.  532,  [58  Pac.  796].) 
In  People  v.  Ckipman,  a  later  Colorado  case,  31  Colo.  90,  [71 
Pac.  1108],  the  detective  was  in  the  pay  of  the  municipality, 
but  purchased  the  liquor  with  his  own  money.  It  was  held 
no  defense  that  he  was  an  officer.  In  People  v.  O'Brien,  35 
Mont.  482,  [10  Ann.  Cas.  1006,  90  Pac.  520],  a  Montana  case, 
the  money  with  which  the  liquor  was  purchased  was  fur- 
nished the  witness  by  the  county  attorney.  It  was  held  no 
defense.  Citing  the  rule  as  stated  in  23  Cyc,  at  page  184: 
**It  is  no  defense  to  a  prosecution  for  an  illegal  sale  of  liquor 
that  the  purchase  was  made  by  a  'spotter'  detective,  or  hired 
informer."    Numerous  cases  are  cited  in  support  of  the  text. 

Where  a  person  is  innocent  of  any  intention  to  commit  a 
crime  and  is  inveigled  into  its  commission  by  an  officer  of  the 
law  for  the  purpose  of  advancing  his  standing  for  efficiency 
or  to  obtain  revenue  by  fine  for  the  municipality,  it  might  be 
said  to  uphold  such  practices  would  be  repugnant  to  any  just 
conception  of  good  morals  and  violative  of  sound  public  pol- 
icy. But  we  have  no  such  case  here.  The  facts  and  circum- 
stances surrounding  the  transaction  in  the  present  instance 
were  quite  sufficient  to  justify  the  jury  in  believing  that  the 
defendant  was  ready,  able,  and  willing  to  comply  with  the 
request  made  of  him.  He  testified  in  his  own  defense  and  his 
testimony  went  no  further  than  to  deny  that  he  sold  or  gave 
a  bottle  of  liquor  to  Prei,  as  testified  to  by  him.  The  evi- 
dence in  the  case  has  no  tendency  to  place  defendant  in  the 
category  of  those  persons  in  whose  behalf  some  courts  have 
enforced  the  rule  invoked  by  him.  Defendant's  reputation 
for  truth  and  veracity  was  in  no  wise  questioned  by  any  evi- 
dence introduced  by  the  people.  It  was  not  error  to  refuse 
defendant's  offer  to  prove  that  his  character  in  that  respect 
was  good  where  there  was  no  evidence  introduced  tending; 
tu  show  that  his  general  reputation  for  truth  and  veracity 
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was  bad.     {People  v.  CowgUl,  93  Cal.  596,   [29  Pac.  228]  j 
Title  Ins.  Co.  v.  IngersoU,  153  Cal.  1,  7,  [94  Pac.  94].) 
The  judgment  and  the  order  are  affirmed. 

Burnett,  J.,  and  Hart>  J.,  concurred. 


[Civ.  No.  2292.    First  AppeUate  Di8trict.-nJaiinary  25,  1918.] 

PETEB  SANTINA,   Respondent,  v.   RICHARD  R.  TOM- 
LINSON,  Appellant. 

Negligence— Stbset  Ordinances— Pleading  and  Evidence. — In  an  ac- 
tion for  persona]  injuries  received  from  a  collision  with  an  auto- 
mobile on  a  eitj  street,  the  existence  of  a  traffic  ordinance  and  the 
fact  of  its  violation  are  essentially  matters  of  evidence  and  not  of 
pleading,  and  therefore  are,  generally  speaking,  admissible  in  evi- 
dence under  the  general  averment  of  negligence. 

Id.  —  Collision  Between  Steeet-cab  Passenger  and  Automobile  — 
Tbaitic  Ordinance — Admission  Erroneous. —  In  an  action  for 
damages  for  personal  injuries  sustained  bj  a  passenger  on  a  street- 
car while  in  the  act  of  alighting  on  the  left-hand  side  of  the  car, 
from  being  struck  bj  a  passing  automobile  running  nearer  to  the 
left  running-board  of  the  ear  than  six  feet,  it  was  prejudicial  error 
to  admit  in  evidence  a  traffic  ordinance  providing  that  the  driver 
of  a  vehicle  shall  keep  such  vehicle  at  least  six  feet  on  the  right- 
hand  side  from  the  running-board  of  any  street-car  which  is  stop- 
ping for  the  purpose  of  taking  on  or  discharging  passengers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  L.  Brown,  and  John  J.  Mazza,  for  Respondent. 

Hadsell,  Sweet  &  Ingalls,  for  Appellant. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  three  hundred  dollars 
damages. 

Peter  Santina,  the  plaintiff,  was  riding  on  a  street-car 
traveling    in    a    northwesterly    direction    along    Columbus 
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Avenue,  in  the  city  and  county  of  San  Francisco.  When 
the  car  approached  the  crossing  of  Vallejo  Street  and  Colum- 
bus Avenue  the  plaintiff  asked  the  conductor  to  stop  at  Val- 
lejo Street.  There  is  a  conflict  in  the  testimony  as  to  whether 
or  not  the  car  had  fully  stopped  when  the  plaintiff  alighted, 
but  the  testimony  is  clear  to  the  effect  that  the  plaintiff  swung 
off  the  front  left-hand  side  of  the  car.  Immediately  upon 
reaching  the  ground  plaintiff  started  for  the  comer  of  Colum- 
bus Avenue  and  Vallejo  Street.  A  Ford  automobile  was 
parked  along  the  curbing  on  Columbus  Avenue  and  plaintiff 
descended  from  the  street-car  in  front  of  this  machine.  De- 
fendant, Dr.  Tomlinson,  driving  his  automobile,  was  travel- 
ing in  a  southeasterly  direction  along  Columbus  Avenue,  and 
was  passing  the  parked  Ford  car,  driving  the  wheels  of  his 
automobile  astride  the  outer  rail  of  the  westerly  car  track 
at  the  time  plaintiff  alighted.  The  plaintiff  had  taken  a 
couple  of  steps  when  he  was  struck  by  defendant's  automo- 
bile. The  car  upon  which  the  plaintiff  was  riding  was  com- 
posed of  three  sections,  an  open  front,  a  closed  middle  sec- 
tion, and  an  open  back,  and  passengers  could,  if  they  desired, 
board  or  alight  from  the  car  without  interference  on  either 
side  thereof. 

The  principal  point  made  in  support  of  the  appeal  is 
that  the  trial  court  erred  to  the  prejudice  of  the  defendant 
in  permitting  in  evidence  over  objection  a  traflBc  ordinance 
of  the  city  and  county  of  San  Francisco  which  provides  that 
"Every  person  riding,  driving,  propelling  or  in  charge  of  any 
vehicle  upon  any  street  shall  keep  such  vehicle  at  least  six  feet 
on  the  right-hand  side  from  the  running-board  or  lower  step 
of  any  street-car  which  is  stopping  for  the  purpose  of  taking 
on  or  discharging  passengers." 

The  only  objection  made  to  the  introduction  of  the  ordi- 
nance in  evidence  was  that  it  was  immaterial,  and  it  is  now 
urged  that  this  objection  was  well  taken,  because  the  plaintiff 
failed  in  the  first  instance  to  plead  the  ordinance  and  that 
the  evidence  adduced  in  support  of  the  plaintiff's  case  did 
not  establish,  nor  tend  to  establish,  any  fact  or  set  of  facts 
upon  which  the  ordinance  in  question  had  any  natural  legiti- 
mate bearing  or  influence.  With  reference  to  the  first  phase 
of  this  contention  it  will  suffice  to  say  that  in  actions  of  this 
charactor  the  existence  of  an  ordinance  and  the  fact  of  its 
violation  are  essentially  matters  of  evidence  and  not  of  plead- 
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ing,  and  therefore  are,  generally  speaking,  admissible  in  evi- 
dence under  the  usual  general  averment  of  negligence  such 
as  was  made  in  the  present  case.  {Cragg  v.  Los  Angeles 
Tnist  Co,,  154  Cal.  663,  [16  Ann.  Cas.  1061,  98  Pac.  1063] ; 
Connell  v.  Harris,  23  Cal.  App.  537,  [138  Pac.  949] ;  Fresno 
Traction  Co.  v.  Atchison  etc.  By  Co.,  175  Cal.  358,  [165  Pac. 
1013].) 

The  second  phase  of  the  defendant's  contention  concern- 
ing the  materiality  of  the  ordinance  in  question  is  well  taken 
and  must  be  sustained.  Although  not  required  to  be  speci- 
fically pleaded,  nevertheless  the  existence  of  the  ordinance 
and  the  fact  of  its  violation  were  neither  relevant  nor  mate- 
rial in  the  face  of  the  manifest  fact  that  the  ordinance  itself 
had  no  application  to  the  main,  material  facts  and  circum- 
stances developed  upon  the  plaintiff's  case  concerning  the 
cause  and  character  of  the  collision  of  the  defendant's  auto- 
mobile with  the  plaintiff.  For  instance,  it  was  an  established 
fact  of  the  plaintiff's  case  that  the  defendant  was  driving  an 
automobile  in  a  southerly  direction  upon  his  right-hand  side 
of  the  street  where  he  was  privileged  and  required  to  be,  and 
that  the  street-car  was  proceeding  in  a  northerly  direction 
I  upon  the  opposite  side  of  the  street.  Thus  it  will  be  seen 
that  the  defendant's  automobile  was  traveling  to  the  left  of 
the  street-car  as  the  car  itself  was  proceeding  in  an  opposite 
direction  up  Columbus  Avenue.  While  there  was  some  evi- 
dence that  the  defendant's  automobile  was  traveling  less  than 
six  feet  away  from  the  left-hand  running-board  of  the  street- 
car at  or  about  the  time  it  was  stopped  to  permit  the  defend- 
ant  to  alight  therefrom,  nevertheless  the  ordinance  in  ques- 
tion plainly  and  unequivocally  pertains  to  and  prohibits  the 
driving  of  an  automobile  on  the  right-hand  side  of  a  stopping 
street-car  closer  than  six  feet  from  the  running-board  on  that 
side  of  the  car.  In  other  words,  the  ordinance  plainly  refers 
to  one  and  only  one  running-board,  and  that  is  the  running- 
board  on  the  right-hand  side  of  the  street-car.  No  other  con- 
struction can  be  placed  upon  the  ordinance. 

This  being  so,  and  the  evidence  showing  without  conflict 
that  the  defendant's  automobile  never  approached  the  right- 
hand  running-board  of  the  car  upon  which  the  plaintiff  was 
riding,  it  seems  very  clear  that  the  ordinance  in  question  wns 
entirely  irrelevant  and  immaterial  to  the  facts  ostablishod 
and  relied  upon  by  plaintiff  to  support  his  cause  of  action 
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for  negligence  and  damages.  That  the  admission  of  the  ordi- 
nance in  evidence  was  prejudicial  to  the  defendant  is  obvious. 
Undoubtedly  it  had  a  tendency  to  cause  the  jury  to  believe 
that  the  defendant  had  been  guilty  of  a  violation  of  it.  Its 
admission  could  serve  no  other  purpose,  and  serving  that 
purpose  doutbless  prejudiced  the  defendant  and  his  case  upon 
the  issue  of  negligence  in  the  eyes  of  the  jury. 

It  is  further  contended  upon  behalf  of  the  defendant  that 
the  evidence  does  not  support  the  finding  of  the  jury  implied 
from  the  verdict  that  the  defendant  was  guilty  of  negligence 
in  the  operation  of  his  automobile  at  the  time  of  the  collision 
and  that  the  evidence  on  the  other  hand  does  show  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

The  argument  made  in  support  of  this  contention  is 
directed  largely  to  a  consideration  of  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses,  and  we  are  satis- 
fied, after  a  review  of  the  record,  that  the  question  of  the 
negligence  of  the  defendant  and  the  claimed  contributory 
negligence  of  the  plaintiff  were,  under  all  of  the  facts  and 
circumstances  of  the  case,  questions  of  fact  for  the  jury  to 
determine,  and  were  therefore  properly  submitted  to  it  for 
decision. 

The  judgment  and  order  appealed  from  are  reversed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Qv.  No.  17W.    Third  Appellate  Digtrict.— January  24,  1918.] 

WILLIAM  FRANCE,  as  Administrator,  etc,  Respondent, 
V.  JOHN  MORAN  et  al.,  Appellants. 

Fraudulent  Oonvetances  —  Lack  of  Valuablk  C6Nsn>EaATi0N — Pbb- 
SUMPTION  Undeb  Section  3442,  Civil  Code. — Under  section  3442  of 
the  Civil  Code,  if  a  transfer  of  property  is  made  without  a  valua- 
ble consideration  and  while  the  grantor  is  insolvent  or  contemplates 
insolvency,  the  indisputable  presumption  follows  that  the  transac- 
tion is  fraudulent,  and  the  conveyance  may  be  set  aside  at  the  in- 
stance of  a  creditor. 

Id.  —  Recital  of  Valuable  Consideration  —  Lack  of  Cont&adiotoet 
Evidence  —  Conveyance  fob  Valuable  Consideration.  —  A  deed 
reciting  a  consideration  of  love  and  affection,  better  support  and 
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mainteiianeey  one  dollar,  and  other  good  and  valuable  considerations, 
cannot  be  held  to  be  a  conveyance  without  a  valuable  consideration, 
in  the  absence  of  anj  evidence  contradicting  the  express  declara- 
tions of  the  instrument. 

Id. — Intent  to  Defraud — Question  of  Fact — Burden  of  Proof. — To 
make  a  eonveyance  fraudulent  under  section  3449  of  the  dvil  Code, 
there  must  be  the  intent  in  the  mind  of  the  grantor  to  delay  or  de- 
fraud a  creditor  or  other  person  of  his  demands,  and  the  question 
is  one  of  faet  and  not  of  law,  with  the  burden  of  proof  upon  the 
complaining  creditor  to  show  that  the  conveyance  was  made  with 
such  intent. 

Id. — Intent  to  Defraud  Future  Creditors.— The  intent  to  defraud 
is  not  limited  to  the  debt  owed  at  the  time  of  the  conveyance,  but 
the  conveyance  is  equally  subject  to  nullification  if  the  intention 
existed  to  defraud  a  future  creditor  of  a  just  claim. 

Id.— Finding  of  Intent  to  Defraud — Evidence — Appeal. — Intent  to 
defraud  creditors  is  to  be  detprmined  from  all  the  surrounding 
facts,  and  if  a  finding  in  reference  thereto  may  be  said  to  constitute 
a  rational  inference  from  the  evidence,  it  cannot  be  disturbed  by 
the  appellate  court. 

Id.— Evidence  of  Intent  to  Defraud. — ^When  it  is  shown  that  a  per- 
son is  indebted  to  another,   and  so   continues,   and  that  he   has 

:         divested  himself  of  all  his  property  and  thereby  renders  himself  in- 

I        capable  of  paying  his  debts,  it  may  be  just  and  reasonable  to  hold 

'  that  he  intended  when  he  executed  the  conveyance  to  render  the 
creditor  powerless  to  obtain  the  satisfaction  of  his  claim. 

Id. — Silence  of  Grantees  —  Failure  to  Record  Conveyance — Estop- 
pel AS  Against  Creditors  of  Grantor. — ^Where  credit  was  ex- 
tended on  the  faith  that  the  grantor  was  owner  of  the  property,  it 
would  be  inequitable  to  allow  the  grantees,  who  remained  silent  and 
failed  to  record  their  eonveyance  until  the  indebtedness  was  in- 
eorred,  to  prevent  the  creditor  from  resorting  to  such  property, 
especially  where  the  grantor  is  insolvent. 

In. — ^Action  to  Set  Aside  Deed— Conspiracy — Joint  Liability. — ^In 
an  action  to  set  aside  a  deed  to  real  property  on  the  ground  that  the 
same  was  made  without  consideration  and  with  intent  to  defraud 
creditors,  where  there  was  some  evidence  that  the  defendant,  to 
whom  a  deed  was  executed  a  short  time  before  the  action  was  com- 
menced, became  a  party  to  the  conspiracy  to  defraud,  it  cannot  be 
held  inequitable  to  hold  him  jointly  liable  for  the  consequences  of 
the  conspiracy,  although  he  was  not  directly  connected  with  the 
fraudulent  purpose  in  the  beginning. 

APPEAL   from   a  judgment  of  the   Superior   Court   of 
Shasta  County.    J.  E.  Barber,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Se  Osl.  App.- 8 
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Braynard  &  Kimball,  for  Appellants. 
W.  D.  Tillotson,  for  Respondent 

BUENETT,  J.— This  is  an  appeal  from  tte  judgment  ren- 
dered by  the  superior  court  of  Shasta  County  in  a  suit  in 
equity  to  set  aside  two  deeds  to  real  property,  in  which  action 
defendants'  motion  for  a  new  trial  was  denied. 

The  property  in  question  was,  on  November  18,  1905, 
owned  by  Sarah  B.  Hunter,  who  at  that  time  and  at  all 
times  subsequently  had  but  one  creditor,  Pranck  &  Co.,  to 
whom  she  then  owed  $640.46.  On  said  date  she  executed  a 
trust  deed  to  J.  E.  Hunter  and  Qrant  Hunter  for  the  bene- 
fit of  Laura  Hunter  Newman,  Ralph  Newman,  and  Ruby 
Newman  (Mrs.  Moran),  with  directions  to  trustees  to  sell  at 
Mrs.  Laura  Newman's  orders  and  pay  all  proceeds  to  said 
Laura  Newman.  This  deed  was  not  recorded  until  1915.  It 
appears  that  on  January  1,  1909,  Sarah  B.  Hunter  was  in- 
debted to  Pranck  &  Co.  in  the  sum  of  $2,614.25,  on  January 
1,  1910,  in  the  sum  of  $3,499.90,  and  on  January  1,  1911,  in 
the  sum  of  $1,287.50.  On  December  31,  1910,  she  was  given 
a  credit  of  $2,850,  and  during  the  next  two  years  ending  De- 
cember 31,  1912,  she  was  credited  with  one  thousand  two  hun- 
dred dollars.  It  thus  appears  that,  from  1905  to  December 
31,  1912,  she  was  credited  with  $4,050,  and  that  the  credit 
on  December  31,  1910,  was  sufficient  to  cover  the  indebted- 
ness as  it  stood  on  January  1,  1909.  On  January  23,  1913, 
Sarah  B.  Hunter  executed  a  deed  of  the  property  covered 
by  the  trust  deed  to  Laura  Hunter  Newman,  which  was  re- 
corded April  25,  1913.  It  may  be  noted  in  passing  that  re- 
spondent ai^ues  that  this  amounted  to  a  repudiation  by  Laura 
Newman  of  the  former  trust  deed.  Sarah  B.  Hunter  died 
March  31,  1913,  and  at  the  date  of  her  death  was  indebted 
to  Pranck  &  Co.  in  the  sum  of  $1,203.60.  On  March  27,  1915, 
letters  of  administration  were  issued  to  respondent,  William 
Pranck,  one  of  the  members  of  the  firm  of  Pranck  &  Co.,  and 
on  April  7,  1915,  he  commenced  suit  against  appellant,  Laura 
Hunter  Newman,  to  set  aside  the  deed  recorded  April  25, 
1913.  In  this  action  a  lis  pendens  was  filed  and  recorded. 
Shortly  thereafter,  on  May  6,  1915,  the  trust  deed,  dated 
November  18,  1905.  was  recorded,  and  soon  after,  on  June  5, 
1915,  a  deed  from  the  trustees  was  executed  to  John  Moran, 


Digitized  by  VjOOQIC 


Jan.  1918.]  Fbanck  v,  Moban.  35 

for  which  appellants  claim  Moran  paid  one  thousand  dollars. 
In  September,  1915,  the  action  was  tried  and  the  deed  of 
1913  was  ordered  canceled. 

But,  on  July  29,  1915,  plaintiff  had  started  this  action  to 
set  aside  the  trust  deed  of  1905  and  the  deed  to  Moran,  alleg- 
ing that  they  were  made  without  consideration  and  to  hinder, 
delay,  and  defraud  creditors,  and  that  John  Moran  took  his 
deed  with  notice  of  the  creditor's  claim  and  in  furtherance 
of  a  conspiracy  to  defraud  said  creditor. 

At  the  conclusion  of  the  trial  the  court  made  its  findings, 
among  which  were  the  following:  (1)  That  the  trust  deed  was 
made  without  consideration  and  for  the  purpose  of  defraud- 
ing creditors  at  a  time  when  the  grantor,  Sarah  B.  Hunter, 
was  insolvent;  (2)  That  the  deed  to  John  Moran  was  made 
without  consideration  and  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  Sarah  B.  Hunter;  (3) 
That  John  Moran  took  said  deed  in  pursuance  of  a  conspir- 
acy to  defraud  the  creditors  of  the  estate  of  Sarah  B.  Hun- 
ter; (4)  That  the  trust  deed  and  the  deed  to  John  Moran 
were  recorded  for  the  purpose  of  hindering,  delaying,  and 
defrauding  creditors  of  Sarah  B.  Hunter,  deceased;  (5)  That 
Sarah  B.  Hunter  owned  the  property  in  controversy  on  Janu- 
ary 23,  1913,  the  date  of  the  deed  to  Laura  Newman,  declared 
canceled  in  the  prior  action. 

The  main  complaint  of  appellants  is  that  the  above  find- 
ings are  not  supported  by  the  evidence. 

The  finding  as  to  the  said  trust  deed  is  the  first  considera- 
tion inviting  attention.  As  to  this,  it  is  the  contention  of 
appellants  that  ''there  is  no  evidence  that  the  trust  deed 
was  made  without  consideration,  or  that  Sarah  B.  Hunter 
made  the  trust  deed  for  the  purpose  of  defrauding  her  credi- 
tors, or  that  she  was  at  that  time  insolvent"  The  position 
is  taken  in  contemplation  of  the  statutory  inhibition  of  what 
has  been  characterized  as  ''actual  fraud"  and  also  of  "con- 
structive fraud."  The  former  is  referred  to  in  section  3439 
and  the  latter  in  section  3442  of  the  Civil  Code.  More 
strictly  speaking,  however,  the  latter  prescribes  a  rule  of 
evidence  as  to  what  shall  indubitably  constitute  fraud.  In 
other  words,  if  a  transfer  of  property  is  made  "without  a 
valuable  consideration"  and  while  the  grantor  is  insolvent 
or  contemplates  insolvency,  the  indisputable  pro^nmption  fol- 
lows that  the  transaction  is  fraudulent  and  the  deed  may  be 
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set  aside  at  the  instance  of  a  creditor.  Regarding  this  phase 
of  the  case  first,  we  may  observe,  the  contention  of  appellants 
is  that  the  recitals  in  the  trust  deed  were  the  only  evidence 
offered  as  to  the  consideration  for  which  the  deed  was  given, 
and  these  recitals  are  conclusive  that  such  consideration  was 
valuable.  Thus  it  appears  therein:  "Now  therefore,  in  con- 
sideration of  the  premises  and  of  the  love  and  affection  which 
the  said  party  of  the  first  part  has  and  bears  unto  the  said 
parties  of  the  third  part  and  for  their  better  support,  main- 
tenance and  protection  as  well  as  in  consideration  of  the  sum 
of  one  dollar  in  lawful  money  of  the  United  States  and  other 
good  and  valuable  consideration  which  the  said  party  of  the 
first  part  acknowledges  to  have  received  of  and  from  said 
parties  of  the  third  part,"  etc.  Appellants  made  no  attempt 
to  controvert  said  recital,  and  hence  it  could  not  be  held  that 
the  transfer  was  ''without  valuable  consideration."  While 
the  express  declarations  of  the  deed  as  to  the  consideration 
may  be  contradicted  and  controlled  by  parol  evidence,  if  sat- 
isfactory, there  was  no  such  evidence  offered  herein,  and  there 
is  no  sufBcient  support,  therefore,  for  the  finding  "that  the 
said  purported  trust  deed  dated  November  18, 19(te,  was  with- 
out consideration."  It  will  not  be  disputed  that  the  burden 
of  proof  was  upon  plaintiff  to  overcome  the  proper  interfer- 
ence from  said  recital,  and  it  is  equally  plain  that  in  this 
respect  his  position  is  vulnerable.  As  to  the  necessity  for 
such  proof  on  his  part»  we  may  refer  to  section  1615  of  the 
Civil  Code.  {Anthony  v.  Chapman,  65  Cal.  73,  [2  Pac.  889] ; 
Duffy  V.  Duffy,  104  Cal.  602,  [38  Pac.  443].) 

With  equal  earnestness  appellants  urge  that  the  proof  fails 
to  make  out  a  case  contemplated  by  said  section  3439.  To 
make  the  instrument  fraudulent  under  that  statute  there  must 
be  the  intent  in  the  mind  of  the  grantor  "to  delay  or  defraud 
any  creditor  or  other  person  of  his  demands."  This  is  un- 
doubtedly a  question  of  fact  and  not  of  law,  and  the  burden 
of  proof  is  upon  the  complaining  creditor  to  show  that  the 
conveyance  was  made  with  such  intent.  {ScheU  v.  Gamble, 
153  Cal.  449,  [95  Pac.  870].)  The  only  creditor  at  the  time 
was  E.  Franck  &  Co.  and  the  amount  of  the  indebtedness 
was  $640.46.  This  was  paid  afterward,  and  it  is  claimed  that 
this  furnishes  conclusive  evidence  that  at  the  time  of  the  exe- 
cution of  the  deed  she  had  no  intention  of  dcfrandinsr  hor 
creditor.    The  principle,  however,  is  not  limited  to  the  debt 
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owed  at  the  time  of  the  conveyance.  The  deed  would  be 
equally  subject  to  nullification  if  the  intention  existed  to  de- 
fraud a  future  creditor  of  a  just  claim,  and  in  this  connec 
tion  it  is  to  be  recalled  that  she  continued  to  do  business  with 
said  firm  for  many  years  and  was  at  no  time  entirely  free 
from  financial  obligation  to  said  Franck  &  Co.  Of  course, 
it  IS  generally  difScult  to  prove  satisfactorily  the  intent  in 
cases  like  this.  It  is  not  to  be  expected  that  the  grantor 
would  declare  a  purpose  to  defraud  his  creditors.  Indeed, 
it  is  natural  to  suppose  that  he  would,  if  possible,  conceal 
such  purpose  and  so  dispose  the  circumstances,  if  he  could, 
that  a  fraudulent  intent  could  not  be  shown.  The  trial  court 
is  to  reach  a  conclusion  from  the  consideration  of  all  the  sur- 
rounding facts,  and  if  the  finding  may  be  said  to  constitute 
a  rational  inference  from  the  evidence,  it  cannot  be  disturbed 
by  the  appellate  court.  We  think  the  lower  court  may  have 
reasonably  concluded  that  on  said  November  18,  1905,  Mrs. 
Hunter  rendered  herself  insolvent  by  conveying  all  her  prop- 
erty. The  showing  as  to  this,  it  is  true,  is  not  very  per- 
suasive, but  Mr.  Franck 's  testimony  under  the  circumstances 
should  be  deemed  sufficient  in  view  of  the  difficulty  of  prov- 
ing the  fact  and  the  absence  of  any  evidence  that  she  had 
other  property.  In  addition,  it  is  clear  that  she  continued 
indebted  to  the  company  till  her  death  and  left  no  property 
to  satisfy  the  obligation.  It  is  not  unreasonable  to  conclude 
that  she  anticipated  and  contemplated  that  condition,  and 
that  when  she  performed  the  very  act  that  would  prevent  her 
from  paying  her  just  indebtedness,  she  had  the  intention  of 
accomplishing  that  result  In  other  words,  when  it  is  shown 
that  a  person  is  indebted  to  another  and  so  continues,  and 
that  he  has  divested  himself  of  all  his  property  and  thereby 
renders  himself  incapable  of  paying  his  debts,  it  may  be  just 
and  reasonable  to  hold  that  he  intended  when  he  executed 
the  conveyance  to  render  the  creditor  powerless  to  obtain  the 
satisfaction  of  his  claim,  and  that  this  intention  is  virtually 
a  fraud  upon  the  creditor  and  should  not  be  countenanced 
in  a  court  of  justice.  Of  course,  we  do  not  say  that  a  find- 
ing to  the  contrary  might  not  have  been  justified,  but  we 
think  the  conclusion  of  the  court  in  favor  of  respondent  is 
not  unreasonable. 

There  is  a  slightly  different  view  of  the  case  set  forth  in 
the  pleadings  and  disclosed  by  the  evidence  which  harmonizes 
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with  the  findings  of  the  lower  court  and  comports  with  the 
demands  of  equity  and  good  conscience.  It  involves  the  prin- 
ciple of  equitable  estoppel.  The  credit  for  the  indebtedness 
herein  was  extended  Mrs.  Hunter  on  the  faith  that  she  was 
the  owner  of  the  premises  concerned  in  the  suit.  Mr.  Will- 
iam Franck  so  answered  in  response  to  the  question  whether 
the  firm  extended  credit  *'in  the  belief  and  understanding 
that  Sarah  B.  Hunter  owned  the  house  and  lot  in  French 
Gulch."  There  was  no  evidence  to  the  contrary  and  we  must 
accept  such  as  the  fact.  Under  these  circumstances  it  would 
be  inequitable  to  allow  the  grantees  after  remaining  silent 
and  failing  to  record  the  deed  until  said  indebtedness  was 
incurred  to  prevent  the  creditor  from  resorting  to  said  prop- 
erty for  the  satisfaction  of  its  claim.  As  between  the  vendee 
and  creditor,  in  such  a  case,  the  vendor  will  still  be  consid- 
ered the  owner  of  the  property.  Otherwise,  he  would  be  per- 
mitted to  perpetrate  a  gross  fraud  upon  the  creditor.  And 
the  decisions  are  to  the  effect  that  the  deed  will  be  treated  as 
fraudulent  and  void  as  to  creditors  without  regard  to  whether 
the  parties  to  the  deed  intended  any  fraud  or  not.  There 
are  many  cases  to  the  point,  but  we  content  ourselves  with 
this  quotation  from  Curtis  v.  LeuHs,  74  Conn.  367,  [50  Atl. 
878] :  **This  rule  of  righteousness  and  broad  principle  of 
public  policy  ...  as  it  relates  to  the  delusion  and  injury 
of  creditors  through  secret  conveyance  of  land,  it  rests  upon 
the  principle,  common  to  all  jurisprudence,  which  imposes 
upon  every  man  the  duty  of  surrendering  to  those  justly 
entitled,  property  in  his  legal  possession  which  in  equity  and 
good  conscience  he  ought  not  to  retain  and  which  forbids 
anyone  to  assert  his  rights  when  in  equity  and  good  con- 
science he  ought  not  to  assert  them  against  one  who  has  been 
injured  and  deceived  through  his  conduct  in  respect  to  such 
rights.''  The  circumstance  of  insolvency  on  the  part  of  the 
grantor,  which  we  have  already  considered,  furnishes  an  ad- 
ditional reason  for  applying  such  principle  as  against  the 
grantees.  {Clark  v.  Lewis,  215  Mo.  173,  [114  S.  W.  604].) 
The  other  consideration  of  importance  relates  to  the  ques- 
tion of  whether  Moran  was  a  purchaser  for  value  and  in 
good  faith.  There  is  evidence  that  he  paid  one  thousand 
dollars  for  the  deed,  but  there  is  no  showing  that  he  took 
without  notice  of  the  fraudulent  character  of  the  conveyance 
of  November  18,  1905,  or  of  the  claim  of  respondent.     He 
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was  the  son-in-law  of  Laura  Hunter  Newman,  one  of  the 
beneficiaries  in  the  trust  deed,  and  the  husband  of  another 
beneficiary,  and  this  consideration  would  furnish  some  ground 
for  the  inference  that  he  had  knowledge  of  the  situation. 
Moreover,  there  was  a  lis  pendens  filed  and  recorded  on  April 
7,  1915,  in  the  case  of  William  Pranck,  as  Administrator  of 
the  Estate  of  Sarah  B.  Hunter,  Deceased,  v.  Laura  Hunter 
Newman,  setting  forth  the  claim  of  the  plaintiff  to  the  prop- 
erty in  controversy,  and  Moran's  deed  being  subsequent  to 
this  date,  the  presumption  is  that  he  was  speculating  on  the 
chance  of  defeating  a  just  claim.  Besides,  it  is  alleged  in  the 
complaint  and  not  denied  in  the  answer  **that  said  John 
Moran  well  knew  of  the  pendency  of  said  action  and  the  said 
John  Moran  took  said  deed  of  conveyance  knowing  of  the 
claim  of  the  said  E.  Franck  &  Co.  against  the  said  estate  of 
said  Sarah  B.  Hunter,  deceased."  It  may  be  remarked,  also, 
as  of  some  significance,  that  Moran  was  not  a  witness  at  the 
trial  nor  was  any  explanation  offered  for  his  failure  to  testify. 

There  seems  to  be  no  doubt  that  the  trial  court  was  war- 
ranted in  holding  that  Moran's  deed  was  without  validity. 

In  addition  to  the  cancellation  of  said  deed  of  trust,  the 
judgment  provided  for  damages  in  the  sum  of  $202  for  the 
rents  and  profits  of  the  property  subsequent  to  the  time  of 
the  death  of  said  Sarah  B.  Hunter,  and  it  is  claimed  by  ap- 
pellant Moran  that  he  is  not  liable  for  any  portion  of  that 
sum,  as  his  deed  was  executed  only  a  short  time  before  this 
action  was  commenced.  But  we  think  it  sufficient  to  say  that 
the  appeal  is  taken  jointly  by  all  the  defendants  and  from 
the  whole  of  the  judgment,  and  this  court  would  hardly  be 
justified  in  reversing  a  part  of  that  judgment  in  favor  of  one 
of  the  appellants.  Besides,  we  think  there  is  some  evidence 
that  Moran  became  party  to  a  conspiracy  to  defraud  respond- 
ent, and  it  is  not  inequitable  to  hold  him  jointly  responsible 
for  the  consequences  of  that  conspiracy,  although  he  was  not 
directly  connected  with  the  fraudulent  purpose  in  the  be- 
ginning. 

We  think  the  judgment  just,  and  it  is,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Qt.  No.  1817.     Third  Appellate  District.— January  24,  1W8.] 

B.   E.   NEAL,   Petitioner,   v.   INDUSTRIAL   ACCIDENT 
COMMISSION,  Respondent. 

Workmen's  Compensation  Act  —  Beview  of  Pbogeedings  Denying 
Rehearing — Time  fob  Piling  Application. — Under  section  67  (a) 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act  of  1917 
(Stats.  1917,  p.  875),  providing  that  within  thirty  days  after  the 
application  for  a  rehearing  is  denied,  or,  if  the  application  is 
granted,  within  thirty  days  after  the  rendition  of  the  decision  on 
the  rehearing,  any  party  affected  may  apply  to  the  supreme  court  or 
to  the  district  court  of  appeal  for  a  writ  of  certiorari  or  review, 
for  the  purpose  of  having  the  lawfulness  of  the  rehearing  inquired 
into  and  determined,  an  application  for  a  writ  of  certiorari  filed 
January  24,  1918,  to  review  an  order  of  the  Industrial  Accident 
Commission  denying  a  petition  for  rehearing  made  and  entered 
on  December  22,  1917,  comes  too  late,  and  the  writ  must  be  denied. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  pro- 
ceedings denying  a  rehearing  before  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  B.  Neal,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— The  petitioner  in  the  above-entitled  case 
seeks  a  writ  of  certiorari  to  review  the  proceedings  wherein, 
on  his  application  to  the  respondent  above  named  for  a  re- 
hearing, his  petition  was  denied.  It  appears  from  the  peti- 
tion herein  that  the  order  denying  the  rehearing  of  which 
petitioner  makes  complaint  was  made  and  entered  December 
22,  1917.  Section  67(a)  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  of  1917  (Stats.  1917,  p.  875)  pro- 
vides that  *' within  thirty  days  after  the  application  for  a 
rehearing  is  denied,  or,  if  the  application  is  granted,  within 
thirty  days  after  the  rendition  of  the  decision  on  the  rehear- 
ing, any  party  affected  thereby  may  apply  to  the  supreme 
court  of  this  state,  or  to  the  district  court  of  appeal  of  the 
appellate  district  in  which  such  person  resides,  for  a  writ  of 
certiorari  or  review,  .  .  .  for  the  purpose  of  having  the  law- 
fulness of  the   original   order,  rule,   regulation,   decision  or 
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award,  or  the  order,  rule,  regulation,  decision  or  award  on 
rehearing  inquired  into  and  determined." 

The  petition  was  received  at  the  office  of  the  clerk  of  this 
court  and  was  filed  on  January  24,  1918.  The  application 
for  the  writ  comes  too  late  and  the  writ  is,  therefore,  denied. 


[Crim.  No.  412.    Third  Appellate  District.— January  25,  1918.] 

THE    PEOPLE,    Respondent,    v.    HARRY    WAGNER, 
Appellant. 

CsiMiNAL  Law — Appeal — Failure  to  File  Brief  ob  Appeab  on  Heab- 
ING — Remedies  of  Attobney-general. — Where  the  appellant  in  a 
criminal  case  fails  to  file  a  brief  in  support  of  his  appeal,  and  his 
attorneys  of  record  do  not  appear  to  argue  the  appeal  when  called 
for  hearing,  the  attorney-general  may  either  move,  upon  notice,  to 
dismiss  the  appeal  or  submit  the  cause  for  decision  upon  the  record. 

Id. — ^Larceny — Accomplice — Evidence  —  Sufficient  Corroboration. — 
In  a  proscrcution  for  the  larceny  of  a  quantity  of  rope,  a  number 
of  tents,  and  other  articles,  sufiicient  corroboration  of  the  testimony 
of  an  accomplice  to  satisfy  the  demands  of  section  1111  of  the 
Penal  Code  is  found  in  the  testimony  of  the  wife  of  the  party  to 
whose  premises  the  stolen  articles  were  hauled,  that  she  saw  the 
defendant  at  her  home  that  night,  heard  him  ask  her  husband  to 
go  to  the  place  where  the  articles  had  been  left  by  the  defendant 
and  haul  them  to  their  home,  and  that  she  saw  the  articles  there 
the  following  day. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new  trial. 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  E.  Poote,  and  P.  J.  Wilkie,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Teputy  Attorney-General,  for  Respondent 

HART,  J. — The  defendant  was  by  an  information  charged 
'-  ith  and  by  a  jury  convicted  of  the  crin-»r  of  jrrand  larceny, 
in  the  superior  court  of  Sacramento  County,  and  has  ap- 
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pealed  to  this  court  from  the  judgment  of  conviction  and  the 
order  denying  his  motion  for  a  new  trial. 

The  case  was  placed  on  the  calendar  of  the  January,  1918, 
term  of  this  court,  and  when  the  cause  was  in  its  regular 
order  called  for  hearing,  neither  of  the  two  attorneys  of 
record  of  the  defendant  appeared  orally  to  argue  the  appeals, 
nor  was  there  then  or  is  there  now  a  brief  filed  by  said  attor- 
neys in  support  of  the  appeals,  although  the  transcripts  con- 
taining the  record  on  appeal  were  filed  on  the  third  day  of 
August,  1917,  and  the  attorneys  for  the  defendant  duly  noti- 
fied by  the  clerk  of  this  court  that  the  case  would  be  called 
for  argument  and  submission  on  Monday,  January  14,  1918. 
Under  this  state  of  the  record  there  was  either  one  of  two 
courses  only  to  be  pursued  by  the  attorney-general,  viz.: 
To  move,  upon  notice,  to  dismiss  the  appeals ;  2.  The  submis- 
sion of  the  cause  for  decision  upon  the  record.  {People  v. 
Magri,  32  Cal.  App.  536,  [163  Pac.  503]  ;  People  v.  Coates, 
32  Cal.  App.  533,  [163  Pac.  502] ;  People  v.  Maschini,  33  Cal. 
App.  424,  [165  Pac.  546].)  The  attorney-general  elected  to 
adopt  the  latter  course,  hence  we  have  been  required  to  ex- 
amine the  record  to  ascertain  whether  upon  the  face  thereof 
there  are  errors  compelling  a  reversal. 

The  defendant  and  three  other  parties  were  jointly  charged 
with  the  larceny  of  a  quantity  of  rope,  a  number  of  tents, 
and  other  articles,  of  the  aggregate  value  of  over  two  hun- 
dred dollars  and  the  personal  property  of  one  Charles  Ross. 
The  crime  waa  committed  in  the  month  of  January,  1917,  in 
the  city  of  Sacramento. 

The  evidence  need  not  be  set  out  herein  in  detail.  It  is 
sufficient  to  say  with  respect  to  the  proofs  that  there  is  ample 
testimony  to  support  the  conclusion  of  the  jury  that  the 
defendant  and  at  least  one  of  the  other  men  jointly  charged 
with  him  stole  the  articles  described  in  the  information  on 
a  night  in  the  said  month  of  January  and  had  them  hauled 
from  the  premises  of  the  owner  to  the  home  of  one  Gilfillen,- 
who  owns  an  express  wagon  and  carries  on  an  express  busi- 
ness, and  that  said  articles  were  kept  at  GilfiUen's  residence 
for  several  days,  when  the  defendant  and  one  of  his  co- 
defendants,  one  Cummings,  had  them  removed  to  another 
place  in  Sacramento.  Two  of  the  witnesses  introduced  by 
the  people  to  support  the  prosecution  were  codcfendants  of 
the  accused.    Upon  the  close  of  the  people's  case,  the  de- 
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fendant,  through  his  attorneys,  moved  the  court  to  advise  the 
jury  to  acquit  on  the  ground  that  the  testimony  of  the  aid 
witnesses,  one  of  whom  was  confessedly  an  accomplice  of  the 
defendant  in  the  commission  of  the  crime,  had  not  been  cor- 
roborated as  required  by  section  1111  of  the  Penal  Code. 
The  court  denied  the  motion,  and  properly  so.  The  testi- 
mony of  Mrs.  GilfiUen  that  she  saw  the  defendant  at  her  home 
at  about  9  o'clock  of  the  night  of  the  larceny,  heard  him 
ask  her  husband  to  go  to  the  place  where  the  stolen  articles 
had  been  left  by  him  (Wagner)  and  haul  them  to  his  ( Gil- 
fiUen's)  home,  and  saw  the  rope,  tents,  etc.,  at  her  home 
the  following  day,  itself  constitvited  sufficient  corroboration 
of  the  testimony  of  the  accomplices  to  satisfy  the  demands 
of  the  statute  in  that  respect.  There  was,  however,  other 
corroboration  of  the  accomplices  in  the  testimony  of  another 
witness,  who  declared,  under  oath,  that,  a  few  days  after  the 
goods  were  stolen,  he  packed  them  at  the  request  of  Wagner 
and  one  of  his  confederates.  Our  conclusion  is  that  the  ver- 
dict is  sufficiently  supported  by  competent  evidence. 

We  have  examined  the  court's  charge  and  in  it  we  have 
found  no  error.  It  presented  to  the  jury  in  clear  language 
all  the  principles  of  law  pertinent  to  the  case  as  made  by  the 
information  and  the  evidence. 

Nor  have  we  discovered  any  error  prejudicial  to  the  rights 
of  the  accused  in  the  rulings  of  the  court  touching  the  admis- 
sibility of  evidence. 

The  case  seems  to  have  been  well  and  fairly  tried  and  the 
verdict,  so  far  as  we  are  capable  of  judging  from  the  bare 
record,  is  just. 

The  judgment  and  the  order  appealed  from  are  affirmed* 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Qv.  No.  2111.    Firrt  Appellate  District.— January  25,  1918.] 

FRANK  PANTER,   Respondent,  v.  NATIONAL  SURETY 
COMPANY   (a  Corporation),  Appellant 

AoTiON  ON  Injunction  Bond— Considebation — Admissions  or  Plead- 
ing.— In  an  aetion  to  recover  damages  upon  a  bond  given  to  secure 
plaintiff  against  damages  resulting  from  an  injunction  issued  in  a 
prior  aetion  against  bim,  tbe  failure  of  tbe  defendant  to  deny  tbe 
allegation  of  tbe  complaint  tbat  tbe  bond  was  sucb  an  undertaking 
was  an  admission  tbat  tbe  bond  was  given  in  consideration  of  a  pre- 
eoristing  injunction,  and  tbe  recital  of  tbe  consideration  in  tbe  bond, 
altbongb  it  was  attacbed  to  and  made  a  part  of  tbe  complaint,  did 
not  as  a  matter  of  pleading  control  and  prevail  over  tbe  specific 
allegations  of  tbe  complaint  as  to  wbat  was  tbe  actual  consideration 
for  tbe  bond. 

Id. — BEaTALs  of  Exhibits  Attached  to  Complaint. — In  tbe  absence 
of  a  special  demurrer  for  uncertainty,  direct  and  essential  allega- 
tions in  a  complaint  will  not  be  modified,  controlled,  or  defeated  by 
tbe  recitals  of  an  instrument  attacbed  to  tbe  complaint. 

Id. — ^Damages — Interest  on  Counsel  Fees  and  Expenses  in  Injunc- 
tion Suit. — In  view  of  section  3287  of  tbe  Civil  Code,  in  an  action 
on  a  bond  to  secure  plaintiff  against  damages  resulting  from  an 
injunction  issued  in  a  prior  action  against  bim,  interest  on  tbe 
amount  allowed  for  counsel  fees  and  expenses  incidental  and  neces- 
sary to  plaintiff's  successful  endeavor  to  secure  tbe  dissolution  of 
tbe  injunction  are  recoverable,  since  sucb  items  of  expense  are  not 
uncertain  or  incapable  of  being  made  certain  by  calculation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Metson,  Drew  &  McEenziey  and  R.  Q.  Hudson,  for  Appel- 
lant 

Morrison,  Dunne  &  Brobeck,  and  R.  L.  Mc Williams,  for 
Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  aetion  to  recover  damcaj^es  upon  a 
bond  given  by  the  defendant  National  Surety  Company. 

The  facts  of  the  case  briefly  stated  are  those :  On  December 
21,  1910,  a  prior  action  was  instituted  in  the  superior  court 
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of  Mendocino  County  by  one  Jacobs  against  Prank  Panter, 
the  plaintiff  here,  and  others,  in  which  action  on  the  said 
twenty-first  day  of  December,  1910,  the  court  issued  an  order 
of  injunction,  restraining  the  defendants  there  from  the 
commission  of  certain  acts  and  prohibiting  the  Crocker 
National  Bank  from  paying  or  crediting  to  the  account  of 
Frank  Panter,  the  plaintiff  here,  any  moneys  or  stock  then 
in  its  hands  or  thereafter  to  be  received  by  virtue  of  a  certain 
contract  Thereafter,  on  January  11,  1911,  the  defendant 
National  Surety  Company  executed  its  undertaking  in  the 
sum  of  two  thousand  five  hundred  dollars,  which  purported 
to  be  obligated  to  protect  the  plaintiff  here  from  any  dam- 
ages resulting  to  him  by  reason  of  the  issuance  of  an  injunc- 
tion in  that  action.  After  the  service  of  the  injunction  on 
the  bank,  Panter  demanded  of  it  payment  to  him  of  the  sum 
of  $35,544.57,  the  amount  which  it  had  in  its  possession  cred- 
ited to  his  account.  In  compliance  with  the  writ  the  bank 
refused  payment.  The  cause  was  transferred  to  the  superior 
court  of  Shasta  County  and  the  injunction  of  December  21, 
1910,  was  there  dissolved  on  April  4,  1911. 

In  the  present  action  upon  the  bond,  judgment  was  ren- 
dered and  entered  for  plaintiff  Frank  Panter  in  the  sum  of 
$1,576.05,  being  $750  paid  to  counsel  for  securing  a  dissolu- 
tion of  the  injunction,  $252.43  interest  on  that  sum  from  date 
of  its  payment  to  January  27,  1916,  at  seven  per  cent,  $36.20 
expenses  of  Panter  for  two  trips  necessary  and  incidental  to 
the  securing  of  the  dissolution  of  the  writ,  and  $12.19  in- 
terest thereon,  and  the  sum  of  $525.23  as  the  reasonable  value 
of  the  use  of  the  sum  of  $32,544.57  from  January  12,  1911, 
to  April  4, 1911. 

The  principal  point  presented  upon  this  appeal  is  that  the 
bond  in  suit  was  without  consideration.  This  contention  is 
based  on  recitals  in  the  bond,  which  was  attached  to  and  made 
a  part  of  the  plaintiff's  amended  complaint.  The  recitals 
referred  to  are  that,  **  Whereas  the  above  named  plaintiff 
had  commenced  or  is  about  to  commence  an  action  .  .  . 
against  the  above  named  defendants  and  is  about  to  apply 
for  an  injunction  in  said  action  against  said  defendants 
.  .  .  Now,  therefore,  the  undersigned,  National  Surety  Com- 
pany, a  corporation,  ...  in  consideration  of  the  premises, 
and  of  the  issuing  of  said  injunction,  does  hereby  undertake 
in  the  sum  of  $2500  and  promise  to  the  effect  that  in  case 
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said  injunction  shall  issue,  the  said  plaintiff  will  pay  to  the 
said  parties  enjoined,  such  damages,  not  exceeding  the  sum 
of  $2500  as  such  parties  may  sustain  by  reason  of  said  injunc- 
tion .  .  ." 

The  bond  was  approved  and  filed  on  the  eleventh  day  of 
January,  1911,  three  weeks  after  the  issuance  of  the  in- 
junction out  of  which  the  alleged  damages  arose.  It  is  con- 
tended that  the  undertaking,  having  been  given  after  the 
issuance  of  the  writ,  could  not,  in  the  face  of  the  recitals 
above  quoted,  be  considered  as  having  been  given  in  consid- 
eration of  the  issuance  of  the  writ,  and  that  inasmuch  as 
the  record  does  not  show  that  any  writ  was  subsequently 
issued,  it  must  be  held  that  the  undertaking  was  executed 
without  consideration. 

This  contention  is  answered  by  the  pleadings  in  the  case. 
The  defendant  neither  denied  nor  attempted  to  deny  the  alle- 
gations of  the  plaintiff's  amended  complaint  to  the  effect 
that  the  bond  in  suit  was  an  undertaking  executed  by  the 
corporation  defendant  to  protect  the  plaintiff  herein  against 
the  damages  resulting  from  an  injunction  which  had  been 
issued  in  the  prior  action.  The  failure  to  deny  that  allega- 
tion was  an  admi  sion  that  the  bond  in  suit  was  given  in 
consideration  of  a  pre-existing  injunction.  And  it  is  the 
rule  that  a  fact  admitted  by  the  pleadings  need  not  be  further 
proved  or  found. 

The  recital  of  the  consideration  in  the  bond,  even  though 
the  bond  was  attached  to  and  made  a  part  of  the  complaint, 
did  not  as  a  matter  of  pleading  control  and  prevail  over  the 
specific  allegations  of  the  complaint  as  to  what  was  the  actual 
consideration  for  the  bond.  This  is  so  because  it  is  the  rule 
that  ''matters  of  substance  must  be  alleged  in  direct  terms 
and  not  by  way  of  recital  or  reference,  much  less  by  exhibits 
merely  attached  to  the  pleading.  Whatever  is  an  essential 
element  of  a  cause  of  action  must  be  presented  by  a  distinct 
averment  and  cannot  be  left  to  an  inference  to  be  drawn 
from  the  construction  of  a  document  attached  to  the  com-' 
plaint."  {Burkett  v.  Griffith,  90  Cal.  532,  [25  Am.  St.  Rep. 
151,  13  L.  R.  A.  707,  27  Pac.  527] ;  Moajot  v.  Signoret,  50 
Cal.  298 ;  Hihernia  Sav.  A  Loan  Soc,  v.  Thornton,  117  Cal. 
481,  [49  Pac.  573] ;  Ahlers  v.  SmUey,  11  Cal.  App.  343,  [104 
Pac.  997].) 
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The  converse  of  this  rule  must  be  that,  in  the  absence  of  a 
special  demurrer  for  uncertainty,  direct  and  essential  alle- 
gations in  a  complaint  will  not  be  modified,  controlled,  or 
defeated  by  the  recitals  of  an  instrument  attached  to  the 
complaint.  (Hibernia  Sav.  tSk  Loan  Soc,  v.  TTiornton,  supra; 
Blasingame  v.  Home  Ins.  Co.,  75  Cal.  633,  [17  Pac.  925]  ; 
San  Francisco  Svlphur  Co,  v.  Aetna  Indemnity  Co,,  11  Cal. 
App.  695,  [106  Pac.  111].)  No  demurrer  was  interposed  to 
the  amended  complaint  in  the  present  action. 

It  is  contended  that  the  judgment  is  erroneous  in  so  far 
as  it  provides  for  interest  on  the  allowances  for  counsel  fees 
and  expenses  incidental  and  necessary  to  the  plaintiflf*s 
successful  endeavor  to  secure  the  dissolution  of  the  writ  of 
injunction.  The  sufficiency  of  the  evidence  to  support  the 
trial  court's  finding  of  plaintiff's  expenditures  in  this  behalf 
is  not  assailed,  nor  is  it  contended  that  the  several  items 
of  expense  referred  to  were  not  properly  assessed  as  damages, 
nor  that  the  amounts  so  found  to  have  been  expended  by  the 
plaintiff  were  uncertain  or  incapable  of  being  made  certain 
by  calculation.  It  is  the  rule  that  **  every  person  who  is 
entitled  to  recover  damages  certain,  or  capable  of  being 
made  certain  by  calculation,  and  the  right  to  recover  which 
is  vested  in  him  upon  a  particular  day,  is  entitled  also  to 
recover  interest  thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  by  law,  or  by  the  act  of  the 
creditor,  from  paying  the  debt."     (Civ.  Code,  sec.  3287.) 

The  judgment  appealed  from  is  affirmed. 

Beasly,  J.,  pro  iem.,  and  Kerrigan,  J.,  concurred. 

THE  COURT.— The  foregoing  affirmance  of  the  judgment 
after  a  consideration  of  the  case  upon  its  merits  disposes  of 
the  necessity  of  discussing  and  deciding  the  motion  to  dismiss 
the  appeal. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  25,  1918. 
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[Gtw.  No.  1790.    Third  Appellate  District.— January  25,  1918.] 

CITY  OP  REDDING  (a  Municipal  Corporation),  Appel- 
lant, V.  COUNTY  OF  SHASTA  (a  Body  Politic  and 
Corporate  of  the  State  of  California),  Respondent. 

Counties — Construction  of  Bridge  by  Cptt— Liability  of  County. — 
A.  conntj  cannot  be  compelled  by  the  provisions  of  section  2714  of 
the  Political  Code  te  pay  a  part  of  the  cost  of  constructing  a  bridge 
built  by  a  city  over  a  river  which  forms  the  boundary  line  between 
the  city  and  a  road  district  of  the  county,  where  the  board  of 
supervisors  expressly  refused  to  participate  in  the  construction,  such 
refusal  being  a  determination  against  its  necessity  as  to  the  county, 
and  the  city's  determination  of  necessity  not  binding  the  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    Wm.  M.  Pinch,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  H.  Braynard,  and  Braynard  &  Kimball,  for  Appellant 

0.  M.  Chenowith,  and  A.  M.  McCoy,  for  Respondent 

CHIPMAN,  P.  J. — In  the  first  cause  of  action  it  is  alleged 
that  defendant  is  indebted  to  plaintiff  in  the  sum  of  $28,- 
235.53  *'for  money  paid  out  and  expended  by  said  plaintiff 
for  the  use  and  benefit  of  said  defendant  in  the  construction 
of  a  concrete  bridge  over  and  across  the  Sacramento  River 
at  Reid's  Ferry  and  in  said  City  of  Redding  and  in  said 
County  of  Shasta,  and  which  said  bridge  crosses  the  line  be- 
tween said  City  of  Redding  and  Road  District  Number  Four 
(4)  of  said  County  of  Shasta,  and  which  said  bridge  con- 
nects and  is  a  part  of  the  public  highway  leading  from  and 
within  said  City  of  Redding  on  the  south  bank  of  said  Sac- 
ramento River  to  the  public  highway  in  Road  District  No.  4 
of  said  County  of  Shasta,  leading  from  the  north  bank  of 
said  Sacramento  River  to  the  towns  of  Kcnnett,  Buckeye. 
Baird  in  said  Shasta  County  and  to  other  parts  of  said 
Shasta  County  for  the  purpose  of  transportation  of  persons 
and  property  and  as  a  means  of  communication  and  for  pro- 
moting the  convenience  of  the  public.  That  the  building  and 
construction  of  said  bridge  as  a  part  of  and  so  connecting 
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jaid  pnblic  highway  was  necessary  and  essential  for  the  use  \ 
and  convenience  of  the   inhabitants  of  said  City  of  Redding 
and  of  the  inhabitants  of  said   County  of  Shasta  and  of  the 
public  in  general." 

It  is  then  alleged  by  proper  averments  that  plaintiff  duly 
presented  its  said  claim  to  defendant  for  allowance  and  the 
same  was  rejected. 

For  a  second  cause  of  action,  it  is  alleged  that  on  June  9, 
1913,  plaintiff  duly  and  regularly  determined  that  the  public 
interest  and  the  public  necessity  of  the  plaintiff  and  its  in- 
habitants for  the  purpose  of  transportation  of  persons  and 
property,  and  as  a  means  of  communication  and  for  pro- 
moting the  convenience  of  the  public,  demanded  the  acquisi- 
tion and  construction  of  a  certain  municipal  improvement 
and  public  utility,  namely,  ''a  public  free  bridge  over  and 
across  the  Sacramento  River  at  Reid's  Ferry  in  said  City 
of  Redding  and  in  said  County  of  Shasta,  by  resolution  duly 
passed  and  adopted  by  said  Board  of  Trustees  at  a  regular 
adjourned  meeting  thereof  held  in  said  City  of  Redding  on 
said  9th  day  of  June,  1913,  a  copy  of  which  said  resolution 
is  hereunto  attached,  marked  'Exhibit  B,'  and  made  a  part 
of  this  complaint*'  It  was  stated  in  said  resolution  *'that 
the  board  of  trustees  of  said  City  of  Redding  hereby  deter- 
mines that  the  public  interest  and  the  public  necessity  of 
said  City  of  Redding,  and  the  inhabitants  thereof,  for  the 
purpose  of  transportation  of  persons  and  property,  and  as  a 
means  of  communication,  and  promoting  the  convenience  of 
the  public,  demand  the  acquisition  and  construction  of  a  cer- 
tain municipal  improvement  and  public  utility,"  to  wit,  the 
public  free  bridge  hereinbefore  referred  to;  **the  total  cost 
of  said  improvement  and  public  utility  being  hereby  esti- 
mated at  the  sum  of  $60,000.00.*'  It  was  further  determined 
that  the  cost  of  said  improvement  '*will  be  too  great  to  lie 
paid  out  of  the  ordinary  annual  income  and  revenue  of  said 
municipality,"  and  the  ordinance  provided  for  the  calling 
of  a  special  election  to  submit  the  question  of  incurring  said 
indebtedness  to  the  electors  of  the  said  city  of  Redding.  It 
is  then  alleged  that  prior  to  the  passage  of  said  resolution, 
to  wit,  on  January  8,  1913,  plaintiff,  by  its  board  of  trustees, 
''conferred  with  said  defendant,  by  and  through  its  board  of 
supervisors,  at  the  chambers  of  said  supervisors  in  said  City 
of  Redding,  for  the  purpose  and  object  of  determining  the 
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proportion  of  the  cost  of  constructing  said  bridge  to  be  paid 
by  said  plaintiff  and  said  defendant  and  that  it  was  impos- 
sible by  conference  or  otherwise  to  determine  the  same  for 
the  reason  that  said  defendant  by  and  through  its  said  board 
of  supervisors  then  and  there  refused  to  participate  in  the 
erection  or  construction  of  said  bridge  or  to  contribute  or 
agree  to  contribute  any  part  of  the  cost  of  erecting  or  con- 
structing the  said  bridge." 

It  further  appears  from  the  complaint  that  said  propascd 
bridge  and  the  said  bridge  as  constructed  crosses  the  line 
between  the  said  city  of  Redding  and  road  district  No.  4  of 
said  county  of  Shasta,  **and  connects  and  is  a  part  of  the 
public  highway  leading  from  and  within  said  City  of  Redding 
on  the  south  bank  of  said  Sacramento  River  to  the  public 
highway  in  road  district  No.  four  of  said  County  of  Shasta, 
leading  from  the  north  bank  of  said  Sacramento  River  to 
the  towns  of  Kennett,  Buckeye  and  Baird  in  said  Shasta 
County  and  to  other  parts  of  said  Shasta  County  for  the  pur- 
pose of  transportation  of  persons  and  property  and  as  a 
means  of  communication  and  for  promoting  the  convenience 
of  the  public." 

It  is  then  alleged  that  in  April,  1914,  plaintiff  duly  adopted 
plans  and  specifications  for  the  building  of  said  bridge,  and 
thereafter  and  on  June  6th  duly  and  regularly  entered  into 
a  contract  in  writing  with  the  Chico  Construction  Company 
for  the  building  of  said  bridge,  which  said  bridge  was  fully 
completed  on  April  5,  1915,  and  waa  thrown  open  to  the 
public  for  use  on  August  15,  1915,  and  ever  since  has  been 
and  now  is  used  by  the  public  as  a  public  free  bridge  across 
the  Sacramento  River  at  Reid's  Perry  **as  a  means  of  com- 
munication and  for  promoting  the  convenience  of  the  public 
and  ever  since  said  last  mentioned  time  the  said  County  of 
Shasta  and  the  inhabitants  thereof  have  enjoyed  and  now 
enjoy  all  of  the  benefits  of  said  bridge";  that  the  construc- 
tion of  said  bridge  **as  a  part  of  and  so  connecting  said 
public  highway  was  necessary  and  essential  for  the  use  and 
convenience  of  the  inhabitants"  of  said  city  and  county,  and 
the  public  in  general;  that  the  cost  of  the  construction  of  said 
bridge  was  the  sum  of  $56,471.06,  *' which  has  been  fully  paid 
by  plaintiff  and  the  proportionate  share  of  said  defendant 
of  said  costs  of  the  cnnstrnotion  of  said  bridsrc  was  and  is  the 
sum  of  $28,235.53."    That  on  September  7,  1915,  plaintiff 
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by  its  board  of  trustees  and  by  resolution  duly  passed  deter-  r 
miued    the    indebtedness   due    from   defendant  to    plaintiff 
for  the   construction  of  said   bridge  to  be  the  said  sum  of 
$28,235.53. 

Averments  follow  showing  that  the  plaintiff  duly  pre- 
pared its  demand  for  the  allowance  of  said  claim  and  pre- 
sented the  same  to  defendant  for  payment  at  a  regular  session 
of  the  said  board  of  supervisors,  and  that  the  said  board,  by 
vote  duly  made  and  entered,  rejected  and  disallowed  the  said 
claim  and  the  whole  thereof,  and  the  same  is  owing  and 
unpaid  from  said  defendant  to  plaintiff. 

A  general  and  special  demurrer  to  the  complaint  was  sus- 
tained, granting  plaintiff  ten  days  to  amend.  Plaintiff  de- 
clined to  amend  the  complaint  and  thereupon  judgment  was 
entered  in  favor  of  the  defendant  that  plaintiff  take  nothing 
by  its  action,  and  that  defendant  have  judgment  for  its  costs 
Plaintiff  appeals  from  the  judgment. 

We  find  embodied  in  respondent's  brief  the  written  opinion 
of  his  Honor  Judge  Wm.  Pinch,  who  presided  at  the  trial. 
In  support  of  his  findings  the  learned  judge  discusses  at 
considerable  length  the  questions  arising  under  the  second 
cause  of  action.  He  disposes  of  the  first  count  by  the  follow- 
ing brief  statement : 

''The  first  asserted  cause  of  action  is  attempted  to  be  al- 
leged in  the  form  of  the  common  counts  for  the  sum  of 
$28,235.53  averred  to  have  been  paid  out  and  expended  by  the 
plaintiff  for  the  use  and  benefit  of  the  defendant. 

''This  alleged  cause  of  action  is  defective  in  that  it  is  not 
averred  that  the  alleged  moneys  were  paid  out  at  the  request 
of  the  defendant,  and  the  demurrer  thereto  should  be  sus- 
tained. 

"  'It  is  generally  necessary,  except  in  the  count  for  money 
had  and  received  and  the  count  upon  an  account  stated  to 
allege  that  the  consideration  of  the  debt  was  performed  at 
the  defendant's  request. '  2  Ency.  PI.  &  Pr.,  1004.  ' In  order 
to  enable  one  who  has  paid  money  to  the  use  of  another  to 
maintain  the  count  for  money  paid,  the  money  paid  must  be 
alleged  and  shown  to  have  been  paid  upon  the  request,  ex  pre  s 
or  implied,  of  the  defendant.'  2  Ency.  PI.  &  Pr.  1012.  'In 
a  declaration  upon  a  promise  on  a  consideration  which  is  past, 
it  is  necessary  to  allccre  that  the  act  performed  or  sum  paid 
lis  pci  formed  or  paid  at  the  request   of   defendant,  unless 
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where  a  beneficial  consideration  and  a  request  are,  necessarily, 
implied  from  the  moral  obligation  under  which  defendant  was 
placed.'    5  C.  J.  1397. 

''Since  it  is  alleged  that  the  supervisors  'refused  to  par- 
ticipate in  the  erection  or  construction  of  said  bridge  or  to 
contribute  or  agree  to  contribute  any  part  of  the  cost  of 
erecting  or  constructing  the  said  bridge'  it  would  seem  that 
the  plaintiff  will  be  unable  to  so  amend  its  complaint  as  to 
state  a  cause  of  action,  but  a  court  cannot  assume  that  the 
facts  may  not  be  different  from  those  alleged  and  therefore 
the  plaintiff  will  be  given  ten  days  within  which  to  amend 
its  complaint  if  so  advised." 

As  before  stated,  plaintiff  declined  to  amend  its  complaint 
and  judgment  followed  for  defendant  Plaintiff's  counsel 
argue  with  apparent  confidence  that  a  cause  of  action  was 
stated  in  the  first  count  whatever  may  be  said  of  the  second 
cause  of  action,  and  hence  it  was  error  to  sustain  the  de- 
murrer on  both  counts.  Their  position  as  stated  in  their 
reply  brief  is,  that  ''regardless  of  any  statute  on  the  subject 
the  County  of  Shasta  is  liable  to  the  Cily  of  Redding,  upon 
quasi-contract  for  one-half  of  the  cost  of  the  construction  of 
the  bridge,"  relying  upon  the  cases  of  Hunt  v.  City  of  San 
Francisco,  11  Cal.  250,  and  Brovm  v.  Board  of  Education,  103 
Cal.  531,  [37  Pac.  503].  Special  reliance  is  placed  upon  City 
of  Clinton  v.  Hickman  County,  160  Ky.  687,  [170  S.  W.  11], 
a  case  decided  by  the  Kentucky  court  of  appeals.  More  fully 
stated,  the  contention  of  plaintiff  is  as  follows:  "Having  been 
furnished  by  the  city  with  a  full  opportunity  to  join  in  the 
erection  of  this  boundary  bridge  in  order  to  discharge  the 
joint  duty  of  the  county  and  the  city  to  keep  this  public 
highway  open  across  the  Sacramento  River  for  the  use  of  the 
public,  and  the  allegation  that  such  bridge  was  a  public  neces- 
sity and  necessary  for  the  convenience  of  the  public  being 
admitted  on  this  demurrer,  the  county  is  estopped  from 
claiming  that  the  bridge  was  not  built  by  the  joint  action  of 
the  county  and  the  city.  Thus,  on  this  demurrer,  the  facts 
are  that  the  bridge  was  a  public  necessity  in  order  to  keep 
open  a  public  highway  across  a  boundary  stream  and  that 
the  county  refused  to  participate  in  its  erection.  By  refus- 
ing to  participate  in  the  erection  of  the  bridge,  the  county 
waived  any  right  to  insist  upon  the  bridge  beinor  jointly  con- 
structed, and  cannot  now  evade  its  just  liability  by  claiming 
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that  the  bridge  was  not  jointly  constructed.  Under  these 
circumstances,  a  beneficial  consideration  and  a  request  arc 
necessarily  implied  from  the  moral  obligation  under  which 
the  county  was  placed  when  the  bridge  was  completed  and 
thrown  open  to  the  public  by  the  city." 

When,  and  under  what  circumstances,  an  implied  liability 
of  one  municipality  to  another  municipality  will  arise,  opens 
a  field  of  discussion  which  we  do  not  think  it  necessary  to 
explore.  The  facts  in  the  case,  we  assume,  are  as  fuUy 
shown  in  the  second  cause  of  action  as  they  can  be.  Unless 
plaintiff  can  recover  under  the  facts  there  shown  and  ad- 
mitted by  the  demurrer,  plaintiff  cannot  recover  at  alL 
Hence,  we  deem  it  unnecessary  to  further  consider  the  suffi- 
ciency of  the  first  count.  Plaintiff's  case  must  stand  or  fall 
upon  the  facts  alleged  in  its  second  cause  of  action. 

We  find  ourselves  in  accord  with  the  views  expressed  by 
the  learned  trial  judge  upon  the  second  cause  of  action  and 
will  take  the  liberty  of  quoting  them : 

"This  is  an  action  brought  by  the  City  of  Redding  to  re- 
cover from  Shasta  County  the  sum  of  $28,235.53  alleged  to 
be  due  as  the  county's  proportionate  share  of  the  cost  of  a 
bridge  across  the  Sacramento  River. 

"The  river  forms  the  boundary  line  between  the  city  and 
Road  District  No.  4. 

"Some  three  years  ago  the  city  trustees  duly  determined 
that  the  public  interest  and  necessity  of  the  city  demanded 
the  construction  of  a  free  bridge  across  the  river.  The  trus- 
tees thereupon  conferred  with  the  supervisors  of  the  county 
with  the  object  of  securing  the  co-operation  of  the  latter  in 
the  construction  of  a  bridge  by  the  city  and  county  jointly. 
The  supervisors  refused  to  participate  in  the  construction  of 
the  bridge  or  to  contribute  towards  the  cost  thereof.  The 
trustees  then  proceeded  to  construct  the  bridge  at  the  ex* 
pensc  of  the  city  and  have  brought  this  action  to  recover  from 
the  oonnty  one-half  of  such  expense. 

*'The  plaintiff  claims  the  right  to  enforce  contribution  under 
the  provisions  of  section  2714  of  the  Political  Code,  which 
reads  as  follows:  'If  the  road  overseer  of  one  district,  after 
five  days'  notice  from  the  overseer  of  an  adjoining  district 
to  aid  in  the  repair  of  a  bridge  in  which  each  are  interested, 
fails  so  to  aid,  the  one  giving  notice  may  make  the  necessary 
repairs,  and  must  be  allowed  a  pro  rata  compensation  there- 
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for  by  the  board  of  supervisors  out  of  the  road  fund  of  the 
defaulting  district.  Bridges  crossing  the  line  or  lines  be- 
tween cities  or  towns  and  road  districts,  or  between  cities  or 
towns,  may  be  constructed  and  maintained  by  the  cities  or 
towns  and  from  the  road  fund  of  the  road  district  or  by  the 
cities  or  towns  into  which  such  bridges  extend.  Any  such 
bridge  may  be  constructed  by  contract  let  as  provided  by  law 
by  either  city  or  town  or  by  the  county  into  which  such 
bridge  extends  or  wherein  such  bridge  is  located,  and  any 
such  city,  town  or  county  may  contribute  toward  the  cost 
and  expense  of  the  construction  or  maintenance  of  such 
bridge  by  the  appropriation  for  such  purpose  of  any  funds 
in  the  treasury  of  such  city,  town  or  county  not  otherwise 
appropriated,  upon  such  terms  and  conditions  as  may  be 
prescribed  by  ordinance  or  resolution  of  the  governing  body 
of  such  city,  town  or  county  aiding  in  the  construction  or 
maintenance  of  such  bridge;  provided,  that  if  the  proportion 
to  be  paid  by  any  such  city,  town  or  county  cannot  be  other- 
wise determined,  the  cost  of  construction  or  maintenance  of 
any  such  bridge  shall  be  borne  equally  by  the  city  or  town 
and  from  the  road  fund  of  the  road  district  or  by  the  cities 
or  towns  into  which  such  bridge  extends.  The  proceeds  of 
any  bonds  heretofore  or  hereafter  authorized  by  the  voters 
of  any  such  city,  town  or  county  for  the  acquisition,  construc- 
tion or  completion  of  any  such  bridge,  or  any  portion  thereof, 
may  be  expended  or  contributed  as  herein  provided.' 

**  Counsel  for  the  plaintiff  contend  that  the  terms  of  the 
statute  must  be  construed  as  mandatory,  invoking  the  familiar 
rule  that  where  a  public  body  or  officer  has  been  empowered 
to  do  an  act  which  concerns  the  public  interest  it  becomes  the 
duty  of  the  public  body  or  officer  to  do  it.  There  Is  no  doubt 
as  to  the  correctness  of  the  rule  but  there  is  just  as  little 
doubt  that  the  rule  is  not  of  universal  application.  Permis- 
sive language  authorizing  official  action  is  often  held  to  bG 
mandatory  but  on  the  other  hand  mandatory  languaare  is 
sometimes  held  to  be  permissive  only.  No  hard  and  fast 
rule  is  to  be  applied  in  such  cases  but  the  court  must  look 
to  the  nature  of  the  pow^er  conferred  and  to  the  general  rules 
applicable  to  the  construction  of  statutes.  Generally  if  the 
fiot  authorized  is  legislative  in  character  the  power  is  eon- 
^trncd  as  discretionary;  if  executive  it  is  nsnally  liold  to  be 
mandatory. 
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"The  legislature  has  conferred  upon  the  governing  boards 
of  the  various  political  divisions  of  the  state  authority  to 
determine  whether  a  proposed  local  improvement  is  a  public 
convenience  or  necessity.  The  determination  of  such  ques- 
tion by  the  governing  board  is  a  legislative  act,  not  subject 
to  review  by  the  courts.  *The  act  of  the  board  of  supervisors 
in  determining  whether  a  street  shall  be  opened  or  closed, 
or  widened  or  contracted,  or  otherwise  improved,  is  a  legisla- 
tive act  performed  in  the  exercise  of  the  power  which  has 
been  conferred  upon  the  municipality  by  the  legislature  to 
enable  it  to  provide  for  the  welfare  of  its  citizens.'  Brown 
V.  Board  of  Supervisors,  124  Cal.  277,  [57  Pac.  82].  'The 
legislature  having  conferred  upon  the  board  of  supervisors 
the  power  to  open  and  close  streets  '*  whenever  the  public 
interest  or  convenience  may  require,"  the  determination  by 
that  board  of  the  question  whether  the  public  interest  and 
convenience  require  that  streets  be  closed,  is  conclusive,  and 
not  open  to  review  by  the  courts.'  Symons  v.  San  Fran- 
cisco, 115  Cal.  555,  [42  Pac.  913,  47  Pac.  453]. 

*'It  will  probably  be  conceded  that  the  determination  of  the 
question  whether  the  public  interest  and  convenience  require 
that  a  bridge  be  constructed  across  a  river  is  as  fully  a  legis- 
lative question  as  that  of  opening  or  closing  a  street.  A 
county  or  city  cannot  be  compelled  by  the  courts  to  bridge 
every  water-course  crossed  by  its  roads  or  streets,  or  any  of 
them.  *In  deciding  to  erect  a  bridge  a  public  corporation 
is  exercising  discretionary  power.  Action  or  non-action  in 
that  regard  can  lead  to  no  liability.'  Coffey  v.  City  of 
Berkeley,  170  Cal.  258,  [149  Pac.  559]. 

*'If  the  territory  on  both  banks  of  the  river  to  be  crossed 
were  wholly  within  the  city  of  Redding,  the  determination 
of  the  trustees  as  to  the  necessity  of  a  bridge  would  un- 
doubtedly be  conclusive ;  so  that  of  the  supervisors  if  the  loca- 
tion were  wholly  outside  the  city.  Is  the  rule  dilTerent  where 
the  two  boards  are  authorized  to  act  jointly  t 

"If  both  boards  had  determined  that  public  convenience 
required  the  construction  of  the  bridge  no  one  would  contend 
that  such  determination  was  not  conclusive.  On  the  other 
hand,  if  both  boards  had  determined  that  the  public  interest 
did  not  require  the  bridge,  that  determination  would  have 
been  equally  conclusive. 
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*'The  city  trustees,  in  their  legislative  capacity,  determined 
that  the  bridge  was  a  public  necessity.  The  supervisors,  in 
their  equal  legislative  capacity,  determined  that  no  fcuch 
necessity  existed  in  behalf  of  the  county. 

*' Why  are  not  the  legislative  determinations  of  such  boards 
conclusive  as  to  their  respective  jurisdictions,  and  by  what 
authority  is  the  determination  of  one  board  to  be  held 
superior  to  that  of  the  other  t 

**In  considering  the  question  we  must  not  confuse  the  au- 
thority conferred  upon  a  board  to  construct  a  bridge  with 
the  duty  of  the  board  to  keep  the  bridge  in  repair  after  its 
construction.  Having  in  the  exercise  of  their  discretion, 
constructed  and  opened  a  bridge,  thereby  inviting  the  public 
to  travel  over  it,  the  duty  of  the  officers  to  keep  it  in  good 
repair  is  mandatory.  Having  assumed  the  burden  of  main- 
taining the  structure  that  obligation  must  not  be  discharged 
in  a  negligent  manner. 

** Again,  the  question  of  the  construction  by  two  boards 
jointly  of  a  new  bridge  must  be  distinguished  from  the  obliga- 
tion of  each  to  maintain  a  bridge  which  they  had  by  their 
voluntary  agreement  constructed  jointly.  The  joint  agree- 
ment to  build  implies  an  agreement  for  joint  maintenance. 

"Most  of  the  cases  cjted  by  counsel  for  the  plaintiflE  had 
to  do  with  the  repair  or  reconstruction  or  bridges  rather  than 
with  the  construction  of  new  ones,  besides,  they  are  based 
upon  statutes  essentially  different  from  ours. 

"Thus,  the  Nebraska  statute  [Comp.  Stats.  1909,  c.  78,  sec. 
88]  provided  that  if  either  county  charged  with  the  joint 
maintenance  of  a  bridge  should  refuse  to  join  with  the  other 
in  making  needful  repairs,  *it  shall  be  lawful  for  the  other  of 
said  counties  to  enter  into  such  contract  for  all  needful  re- 
pairs, and  recover  by  suit  from  the  county  so  in  default 
such  proportion  of  the  costs  of  making  siich  repairs  as  it 
ought  to  pay.' 

"The  law  of  Kansas  [Gen.  Stats.  1909,  sec.  7309]  provides 
that  where  a  road  is  located  on  a  county  line,  *all  expenses 
.  .  .  arising  from  the  improvement  of  any  portion  of  such 
road,  shall  be  borne  jointly  by  the  counties  .  .  .  contignous 
thereto.'  It  was  held  that  one  county  could  recover  from  tha 
adjoining  county  for  one-half  the  cost  of  makins:  necessary 
ropairs  to  a  bridsre  on  such  a  road.  County  of  Brown  v. 
County  of  Key  a  Paha,  88  Neb.  117,  [Ann.  Cas,  1912U,  790, 
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129  N.  W.  250] ;  Dodge  County  v.  Saunders  County,  77  Neb., 
787,  [110  N.  W.  756] ;  Buffalo  County  v.  Kearney  County, 
83  Neb.  550,  [120  N.  W.  171]  j  Cass  County  v.  Sarpy  County, 
72  Neb.  93,  [100   N.   W.  197] ;    Cloud   County  v.  Mitchell 
County,  75  Kan.  750,  [90  Pac.  286]. 

•'Under  a  New  York  atetute  [Laws  1890,  c.  568,  Bee.  130], 
providing  that  when  the  whole  expense  of  constructing  a 
bridge  in  'any  one  town  .  .  .  shall  exceed  one-sixth  of  one 
per  centum  on  the  assessed  valuation  of  the  taxable  property 
of  the  town  .  .  .  the  county  in  which  such  town  is  located 
shall  then  pay  not  less  than  one-third  part  of  such  ex- 
penses,' it  was  naturally  held  that  the  county  was  liable  for 
such  one-third.  People  v.  Board  of  Supervisors,  146  N.  Y. 
107,  [40N.  B.  738]. 

"Section  256  of  the  Highway  Law  of  New  York  [Consol. 
Laws,  c.  25],  provides  that  'where  two  towns  are  liable  to 
make  or  maintain  ...  a  bridge,  and  one  of  them  refuses  or 
neglects  to  join  therein,  application  may  be  made  to  the  court 
to  compel  the  delinquent  to  act.'  The  intention  of  the  legis- 
lature in  this  statute  is  too  plain  to  admit  of  doubt,  and  it 
was  held  that  the  court  could  compel  the  delinquent  town  to 
act.  In  re  Town  of  Saratoga,  160  App.  Div.  60,  [145  N.  Y. 
Supp.  468]. 

"Section  250  of  the  same  law  provides  that  when  bridges 
are  constructed  over  streams  forming  the  boundary  line  of 
towns,  either  in  the  same  or  adjoiniug  counties,  such  towns 
shall  be  liable  jointly  to  pay  such  expense,  and  that  each 
county  shall  be  liable  to  pay  not  less  than  one-sixth  part  of 
such  expense.  Here  again  the  language  of  the  statute  is  so 
plain  that  there  can  be  no  doubt  of  its  meaning.  People  v. 
Warren  County,  170  App.  Div.  144,  [155  N.  Y.  Supp.  642]. 

"In  the  Illinois  cases  cited  the  statute  [Starr  &  C.  Ann. 
Stats.  1885,  c.  121,  par.  19]  provided:  'When  it  is  necessary 
to  construct  or  repair  any  bridge  over  a  stream,  or  any  ap- 
proaches thereto,  .  .  .  and  the  cost  of  which  shall  be  more 
than  twenty  cents  on  the  one  hundred  dollars  on  the  last  as- 
sessment roll,  and  the  levy  of  the  road  and  bridge  tax  for  that 
year,  was  for  the  full  amount  of  sixty  cents  on  each  hundred 
dollars  allowed  by  law  for  the  commissioners  to  raise,  the 
major  part  of  which  is  needed  for  the  ordinary  repair  of 
roads  and  bridges,  the  commissioners  may  petition  the  county 
board  for  aid;  and,  if  the  foregoing  facts  shall  appear,  the 
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county  board  shall  appropriate  from  the  county  treasury  a 
sum  sufScient  to  meet  one-half  of  the  expenses  of  said  bridge 
or  other  work,  .  .  .' 

.     "The  plain  provisions  of  the  statute  requiring  the  appro- 
/priation  were  held  to  be  mandatory.    Stark  County  v.  People, 
'  118  111.  459,  [9  N.  B.  192] ;  Macon  County  v.  People,  121  111. 
616,  [13N.  E.220]. 

''The  Wisconsin  statute  [Laws  1899,  c.  284]  provided  that 
'bridges  across  navigable  streams  .  .  .  shall  be  built,  main- 
tained and  repaired  by  the  town  and  village  jointly,  the 
expenses  to  be  borne  by  each  in  proportion  to  their  equalized 
valuation  as  fixed  by  the  county  board.'  It  was  held  that 
the  town  was  liable  for  its  proportion  of  the  necessary  expense 
incurred  by  the  village  of  building  a  new  bridge  to  replace 
an  old  one.  Village  of  Bloomer  v.  Taum  of  Bloomer,  128 
Wis.  297,  [107  N.  W.  974]. 

"In  the  Kentucky  cases  cited,  with  one  exception,  the  ques- 
tions under  consideration  had  relation  to  the  repair  of  bridges 
or  the  rebuilding  of  bridges  which  had  been  destroyed. 

"In  the  one  exception,  City  of  Clinton  v.  Hickman  County, 
160  Ky.  687,  [170  S.  W.  11],  it  appears  from  the  decision 
that  the  bridges  in  controversy  were  original  constructions, 
but  it  does  not  clearly  appear  what  the  terms  of  the  statute 
were  under  which  contribution  by  the  county  was  enforced. 
An  examination  of  the  Kentucky  decisions  leads  to  the  in- 
ference that  the  conclusion  reached  in  the  Clinton  case  was 
the  result  of  judicial  legislation.  This  view  is  strengthened 
by  the  closing  sentence  of  the  dissenting  opinion  of  three  out 
of  the  seven  justices  in  the  case  of  Flemingsburg  v.  Fleming 
County,  127  Ky.  120,  [105  S.  W.  133],  where  it  is  said,  re- 
ferring to  the  confusion  which  the  courts  had  arrived  at  upon 
the  question  of  constructing  and  maintaining  joint  bridges: 
'This  confusion,  which  is  further  extended  by  the  opinion  in 
this  case,  is  the  result,  in  my  judgment,  of  an  attempt  on 
the  part  of  the  court  to  relieve  a  situation  which  calls  for  some 
remedy,  but  which  has  not  been  provided  for  by  the  legisla- 
ture.' 

"Whatever  may  be  said  as  to  the  correctness  of  the  Ken- 
tucky decisions,  they  are  out  of  harmony  with  the  decisions 
of  this  State  respecting  the  finality  of  the  determination  bv 
governing  boards  of  questions  committed  to  their  disorotion. 

"It  appears  very  clearly  that   whatever  natural  right  to 
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contribution  of  the  City  of  Bedding  may  have  against  the 
County  of  Shasta,  the  legislature  has  not  attempted  to  impose 
any  legal  liability  upon  the  county  in  a  case  of  the  character 
involved." 

It  is  said  that  the  conclusion  of  the  judge  was  based  prin- 
cipally upon  the  statement  that  the  board  of  supervisors  had, 
in  their  legislative  capacity,  determined  that  the  bridge  was 
not  a  public  necessity,  whereas  what  occurred  was  not  such 
a  determination  but  was  merely  a  refusal  to  participate  in  the 
erection  of  the  bridge  or  to  contribute  or  agree  to  contribute 
any  part  of  its  cost.  This  action  by  the  board  of  supervisors 
was  taken  in  its  oflScial  capacity  at  its  place  of  conducting 
business  and  was  in  response  to  plaintiff's  request  then  and 
there  made.  The  board  was  not  required  to  declare  by  formal 
ordinance  or  resolution  that  in  its  opinion  there  was  no  neces- 
sity for  the  bridge.  It  is  a  fair  inference  from  their  refusal 
to  participate  in  or  pay  any  part  of  its  construction,  that 
they  determined  this  question  in  the  negative.  In  any  view 
taken  of  this  action  it  was  a  veiy  plain  notice  to  plaintiff 
that  it  must  not  look  to  defendant  for  contribution. 

In  the  discussion  of  the  questions  involved,  the  briefs  take 
a  wide  range  and  are  very  elaborate.  But,  after  all  is  said, 
the  liability  of  defendant,  if  it  be  liable  at  all,  depends  upon 
the  construction  to  be  given  section  2714  of  the  Political  Code, 
and  it  is  upon  that  section  plaintiff  relies. 

Turning  to  the  section,  it  seems  to  us  that  its  true  inter- 
pretation or  meaning  is  not  far  to  seek.  It  first  provides 
for  **the  repair  of  a  bridge."  The  overseer  of  one  district 
may  give  five  days'  notice  to  an  overseer  of  an  adjoining  dis- 
trict to  aid  in  the  repair  of  a  bridge  in  which  each  is  inter- 
ested, and  the  one  giving  the  notice  may  make  the  necessary 
repairs,  '*and  must  be  allowed  a  pro  rata  compensation  there- 
for by  the  board  of  supervisors  out  of  the  road  fund  of  the 
defaulting  district."  Plainly,  this  provision  refers  only  to 
the  repair  of  existing  bridges.  We  do  not  think  plaintiff's 
contention,  made  at  the  argument,  can  be  maintained,  that 
the  bridge  in  its  original  construction  can  be  treated  as  a 
repair  within  the  meaning  of  the  statute.  The  provision  as 
to  repairs  stands  out  apart  from  the  provisions  relating  to 
the  construction  of  new  bridges. 

The  sention  then  provides  that  bridsres  crossini?  the  bonnd- 
dry  line  between  cities  or  towns  and  road  districts,  or  between 
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cities  or  towns,  may  be  constructed  and  maintained  by  the 
cities  or  towns  and  the  road  district,  or  by  the  cities  and 
towns  into  which  such  bridges  extend.  We  can  discover  no 
mandate  here  that  compels  such  construction  of  bridges. 
The  statute  is  permissive  and  authorizes  the  construction  of 
bridges  across  lines  between  cities  and  towns  and  road  dis- 
tricts. The  section  next  provides  that  such  bridge  may  be 
constructed  by  contract  let  as  provided  by  law  by  either  the 
town,  city,  or  county  into  which  such  bridges  extend,  and 
any  such  town,  city,  or  county  may  contribute  toward  the 
cost  of  maintenance  of  such  bridge  by  appropriating  for  such 
purpose  any  funds  in  the  treasury  of  such  town,  city,  or 
county,  not  otherwise  appropriated,  **upon  such  terms  amd 
conditions  as  may  he  prescribed  by  ordinance  or  resolution 
of  the  governing  body  of  such  city,  town  or  county  aiding 
in  the  construction  or  maintenance  of  such  bridge,'*  Clearly, 
it  seems  to  us,  no  liability  attaches  to  an  interested  city, 
town,  or  county,  until  the  governing  body  of  such  city,  town, 
or  county  has  by  ordinance  or  resolution  prescribed  the  terms 
and  conditions  upon  which  such  contribution  shall  be  made. 
Just  what  is  meant  by  '* terms  and  conditions"  which  must 
first  be  prescribed  by  ordinance  or  resolution  is  not  explained. 
It  is  not  unreasonable  to  assume  that  this  would  require  the 
governing  body  to  determine  whether  or  not  there  was  a 
necessity  for  a  bridge  as  well  as  the  kind  and  character  of 
bridge  required  and  its  cost.  But  whatever  may  have  been 
the  intention  of  the  legislature  in  thus  expressing  its  mean- 
iiig»  by  no  course  of  reasoning  can  it  be  said  that  a  town, 
city,  or  road  district  may,  independently  of  the  wish  of  the 
adjoining  town,  city,  or  district,  and  particularly  in  the 
face  of  a  refusal  to  participate  or  pay  any  part  of  the  cost 
of  the  proposed  bridge,  proceed  to  erect  the  bridge  and  hold 
the  nonconsenting  town,  city,  or  county  liable  for  one-half 
the  cost.  This  section  of  the  code  provides  for  compulsory 
contribution  for  the  repair  of  existing  bridges  by  the  inter- 
ested adjoining  districts,  but  it  makes  no  similar  provision 
as  to  the  original  construction  of  bridges.  To  illustrate  our 
meaning:  The  boundary  line  between  the  city  of  Sacramento 
and  the  county  of  Yolo  is  the  Sacramento  River.  There  are 
now  two  free  bridges  connecting  said  city  with  said  county 
erected  by  the  joint  action  and  at  the  joint  cost,  in  an  agreed 
proportion,  by  the  city  and   county,  one  at  the   foot  of  M 
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Street  and  one  at  the  foot  of  H.  Street.  We  do  not  think 
that  the  governing  authorities  of  the  city  of  Sacramento 
could  erect  another  bridge  across  the  river — we  may  say  at 
the  foot  of  K  Street — ^however  much  it  may  be  desired  by 
or  of  benefit  to  the  city,  and  hold  the  county  of  Tolo  liable 
for  a  part  of  its  cost  unless  the  governing  authorities  of  Yolo 
County  had  in  some  manner  duly  and  legally  authorized  the 
erection  of  the  bridge.  For  still  greater  reasons  would  this 
be  true  had  Yolo  County,  in  the  supposed  case,  not  only 
failed  to  take  favorable  action,  but  had  given  notice  that  it 
would  not  participate  in  the  erection  of  such  bridge  or  con- 
tribute to  its  cost  The  building  of  public  roads  and  bridges 
is  made  the  subject  of  statutory  regulation,  and  for  the  au- 
thority to  build  roads  and  bridges  we  must  look  alone  to  the 
statute.  By  what  we  regard  as  a  strained  and  unwarranted 
construction,  appellant  would  read  into  section  2714  sub- 
stantially the  same  authority  to  build  bridges  and  enforce 
compulsory  contribution  as  is  provided  by  the  section  for 
repairs  or  bridges.  "In  the  absence  of  statute  or  agreement 
one  territorial  subdivision  of  the  state  cannot  compel  another 
to  assist  it  in  erecting  bridges  over  their  common  boundaries. 
It  is  therefore  a  just  and  equitable  exercise  of  legislative 
discretion  to  provide  that  when  the  necessity  or  convenience 
of  travel  renders  advisable  the  erection  of  bridges  over  the 
boundaries  between  counties  or  townships,  that  each  must 
contribute  to  the  expense  thereof.  Such  statutes  must  be 
clear  and  explicit,  and  must  be  strictly  complied  with  to 
enable  one  county  or  town  to  build  a  bridge  at  its  own  expense 
and  recover  a  pro  rata  from  the  other."  (5  Cyc,  p.  1062.) 
The  courts  have  held  in  numerous  cases  that  counties, 
towns,  and  cities  in  the  matter  of  building  bridges  over  a 
stream  dividing  one  county  or  town  from  another,  have  only 
such  powers  as  are  conferred  upon  them  by  statute,  and,  that 
where  one  county  has  determined  that  such  a  bridge  is  neces- 
sary and  has  so  notified  an  adjoining  county  and  requested 
the  oo-operation  of  the  latter,  no  liability  is  cast  upon  the 
latter  through  its  neglect  or  refusal  to  join  with  the  former. 
In  dealing  with  this  question  it  was  said,  among  other  things. 
In  ComnUsnoners  of  Highways  of  Dimmick  v.  Commissioners 
of  Highways  of  the  Town  of  Waltham,  100  111.  636:  **If  the 
commissioners  of  one  town  have  the  power  to  compel  the  com- 
missioners of  another  town  to  contribute  one-half  of  the  cost 
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of  erecting  a  bridge  over  a  stream  on  the  line  of  two  towns, 
without  a  prior  contract  or  agreement,  by  merely  serving 
notice,  there  are  many  cases  where  a  densely  populated  town- 
ship might  bankrupt  and  bring  ruin  upon  an  adjoining  town- 
ship containing  but  few  inhabitants  and  a  small  amount  of 
taxable  property.  .  .  .  We  cannot  believe  such  a  result  was 
ever  within  the  contemplation  of  the  legislature,  and  yet 
should  the  construction  of  the  statute  contended  for  by  appel- 
lant prevail,  such  results  would  necessarily  follow." 

That  there  must  be  concert  of  action  and  agreement  between 
the  parties  concerned  seems  to  be  the  principle  running 
through  the  cases  generally.  {Harlow  v.  Board  of  Commis- 
sioners, 33  Okl.  353,  [125  Pac.  449] ;  Washer  v.  Bullitt 
County,  110  U.  S.  558,  [28  L.  Ed.  249,  4  Sup.  Ct.  Rep.  249] ; 
Broivn  v.  Merrick  County,  18  Neb.  355,  [25  N.  W.  356] ; 
Jefferson  County  v.  St.  Louis  County,  113  Mo.  619,  [21  S.  W. 
217] ;  Pickens  County  v.  Oreene  County,  171  Ala.  377,  [54 
South.  998]  ;  McPeeters  v.  Blankenship,  123  N.  C.  651,  [31 
S.  E.  876] ;  Board  of  Commissioners  of  Fountain  County  v. 
Board  of  Commiissioners  of  Warren  County,  128  Ind.  295, 
[27  N.  E.  133] .)  In  Pickens  County  v.  Greene  County,  supra, 
dealing  with  the  contention  that  the  commissioners  of  one 
county  may  impose  their  will  upon  the  commissioners  of  an- 
other county,  under  the  statute  in  question,  the  court  said: 
*'But  that  construction  of  the  statute  would  lead  to  some  sur- 
prising results — results  so  at  variance  with  the  spirit  of  our 
institutions  that  it  may  well  be  doubted  that  the  legislature 
had  the  power,  if  it  had  the  purpose,  to  bring  them  about. 
Certainly  nothing  short  of  an  unequivocal  legislative  declara- 
tion could  induce  us  to  believe  that  the  legislature  intended 
to  permit  the  commissioners  of  one  county  to  control  the 
revenue  of  another  on  the  judgment  of  one  that  the  interests 
of  both  will  be  subserved." 

In  Fountain  County  v.  Warren  County,  supra,  the  court 
said:  *'If  the  construction  of  the  statute  contended  for  by  the 
appellant  is  to  be  adopted,  we  have  the  anomalous  case  of  a 
tribunal  in  one  county  serving  summons  in  another  county, 
beyond  its  ordinary  jurisdiction,  upon  another  tribunal  of 
equal  dignity  and  jurisdiction,  and  entering  judgment  and 
making  orders  against  the  tribunal  so  served,  as  upon  a  de- 
fault. Certainly,  a  construction  so  much  at  variance  with 
our  general  system  of  laws,  and  followed  by  such  unusual 
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consequenceS)  should  not  be  adopted  unless  the  language  used 
18  such  as  is  not  susceptible  of  any  other  reasonable  con- 
struction." 

The  concluding  paragraphs  of  section  2714  confer  no  au- 
thority but  merely  provide  that  when  the  matter  of  build- 
ing the  bridge  is  determined  by  the  towns,  cities,  and  counties 
interested,  as  the  statute  requires,  the  expense  shall  be  borne 
equaUy  if  they  do  not  agree  as  to  the  proportion  each  is  to 
pay.  The  provision  as  to  the  proceeds  of  bonds  authorized 
to  meet  the  bridge-building  expense  presupposes  that  the 
erection  of  the  bridge  has  been  authorized  under  the  provi- 
sions of  the  statute.  Section  2713  of  the  Political  Code, 
which  immediately  precedes  section  2714,  is  not  without  sig- 
nificance. Among  other  things  is  the  following  provision: 
"Bridges  crossing  the  line  between  counties  must  be  con- 
structed by  the  counties  into  which  such  bridges  reach,  and 
each  of  the  counties  into  which  any  such  bridge  reaches  shall 
any  such  portion  of  the  cost  of  such  bridge  as  shall  have  been 
previously  agreed  upon  by  the  boards  of  supervisors  of  said 
counties.*'  Here  the  necessity  for  joint  action  is  clearly 
manifested.  And  we  think  the  same  principle  of  joint  and 
concurrent  action  pervades  section  2714, 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  25,  1918. 


[Crim.  No.  e9^.     First  Appellate  District.— Jannary  26,  1918.] 

THE  PEOPLE,  Respondent,  v.  JOHN  T.  DONALDSON,' 

Appellant  ' 

Gbiminal  Law — Obtaining  Money  by  False  Pketisnses — Amendment 
op  inpormation — avkbment  of  minob  pretenses — lack  op  pre- 
JUDICE.— In  a  prosecution  for  obtaining  money  by  false  pretenses, 
it  was  not  error  to  permit  the  district  attorney  to  make  an  amend- 
ment to  the  information  fo  as  to  includo  witliin  its  nvcr-.ncnts  cer- 
tain Bpeeific  pTcrtenaes  not  set  forth  therein,  in  order  that  evidence 
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thereof  might  be  admitted,  where  the  main  indneing  cause  of  the 
parting  with  the  property  is  alleged  in  the  information. 

Id, — Opening  Statement  or  Prosecuting  Attoeney — Want  of  Mis- 
conduct.— In  a  prosecution  for  obtaining  money  by  false  pre- 
tenses, it  was  not  misconduct  for  the  district  attorney  to  state  that 
he  expected  to  prove  a  conspiracy  between  the  defendant  and  a 
so-called  psychologist,  and  then  not  to  introduce  any  evidence  con- 
cerning such  conspiracy,  where  the  failure  to  introduce  such  evi- 
dence was  due  to  inability  to  prove  the  conspiracy,  and  there  was 
no  showing  made  that  the  statement  was  made  in  bad  fkith. 

1b, — ^Misconduct — Waiveb. — Objection  to  statement  made  by  prosecut- 
ing attorney  is  waived  where  it  was  not  assigned  as  misconduct  and 
no  request  made  to  admonish  the  jury  to  disregard  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Frandsco,  and  from  an  order  deny- 
ing a  new  trial.    George  H.  CabanisB,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edgar  D.  Peixotto,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-Gteneral,  for  Respondent. 

KERRIGAN,  J. — ^Defendant  was  charged  by  information 
filed  by  the  district  attorney  of  the  city  and  county  of  San 
Francisco  with  the  crime  of  obtaining  money  by  false  pre- 
tenses. He  was  tried,  convicted,  and  sentenced  to  four  years' 
imprisonment  in  the  state  prison.  He  now  appeals  from  said 
judgment  and  from  the  order  denying  his  motion  for  a  new 
trial. 

From  the  record  it  appears  that  one  Marguerite  H.  Nesbitt, 
the  prosecutrix,  conducted  a  small  grocery  store  in  the  out- 
skirts of  San  Francisco,  and  that  the  defendant,  having  heard 
that  she  had  recently  won  twenty  thousand  dollars  in  a  lot- 
tery, conceived  a  plan  to  get  this  money  from  her.  Accord- 
ingly, after  having  by  a  ruse  made  her  acquaintance,  he 
reprerented  to  her  that  he  was  the  owner  of  a  very  valuable 
mine  out  of  which  he  had  made  within  the  past  six  months 
the  sum  of  one  hundred  thousand  dollars ;  that  if  she  cared  to 
do  so  he  thought  he  could  arrange  to  let  her  invest  twenty 
thousand  dollars,  which  amount  was  needed  to  complete  cer- 
tain necessary  improvements  on  the  mining  property,  and 
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that  if  she  should  do  so  she  would  within  a  short  time  thereby 
gain  at  least  one  hundred  thousand  dollars.  She  was  inex- 
perienced, gullible,  and  guileless;  he  was  persuasive,  tactful — 
and  unscrupulous.  She  parted  with  her  money.  The  mine 
was  worthless.    This  prosecution  resulted. 

Taking  up  the  main  point  relied  upon  by  the  defendant 
for  a  reversal  of  the  judgment,  we  find  that  during  the  trial, 
in  order  to  meet  an  objection  of  the  defendant  and  out  of  an 
excess  of  caution,  the  court  made  an  order  permitting  the 
district  attorney  to  make  a  further  amendment  to  the  infor- 
mation (one  having  already  been  made),  so  as  to  include 
within  its  averments  certain  specific  pretenses  not  set  forth 
therein.  The  defendant  now  assigns  as  error  the  order  allow- 
ing this  amendment,  claiming  that  it  was  one  of  substance 
and  not  within  the  terms  of  section  1008  of  the  Penal  Code. 
The  asserted  defect  in  the  proceedings,  of  course,  does  not 
appear  upon  the  face  of  the  information,  and  therefore  is 
not  raised  by  the  demurrer;  and  as  the  defendant  did  not 
object  to  the  admission  of  the  evidence  introduced  under  this 
amendment,  he  cannot  now  be  heard  to  complain  unless  the 
motion  to  strike  the  information  from  the  record,  which  was 
filed  by  the  defendant,  may  on  the  ground  set  forth  therein 
be  regarded  as  broad  enough  to  raise  the  point  now  made. 
Assuming,  without  deciding,  that  this  is  so,  still  we  think  the 
contention  untenable,  for  in  our  view  the  evidence  was  admis- 
sible under  the  information  before  the  amendment  com- 
plained of  was  made;  and  if  this  be  tnvj,  the  amendment  was 
unnecessary,  and  no  prejudice  to  the  rights  of  the  defendant 
resulted  from  the  admission  of  this  evidence.  We  think  that 
where,  as  in  the  present  case,  the  main  inducing  cause  of  the 
parting  with  the  money  or  property  is  stated  in  the  informa- 
tion, it  is  sufiicient,  and  that  evidence  amplifying  such  main 
inducing  cause  is  admissible.  In  the  case  at  bar  it  appears 
from  the  averments  of  the  information  that  the  chief  mis- 
representations made  by  the  defendant  were  as  to  the  immense 
value  of  the  mining  property  claimed  to  be  owned  by  him. 
and  as  to  the  "vast  quantity  of  pay-ore"  on  the  claim  all 
ready  to  be  worked.  Under  these  averments  the  evidence 
introduced  by  the  prosecution  of  representations  made  by  the 
defendant  as  to  the  value  in  money  of  such  ore,  as  to  the 
acreage  of  the  claim,  the  improvements  thereon,  and  the  num- 
ber of  men  there  employed,  was,  we  think,  clearly  admissible. 

••  QmL  ▲»! .~« 
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Such  representations  were  but  detailed  statements  relatinL' 
to  and  tending  to  support  the  principal  false  pretenses 
averred  in  the  information,  and  no  amendment  thereof  was 
essential  in  order  to  permit  those  matters  to  go  to  the  jury. 
Carrying  defendant's  argument  to  its  logical  conclusion,  it 
would  be  necessary  to  charge  all  the  inducing  statements 
which  may  have  influenced  the  victim  to  part  with  her  money. 
Here  it  appears  that  the  defendant  when  about  to  propose 
this  so-called  investment  to  the  prosecutrix  dressed  for  the 
occasion,  that  he  wore  a  large  diamond  stud  in  his  shirt  front, 
and  caused  his  face  to  be  freshly  massaged.  Suppose  the 
testimony  had  gone  further  and  had  described  his  well- 
dressed  appearance,  his  expression  of  countenance,  his  be- 
guiling smile,  his  appearance  of  frankness,  and  attributed 
to  him  all  the  charm  of  a  Wallingford,  would  it  be  pretended 
that  such  matters  were  not  admissible  in  evidence  unless  in- 
corporated in  the  information! 

No  doubt  the  rule  is  that  where  the  main  pretense  is 
charged  evidence  is  admissible  of  minor  pretenses  which  may 
have  exercised  some  influence  in  producing  the  result.  Al- 
though the  sacks  might  not  have  broken  the  camel's  back 
without  the  final  straw,  yet  if  the  sacks  be  specified  without 
the  straw,  that  must  be  suflScient.  {Cowen  v.  People,  14  111. 
348.) 

Tn  his  opening  statement  to  the  jury  the  prosecuting  oflScer 
stated  that  he  expected  to  be  able  to  show  a  conspiracy  be- 
twoen  the  defendant  and  a  certain  so-called  psychologist 
parading  under  the  name  of  Dr.  Byron  Engston,  in  which 
Kingston  called  upon  the  prosecutrix  concerning  certain 
charitable  work  in  which  he  claimed  to  be  interested,  on 
which  occasion,  pretending  to  be  greatly  pressed  for  time, 
he  askod  her  to  call  on  him  at  his  ofBce  the  next  day  to  dis- 
cuss the  subject  further;  that  she  did  so,  and  during  their 
conversation  she  was  led  to  speak  of  spiritualism,  whereupon 
Kingston  drew  some  mystic  signs  upon  a  piece  of  paper 
and  also  a  star  and  circle,  placed  the  palm  of  his  open  hand 
across  his  forehead,  and  informed  the  prosecutrix  that  a  man 
would  call  upon  her  soon  (describing  the  defendant)  with 
a  business  proposition,  which  she  ought  to  accept,  and  that 
if  she  did  so  she  would  have  limousines  and  rings  and  things 
nnd  fine  array.  Three  days  later  the  defendant  visited  her, 
p-oto^^^'^inr'  to  he  lookinir  for  one  Frank  Pollock,  with  whom, 
he  said,  as   boys  they   "skinned   cattle   together  in  Santa 
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Cruz,"  and  fop  whom  he  was  now  looking  with  a  view  to  letr 
ting  him  in  "on  the  ground  floor"  of  a  rich  mining  invest- 
ment Here  follows  a  statement  of  the  prosecuting  officer 
of  the  conversations  between  the  defendant  and  the  prosecu- 
trix to  which  a  brief  reference  has  already  been  made.  It 
appears  that  the  prosecution,  through  inability  to  prove  the 
conspiracy,  offered  no  testimony  thereon;  and  the  defendant 
now  claims  that  the  reference  to  such  matters  constituted 
misconduct  for  which  the  judgment  should  be  reversed. 
There  is  absolutely  nothing  in  the  record  indicating  that  the 
statement  of  the  district  attorney  was  made  in  bad  faith, 
and  therefore  it  did  not  constitute  misconduct.  (People  v. 
Gleasoriy  127  Cal.  323,  [59  Pac.  592].)  But  even  if  it  did, 
the  defendant  did  not  assign  it  as  such,  nor  request  the  court 
to  give  the  usual  admonition.  Consequently  the  objection  of 
the  defendant  made  at  the  time  must  be  deemed  to  have  been 
waived.  (People  v,  Manciiso,  23  Cal.  App.  146,  [137  Pac. 
278].) 

There  is  no  merit  in  the  defendant's  further  point,  raised 
by  the  demurrer,  that  the  information  does  not  show  the 
causal  connection  between  the  false  pretenses  and  the  part- 
ing with  the  money. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tenk,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  25,  1918,'  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  25,  1918,  and  the  following  citation  noted: 
See  Rauer\^  Lmu  etc.  Co.  v.  Berthiaume,  21  Cal.  App.  675, 
[132  Pac.  833]. 
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[tST.  No.  2446.     Second  Appellate  District. — ^January  26,  1918.] 

CHABLES    STANSBURY,    Petitioner,   v.   INDUSTRIAL 
ACCIDENT  COMMISSION  et  al..  Respondents. 

WoBKiciN's  Compensation  Act  —  casual  Employuent  Outside  or 
Khployeb's  Business — Machinist  Employed  to  Repair  Dbedoe. 
Under  the  Workmen's  Compensation  Act,  an  injury  received  by  a 
machinist  employed  to  make  repairs  upon  a  dredge  which  his  em- 
ployer had  acquired  and  was  about  to  lease  with  an  option  to  pur- 
chase was  not  an  injury  occurring  in  the  usual  course  of  business 
of  his  employer,  it  being  shown  that  the  employer's  business  was 
that  of  leasing  road-making  machinery  and  that  the  dredge  was 
in  no  sense  road-making  machinery  or  equipment. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  compensation  made  by  the  Indus- 
trial Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Hocker  &  Austin,  and  J.  D.  White,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

WORKS,  J.,  pro  tern, — The  respondent  Industrial  Acci- 
dent Commission  allowed  compensation  to  W.  J.  Husong  for 
an  injury  received  while  he  was  in  the  employ  of  petitioner 
and  petitioner  now  asks  that  the  award  be  annulled.  It  is 
conceded  that  the  employment  was  casual.  It  is  also  con- 
tended by  petitioner  that  the  injury  did  not  occur  in  the 
usual  course  of  his  business.  The  commission  found  that  peti- 
tioner **wafi  in  the  business  of  leasing  certain  road-making 
machinery  and  outfit,  and  that  it  was  necessary  and  in  the 
usual  course  of  said  business  to  keep  the  said  machinery  and 
outfit  in  repair ;  that  the  work  and  employment  of  the  appli- 
cant at  the  time  of  his  injury  was  the  repairing  of  such  ma- 
chinery, and  was  therefore  in  the  usual  course  of  the  business 
of  the  employer." 

The  finding  that  the  petitioner  was  engaged  in  the  business 
of  leasing  road-making  machinery  and  outfit  is  amply  sup- 
ported by  the  evidence,  but  the  finding  that  the  applicant 
was  injured  while  making  repairs  on  machinery  used  in  that 
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business  finds  no  support  whatever  in  it.  In  addition  to  the 
machinery  used  in  the  business,  the  petitioner  had  in  his 
possession  a  certain  clam-shell  dredge,  which  he  had  acquired 
from  a  contractor  who  had  been  using  it  in  harbor  work. 
It  was  in  no  sense  road-making  machinery  or  equipment. 
This  dredge  petitioner  was  about  to  lease  to  another,  with  an 
option  to  purchase  the  same,  but  some  repairs  were  necessary 
upon  it  before  it  could  go  out.  The  applicant  for  compen- 
sation was  employed  to  make  these  repairs  and  was  injured 
while  prosecuting  the  labor.  The  work  being  performed  by 
the  applicant  was  no  more  nearly  in  the  course  of  the  em- 
ployer's business  of  leasing  road-making  machinery  than  if 
it  had  been  the  work  of  shoeing  a  horse  or  repairing  a 
mowing-machine  owned  by  the  employer.  The  case  is  directly 
within  the  rule  laid  down  in  Marylcmd  Casualty  Co.  v.  Pills- 
bury,  172  Cal.  748,  [158  Pac.  1031]. 
The  award  is  annulled. 

Conrey,  ?•  J.,  and  James,  J.,  concurred. 


[CSv.  No.  17M.    Third  Appellate  Difltrict.— January  2«,  IMS.] 

CARL  A.  NELSON  et  al..   Appellants,   v.  B.  P.  COLTON 
et  al..  Respondents. 

Vekdob  and  Vendee — Shobtaqe  in  Acreage  —  Insufficiengt  of  Evi- 
dence.— In  this  action  to  secure  an  abatement  of  the  purchase  price 
of  land  on  the  ground  of  alleged  misreprcfsentations  as  to  acreage, 
it  is  held  that  the  evidence  sufficiently  sustains  the  findings  that 
the  sale  was  made  without  regard  to  acreage  and  that  the  grantees 
did  not  rely  upon  any  statement  in  that  regard. 

Appeal — Findings — Review. — ^Where  findings  derive  support  from  evi- 
dence which  is  not  upon  its  face  unbelievable,  the  facts  found  must 
be  accepted  by  a  reviewing  court  as  having  been  proved. 

Statute  of  Frauds — Authority  of  Agent — Vendee  not  Concerned. — 
In  such  an  action,  the  vendee  cannot  contend  that  the  sale  was  void, 
for  the  reason  that  the  agent's  authority  was  not  in  writing,  since 
that  matter  concerns  only  the  vendor  and  agent. 

Deed — Delivery  to  Unauthorized  Agent — Action  for  Reduction  in 
Price — Batitication. — Where  a  vendee  sues  to  reduce  the  price  of 
land  on  ac(onnt  of  sh(.rtag '  in  ai'reage,  he  thereby  ratifies  any 
UHHiitlioilzed  uct  uf  .'uioilici  io  ucct-ptiug  and  recording  the  deed 
fur  biui. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  A.  S.  Frost,  Francis  V.  Keesling,  S.  Luke  Howe,  and 
Downey,  Pullen  &  Downey,  for  Appellants. 

Fred  J.  Harris,  O.  O.  Hopkins,  and  Thomas  B.  Leeper, 
for  Respondents. 

HART,  J. — ^This  is  an  appeal  by  the  plaintiffs  from  a 
judgment  rendered  and  entered  against  them  and  in  favor  of 
the  defendants. 

The  controvergy  leading  to  the  action  arose  over  a  sale  of 
a  tract  of  land  in  Sacramento  County  by  the  defendants  to 
the  plaintiff,  Carl  A.  Nelson.  The  claim  of  the  plaintiffis  is 
that,  in  the  negotiations  resulting  in  the  sale,  the  defendant, 
B.  F.  Colton,  falsely  represented  to  the  plaintiffs  that  the 
land  in  question  embraced  at  least  263  acres,  a  survey  of  the 
land  after  the  sale  having  disclosed  that  the  tract  sold  con- 
tains 240.52  acres  only. 

The  purchase  price  of  the  property  sold  was  forty  thou- 
sand dollars,  and  the  principal  object  of  the  action  is  to 
secure  an  abatement  of  the  purchase  price  ''in  the  sum  of 
$152  for  each  acre  of  shortage  in  the  quantity  of  said  land 
less  than  263  acres,'*  to  secure  a  reformation  of  the  promis- 
sory note  given  by  the  plaintiffs  to  the  defendants  for  the 
balance  of  the  purchase  price  of  the  land  and  the  trust  deed 
given  by  the  plaintiffs  to  secure  the  payment  of  said  note,  and 
to  enjoin  the  defendants  from  selling  or  offering  for  sale  the 
real  property  described  in  said  trust  deed  for  the  purpose  of 
satisfying  said  note. 

The  complaint  charges  that,  before  the  sale  was  consum- 
mated and  while  the  plaintiff  was  negotiating  for  the  pur- 
chase of  the  land,  the  defendant,  B.  F.  Colton,  for  the  pur- 
pose of  inducing  the  said  plaintiff  to  purchase  said  tract  of 
land,  represented  to  said  plaintiff  that  said  tract  contained 
275  acres;  that  ** thereafter,  and  at  the  time  of  the  delivery  of 
the  deed  hereinafter  mentioned,  defendant,  Colton,  repre- 
sented to  plaintiffs  that  said  tract  actually  contained  about 
263  acres.  iiistr«id  of  275  acres,  as  he  had  theretofore  stated." 
It  is  further  alleged:  "Said  statement  was  made  for  the  pur- 
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poBe  of  decdying  plaintiffs  and  of  thereby  inducing  plaintiffs , 
to  purchase  said  tract,  and  did  deceive  and  did  thereby  induce 
plaintiffs  to  purchase  it.  Plaintiffs  thereupon  purchased  said 
tract,  relying  upon  said  representation  and  believing  it  to 
be  true  and  that  said  tract  did  contain  about  two  hundred 
and  sixty-three  (263)  acres." 

It  is  alleged  that  said  tract  of  land  never  at  any  time  con- 
tained 263  acres  or  more  than  240.52  acres,  and  that,  when 
representing  to  the  plaintiffs  that  the  said  tract  contained 
263  acres,  the  said  defendant,  Colton,  ''well  knew  said  state- 
ment to  be  untrue  and  that  said  tract  of  land  did  not  contain 
more  than  two  hundred  and  forty  and  52/100  (240.52) 
acres." 

The  complaint  further  alleges  that  the  actual  value  of  said 
tract  as  well  as  the  value  thereof  agreed  upon  by  the  plaintiffs 
and  the  defendant,  Colton,  at  the  time  of  said  sale,  was 
$152.09  per  acre. 

The  defendants,  replying  to  the  complaint,  admit  and  deny 
certain  of  the  averments  of  said  pleading,  and  then  set  up  the 
following  affirmative  defense:  ''That  plaintiffs  bought  said 
land  as  a  tract;  that  quantity  was  not  a  material  considera- 
tion or  part  of  said  transaction ;  that  defendants  viewed  said 
tract  of  land  several  times  and  walked  over  and  upon  the 
same  several  times;  that  defendant  Colton  correctly  pointed 
out  the  boundaries  of  said  tract  to  plaintiffs;  that  plaintiffs 
had  full  knowledge  of  the  boundaries  of  said  tract  and  full 
knowledge  of  the  size  of  said  tract ;  that  plaintiffs  had  as  good 
an  opportunity  as  did  defendant  Colton  to  learn  the  exact 
acreage  in  said  tract;  that  plaintiffs  did  not  buy  said  tract 
by  the  acre,  but  bought  the  same  as  a  tract,  as  it  was  inclosed 
by  its  boundaries ;  that  the  agreed  price  of  said  tract  of  land 
was  forty  thousand  dollars  ($40,000.00)  for  the  tract  as  a 
whole;  that  plaintiffs  bought  said  tract  as  they  saw  it;  that 
they  relied  upon  their  own  observation  and  did  not  rely 
upon  any  representation  made  by  defendant  Colton  as  to  the 
number  of  acres  in  said  tract." 

The  findings,  briefly,  are:  That  it  was  not  a  part  of  the 
agreement  of  sale  that  the  purchase  price  of  forty  thousand 
dollars  was  to  be  based  upon  the  number  of  acres  embraced 
in  the  tract  sold;  that  said  Colton  informed  the  plaintiffs 
that  it  would  take  forty  thousand  dollars  to  buy  said  place, 
regardless  of  the  number  of  acres  in  said  tract,  and  that  he 
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iDformed  the  plaintiffs  that  he  would  not  take  any  less 
amount  than  forty  thousand  dollars  for  said  tract;  that  said 
tract  was  bought  and  sold  as  a  tract  and  as  an  entirety  and 
not  by  the  acre;  that  the  buyer  of  said  land  was  upon  the 
same  and  the  boundaries  thereof  were  correctly  pointed  out 
to  said  buyer  on  three  different  dates  prior  to  said  sale;  that 
the  said  parties  never  agreed  that  the  purchase  price  of  said 
land  should  be  $152.09  per  acre,  or  for  any  price  per  acre; 
that  the  description  contained  in  the  deed  to  said  property 
is  the  correct  description  of  said  land,  the  boundaries  of  said 
land  being  correctly  set  forth  and  described  therein,  and  that 
the  plaintiffs  received  from  said  sale  ''and  now  are  in  the 
possession  of  all  the  land  that  defendant  Golton  sold  to 
plaintiffs'';  that,  prior  to  making  the  contract  of  sale,  plain- 
tiffs informed  one  Thomas  Jenkins  that  they  were  about  to 
purchase  said  land  for  forty  thousand  dollars,  and  asked 
said  Jenkins  if  in  his  opinion  said  place  was  worth  that  sum, 
and  whether  he  would  advise  them  to  pay  said  sum  therefor, 
and  that  said  Jenkins  thereupon  informed  plaintiffs  that 
said  place  was  worth  forty  thousand  dollars,  and  advised 
plaintiffs  to  pay  said  sum  therefor ;  that  plaintiffs  relied  upon 
the  advice  so  given  by  said  Jenkins  and  acted  thereon;  that 
the  defendant  Golton  made  no  fraudulent  representations  to 
plaintiffs,  nor  were  plaintiffs  influenced  to  purchase  the  tract 
by  reason  of  any  fraudulent  representations  made  to  them 
by  said  Golton ;  that  plaintiffs,  upon  learning  of  the  shortage 
of  acres  in  said  tract,  did  not  offer  to  rescind  said  contract 
and  restore  the  same  to  said  Golton,  nor  have  they  at  any  time 
since  learning  of  such  shortage  in  the  number  of  acres  in  said 
tract  offered  to  rescind  or  offered  to  restore  said  land  to  said 
Golton. 

The  judgment  is  assailed  solely  upon  the  ground  that  the 
findings  do  not  derive  suflScient  support  from  the  evidence. 

The  facts  are :  That,  in  the  month  of  September,  1913,  one 
A.  J.  Crawford,  a  real  estate  dealer  in  the  city  of  San 
Francisco,  having  previously  been  informed  that  the  de- 
fendant Golton  desired  to  sell  his  farm — ^the  land  in  question 
— went  to  said  farm  for  the  purpose  of  seeing  and  interview- 
ing Golton  with  the  view  of  securing  a  contract  with  him 
authorizing  him  (Grawford)  to  sell  the  land.  Grawford  on 
that  occasion  met  Golton  and  his  wife,  apprised  them  of  the 
purpose  of  his  visit,    and  proposed  to  them  the  agreement 
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referred  to.  Colton  said  to  Crawford  that  sometimes  he  felt 
that  he  would  like  to  sell  the  place  and  at  other  times  he  did 
not  feel  so  disposed.  After  considerable  negotiation,  however, 
Colton,  on  the  thirty-first  day  of  December,  1913,  gave  Craw 
ford  verbal  authority  to  sell  the  place,  together  with  the  im- 
provements and  the  personal  property  on  the  farm  for  the 
sum  of  forty  thousand  dollars.  Crawford,  having  known  the 
plaintiff,  Carl  A.  Nelson,  for  about  a  year  before  the  au- 
thority to  sell  the  Colton  place  was  given  him,  and  knowing 
that  Nelson  desired  to  purchase  some  farming  land,  called 
on  the  latter  and  submitted  the  Colton  proposition  to  him. 
Cravvfcrd  and  Nelson  visited  and  inspected  the  land  in  ques- 
tion on  three  different  occasions  prior  to  the  fifteenth  day  of 
January,  1914.  Crawford,  testifying  as  a  witness  for  the 
plaintiffs,  said:  *'Mr.  Nelson  asked  me,  I  think,  on  two  dif- 
ferent occasions  when  I  was  out  on  the  ranch,  if  I  thought 
there  were  275  acres  in  that  tract;  I  told  him  I  did  not  know, 
I  presumed  so,  somewhere  near  it;  the  man  that  lived  there 
ought  to  know  about  the  acreage  that  he  had.  I  did  not 
know ;  I  could  not  tell  you  what  was  there — did  not  make  any 
difference,  acreage,  the  acres ;  I  was  selling  the  place  for  forty 
thousand  dollars  and  some  horses  and  implements."  Craw- 
ford said  that  the  first  time  he  visited  the  land  with  Carl  A. 
Nelson  he  pointed  out  to  the  latter  the  boundaries  of  the  land. 
**I  showed  him  where  the  land  lay  and  the  fences  around  it. 
...  We  next  visited  the  land  on  the  11th  [of  January,  1914]. 
At  that  time  Mrs.  Nelson  and  my  wife  accompanied  us.  Mr. 
Nelson  and  I  walked  out  in  the  field  around  the  barn,  barn- 
yard and  around  the  buildings.  ...  I  think  Mr.  Nelson  asked 
me  if  I  thought  there  were  275  acres  in  the  place.  I  told  him 
I  thought  there  were.  I  stated  the  place  had  not  been  sur- 
veyed; I  had  no  means  of  knowing.  Mr.  Nelson  said  he 
guessed  there  was  enough  land  there.  I  told  him  it  didn't 
make  any  difference  as  to  the  number  of  acres — that  it  took 
forty  thousand  dollars  to  buy  the  property.  I  told  Mr. 
Nelson  Mr.  Colton  thought  there  were  275  acres  in  the  place, 
but  that  it  had  not  been  surveyed,  but  that  it  did  not  make 
any  material  difference  as  to  the  acres,  that  the  price  was 
forty  thousand  dollars  just  as  it  was,  with  the  improve- 
ments." 

On  the  fourteenth  day  of  January,  1914,  Carl  A.  Nelson 
informed  Crawford  that  he  would  take  the  land  on  the  terms 
stated,  and,  on  the  following  morning,  he  and  Crawford  left 
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San  Francisco  for  Sacramento  for  the  purpose  of  completing 
tlie  deal.  Arriving  at  the  latter  place,  Nelson  and  his  wife 
executed  and  delivered  to  Crawford  a  written  agreement  of 
purchase  and  at  the  same  time  made  to  Crawford  a  payment 
of  one  thousand  dollars  of  the  first  or  cash  payment  which 
was  to  be  made  upon  the  execution  of  the  deed. 

Crawford  further  testified:  **When  we  were  there  [Sacra- 
mento] Mr.  Nelson  called  up  Tom  Jenkins,  who  at  that  time 
was  supervisor  there,  asked  him  if  he  knew  the  Colton  ranch. 
I  was  at  the  Land  Hotel  at  the  time  he  called  him  up.  Mr. 
Jenkins  told  Mr.  Nelson  he  knew  the  place.  Mr.  Nelson 
asked  Mr.  Jenkins  what  he  thought  about  the  place  and  Mr. 
Jenkins  told  Mr.  Nelson  it  was  a  good  ranch.  Mr.  Nelson  told 
him  he  was  thinking  about  taking  it  and  was  going  to  pay 
forty  tliousand  dollars  for  it  and  wanted  to  know  if  Mr.  Jen- 
kins thouerht  it  was  worth  that.  As  I  understood,  he  said 
that  it  was.  Mr.  Nelson  told  me  he  said  so,  and  as  near  as 
I  can  understand  the  phone." 

It  appeared  that  Attorney  Busick,  of  Sacramento,  was  the 
attorney  of  the  defendant,  Colton.  After  the  conversation 
over  the  telephone  between  Nel  on  and  Jenkins,  above  nar- 
rated, Crawford  and  Nelson  went  to  Busick  *s  office.  Nelson 
had  urgent  business  in  San  Francisco  and  was  required  to 
leave  for  that  city  that  day,  and  he  left  the  matter,  so  far 
as  he  was  concerned,  to  be  attended  to  by  Judge  Busick,  say- 
ing to  the  latter  that  '*he  could  take  care  of  his  business,  t  .0/* 
and  at  the  same  time  paying  the  attorney  a  fee.  Thereafter, 
Judge  Busick  drew  up  the  deed  from  Colton  and  bis  wife 
to  the  Nelsons  and  a  trust  deed  from  the  latter  and  his  wife 
to  the  defendants,  Harris  and  Hopkins,  as  trustees,  to  secure 
the  payment  of  the  unpaid  balance  of  the  purchase  price  of 
the  land  in  question.  These  instruments  were  recorded  in 
the  oflftce  of  the  county  recorder  of  Sacramento  County  on  the 
twenty-second  day  of  January,  1914,  at  the  request  of  the 
said  Busick,  the  balance  of  the  first  payment  (eight  thousand 
dollars)  having  been  paid  by  Nelson  to  Judge  Busick. 

The  defendant,  Colton,  testified  that  he  first  met  Crawford 
about  the  twenty-eighth  day  of  December,  1913,  at  his  farm. 
Crawford  called  to  ask  whether  he  desired  to  sell  the  far;:i 
and  Colton  replied  in  the  affirmative.  Colton  then  told 
Ciawford  that  the  land  had  never  been  surveyed,  but  that 
he  wa^  of  the  opinion  that  it  contained  from  263  to  275 
acics.     Colton  then  made  an  oral  agreement  with  Crawford 
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whereby  the  latter  was  given  authority  to  sell  the  farm  as  it 
stood — improvements  and  certain  personal  property — for  the 
smn  of  forty  thousand  dollars.  For  his  services  in  making 
the  sale,  Crawford's  commission  was  to  be  governed  by  the 
number  of  acres  in  the  tract,  to  be  later  ascertained  by  a 
survey  thereof. 

Colton  testified  that  he  met  Carl  A.  Nelson,  for  the  first 
time,  at  the  land  in  question,  on  one  of  the  early  days  of  the 
month  of  January,  1914.  At  that  time  he  told  Nelson  that 
he  did  not  know  precisely  how  many  acres  the  tract  con- 
tained, but  that  he  believed  it  embraced  from  263  to  275 
acres.  He  then  pointed  out  the  boundaries  of  the  land  to 
Nelson.  He  further  testified  that  the  land  was  originally 
bought  by  himself  and  brother,  and  the  same  jointly  conveyed 
to  them,  the  deed  reciting  that  the  tract  contained  269  acres. 
He  said,  though,  that  the  land  had  always  been  assessed  as 
a  tract  containing  263  acres  and  that  he  had  always  paid 
the  taxes  on  that  number  of  acres. 

Mrs.  Colton,  wife  of  the  defendant  of  that  name,  testified 
to  the  payment  by  Nelson  of  the  sum  of  seven  thousand  dol- 
lars to  her  husband  upon  the  execution  of  the  deeds  re- 
ferred to  above,  said  sum  being  the  balance  due  on  the  first 
payment.  She  also  testified  that  Attorney  Busick  prepared 
the  deeds,  that  she  and  her  husband  executed  the  one  con- 
veying the  land  to  Nelson,  and  that  she  delivered  said  deed 
to  said  Busick,  with  instructions  that  he  deliver  the  same 
to  Nelson. 

The  plaintiff,  Carl  Nelson,  said  that,  prior  to  the  pur- 
chase, Crawford  had  told  him  that  there  were  about  275  acres 
in  the  tract;  that,  subsequently,  Crawford  told  him  that  a 
survey  of  the  land  had  been  made  and  it  was  found  to  con- 
tain only  263  acres.  The  witness  said  that,  in  making  the 
deal,  he  figured  on  the  basis  of  263  acres.  He  said  that 
Colton  had  told  him  that  he  had  paid  taxes  on  263  acres. 

The  deed  from  the  Coltons  to  Nelson  recited  that  the  tract 
contained  "two  hundred  and  sixty-three  (263)  acres,  more 
or  less." 

The  agreement  between  Colton  and  Crawford  as  to  the 
latter 's  compensation  for  negotiating  the  sale  of  the  land  was 
to  be  whatever  he  could  get  for  the  land  in  excess  of  $135.00 
per  acre.  In  other  words,  Colton  wanted  to  net  that  sum 
per  acre  on  the  sale.  On  the  eighteenth  day  of  Jauuary, 
and  alter  Nelson  had  agreed  to  buy  the  land  and  had  made 
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a  payment  of  one  thousand  dollars  on  the  bargain,  as  evi- 
dence of  good  faith,  Colton  had  the  land  surveyed  for  the 
purpose  of  ascertaining  the  exact  number  of  acres  it  con- 
tained and  thus  arrive  at  the  amount  of  Crawford's  compen- 
sation. The  survey  was  made  and  thus  it  was  ascertained 
that  there  were  in  the  tract  240.52  acres  only.  Not  satisfied 
with  the  first  survey,  Colton  caused  the  land  to  be  resurveyed, 
the  result  as  to  the  number  of  acres  being  approximately  the 
same.  Colton  testified  that  he  expected  to  receive  something 
like  thirty-seven  thousand  dollars  net  for  the  land,  and  that, 
being  greatly  disappointed  over  the  result  of  the  survey  and 
the  amount  he  was  to  receive  beyond  the  compensation  to 
be  paid  to  Crawford,  he  told  both  the  latter  and  Nelson  that 
he  **  wanted  to  back  out  of  the  thing — ^that  I  would  give 
one  hundred  dollars  and  back  out." 

The  foregoing  involves  a  statement,  substantially,  of  all 
the  testimony,  and  it  must  be  plainly  manifest  therefrom  that 
the  court  was  warranted  in  finding,  as  it  did  find,  that  at  no 
time,  until  the  survey  of  the  tract  was  made  at  the  instance 
of  Colton  himself,  as  above  shown,  did  the  latter  know  pre- 
cisely how  many  acres  the  tract  contained;  that,  until  such 
survey,  he  was  of  the  opinion  that  it  contained  at  least  263 
acres.  That  Colton  honestly  believed  that  the  tract  contained 
more  than  the  number  of  acres  that  the  survey  disclosed  is 
shown  not  only  by  the  fact  that  he  had  always  paid  taxes  on 
the  basis  of  263  acres,  but  also  by  the  fact  that  he  was  so  dis- 
appointed in  the  shortage  of  acres  as  so  disclosed  that  he 
offered  to  pay  Crawford  and  Nelson  one  hundred  dollars  to 
rescind  the  agreement  of  sale.  It  does  not  appear  that  Nelson 
concerned  himself  suflBciently  about  the  number  of  acres  in 
the  tract  before  the  sale  to  ask  for  a  survey  of  the  land. 
Colton  had  expressed  to  him  the  opinion,  he  testified,  that 
there  were  about  275  acres  in  the  tract;  but  he  was  willing 
to  assume  that  it  embraced  only  263  acres,  presumably  be- 
cause Colton  had  told  him  that  on  that  number  of  acres 
he  had  paid  taxes.  So  far  as  this  transaction  is  concerned, 
it  does  not  appear  that  he  intended  to  take  steps  necessary 
to  the  ascertainment  of  the  precise  quantity  of  land  in  the 
tract,  and  it  is  probable  that  no  controversy  would  ever 
have  arisen  upon  that  point  had  Colton  himself  not  caused 
a  survey  to  he  made.  As  to  the  srood  faith  of  CnltoTi.  it  is  to 
be  observed  that  it  is  hardly  reasonable  to  suppose  that,  had 
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he  known  or  had  reason  to  believe  that  the  tract  contained 
less  than  263  acres,  he  would  have  entered  into  an  agree- 
ment with  Crawford  with  respect  to  the  latter 's  compensation 
for  effecting  a  sale  which  would  have  necessitated  a  survey 
of  the  land  to  ascertain  its  precise  quantity.  Indeed,  that 
Colton  himself  must  have  been,  as  he  declared,  greatly  sur- 
prised and  disappointed  when  he  learned  that  the  actual 
quantity  of  land  in  the  tract  had  fallen  far  short  of  what 
he  believed  it  to  be,  is  well  supported  by  the  consideration 
that  the  shortage  resulted  in  a  corresponding  reduction  of 
the  amount  that  he  expected  to  net  on  the  sale.  It  made 
several  thousands  of  dollars  difference  to  him. 

But  we  may  cast  aside  further  consideration  of  the  allega- 
tions and  claim  of  fraud  in  Colton 's  representation  as  to  the 
number  of  acres  in  the  tract  as  wholly  immaterial,  for  there 
is,  as  we  have  shown,  evidence  sufficient  to  support  the  finding 
that  the  land  and  certain  personal  property  thereon  were 
sold  without  regard  to  the  number  of  acres  in  the  tract. 
The  plain tiffis'  own  witness,  Crawford,  so  testified  and  his 
testimony  upon  that  proposition  was  corroborated  by  that 
of  Colton.  The  fact,  therefore,  if  it  was  a  fact,  that  Colton 
did  not  reveal  to  Nelson  the  result  of  the  survey  of  the  land 
made  after  the  contract  of  purchase  was  entered  into  by 
Nelson,  and  the  further  fact  that  Colton  received  a  pay- 
ment on  the  purchase  price  with  knowledge  of  the  shortage 
of  acres,  as  shown  by  such  survey,  are  of  no  material  conse- 
quence in  this  controversy.  And,  for  the  same  reason,  it 
is  of  no  material  importance  that  the  land  is  described  in 
the  deed  of  the  Coltons  by  metes  and  bounds  and  as  con- 
taining **263  acres,  more  or  less.*'  In  other  words,  in  view 
of  the  finding  (upon  sufficient  evidence,  as  we  have  seen) 
that  *'it  was  no  part  of  said  contract  or  agreement  that  said 
purchase  price  of  forty  thousand  dollars  was  to  be  based 
upon  the  fact  that  there  were  about  263  acres  in  said  tract," 
and  that  **  defendant  Colton  informed  plaintiffs  that  it  would 
take  forty  thousand  dollars  to  buy  said  place,  regardless 
of  the  number  of  acres  in  said  tract,"  the  fact  that  the 
aercaee  was  found  upon  a  survey  of  the  tract  to  be  less 
than  the  parties  believed  when  the  sale  was  made,  and  the 
fnrthor  fact  that  the  deed  from  the  Coltons  to  the  plaintiffs 
deperibod  the  land  as  containing  more  acreage  than  it  actnnllv 
emboJied,  present  considerations  which  can   justly  exert  no 
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influence  on  the  decision  of  this  case.  This  court  cannot 
repudiate  findings  educed  from  evidence  sufficient  to  war- 
rant or  support  them.  To  the  contrary,  where  findings  derive 
support  from  evidence  which  is  not  upon  its  face  unbelievable, 
the  facts  found  must  be  accepted  by  a  reviewing  court  as 
having  been  proved.  In  this  case,  therefore,  there  being 
nothing  inherently  improbable  in  the  testimony  upon  which 
the  findin-s  are  evidently  founded,  the  facts  found  must  be 
accepted  as  the  established  facts  of  the  controversy.  This 
is  only  the  statement  of  an  obvious  and  elementary  rule  of 
law.  The  result  is  that  we  are  required  to  accept  it  as  the 
cstabliahcd  fact  in  this  case  that  the  contract  of  sale  and 
purchase  was  not  based  upon  the  number  of  acres  in  the  tract, 
but  that  the  agreement  was  that  the  land  was  to  be  sold,  and 
was  so  sold,  to  Nelson  for  the  sum  of  forty  thousand  dollars 
as  an  entirety  or  without  regard  to  the  number  of  acres 
that  it  contained. 

It  follows  that  the  authorities  cited  by  learned  counsel  for 
the  plaintiffs  upon  the  question  of  the  alleged  fraud  and  mis- 
representations of  the  defendant,  Colton,  as  to  the  quantity 
of  land  of  which  the  tract  consists  and  upon  the  proposition 
that,  f lom  the  fact  that  the  tract  is  farm  land  the  presump- 
tion follows  that  ** acreage  is  material,"  have  no  application 
to  this  case. 

The  point  is  made  that  the  sale  was  void  for  the  reason 
that  Crawford's  authority  to  sell  the  land  was  not  in  writing, 
as  required  in  such  cases  by  section  1624,  subdivision  5,  of 
the  Civil  Code.  In  its  application  to  this  case,  there  is  clearly 
no  force  in  the  point.  Whether  Crawford  was  legally  au- 
thorized to  make  a  binding  contract  for  the  sale  of  the  land 
was  a  matter  entirely  between  him  and  Colton,  the  owner  of 
the  land.  The  latter  has  not  questioned  Crawford's  au- 
thority or  act  in  that  regard.  On  the  contrary,  he  ratified 
all  that  Crawford  did  under  his  verbal  authority  by  convey- 
ing the  land  to  Nelson.  Moreover,  the  act  of  Nelson  in 
agreeing  to  purchase  and  in  purchasing  the  land  very  ob- 
viously showed  that  he  then  had  no  objection,  or  reason  to 
make  any,  to  Crawford's  alleged  want  of  legal  authority  to 
make  the  sale,  even  if  he  were  in  any  position  to  make  a  valid 
obioction  thereto. 

It  is  next  urged  that  Judge  Busick  was  without  authority 
to  accept  delivery  of  the  Colton  deed  for  the  plaintiffs,  and 
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it  is  hence  argued  that  there  never  was  a  delivery  of  said  ^ 
deed  and,  therefore,  there  was  no  legal  conveyance  of  the 
land  to  the  Nelsons. 

Carl  A.  Nelson,  it  will  be  remembered,  called  at  Busick's 
law  offices  with  Crawford,  knowing  that  Busick  was  to  repre- 
sent the  Coltons  in  the  transaction,  and  employed  the  lawyer 
to  attend  to  his  part  of  the  transaction.  Prci'isely  how  far 
Busick's  authority  to  act  for  the  plaintiffs  in  the  transaction 
extended,  the  testimony  does  not  show.  Nor  is  it  important 
that  the  limit  of  Busick's  authority  should  be  shown,  so  far 
as  the  present  point  is  concerned.  Mrs.  Colton,  one  of  the 
grantors,  testified  that  after  she  and  her  husband  had  signed 
and  acknowledged  their  deed  to  the  Nelsons,  she  left  the 
instrument  with  Judge  Busick  to  hand  over  to  Mr.  Nelson 
and  that  she  instructed  him  so  to  deliver  it.  This  amounted 
to  a  delivery,  so  far  as  the  grantors  were  concerned,  and, 
although  not  necessarily  bound  by  Busick's  act  in  accepting 
delivery  of  the  deed  if  they  did  not  authorize  him  to  do  so, 
and  did  not  desire  to  be  so  bound,  the  Nelsons,  as  they  ap- 
peared to  have  done,  could,  nevertheless,  treat  Buhick  as 
their  trustee,  in  which  case  full  title  would  pass  to  the  Nelsons 
the  moment  of  the  delivery  to  Busick.  {Bury  v.  Young,  98 
Cal.  451,  [35  Am.  St.  Rep.  186,  33  Pac.  338] ;  Wittenbrock 
V.  Cass,  110  Cal.  1,  [42  Pac.  300] ;  Crozer  v.  White,  9  Cal. 
App.  612,  621,  [100  Pac.  130].)  But  it  seems  to  be  the  posi- 
tion of  the  appellants  that,  because  Busick,  in  the  place  of 
immediately  making  a  physical  delivery  of  the  instrument 
to  the  Nelsons,  first  caused  the  deed,  with  the  deed  of  trust 
by  the  Nelsons  to  secure  the  payment  of  the  unpaid  balance 
on  the  purchase  price,  to  be  filed  for  recordation  in  the 
office  of  the  county  recorder,  there  was  not  a  delivery  to  the 
Nelsons.  But  the  point,  even  if  under  other  conceivable  cir- 
cumstances tenable,  is  without  force  in  its  application  to  this 
case.  The  Nelsons  do  not  claim  in  this  action  that  they  did 
not  acquire  title  to  the  land  in  a  valid  way  or  that  the  title 
thereto  is  not  in  them.  To  the  contrary,  the  very  theory  of 
this  action  here  is  that  they  are  the  owners  of  the  land  and 
presupposes  that  the  conveyance  by  which  title  was  vcsto<l  in 
them  conformed  to  the  law  as  to  all  the  formal  and  other 
requisites  of  a  conveyance  of  real  property.  Moreover,  as- 
Rumin*?  that  Busick  was  not  authorized  to  bind  them  by  his 
act  of  accepting  delivery  of  the  deed  and  was  not  authorized 
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to  cause  it  to  be  recorded  before  delivering  it  into  their 
physical  possession,  and  that  there  was  for  those  reasons, 
or  either  of  them,  no  delivery  either  in  fact  or  in  law,  still 
the  fact  remains  that  the  Nelsons  did  accept  title  to  the  land 
and  thereby  ratified  every  unauthorized  act  of  Busick  in 
connection  with  the  transaction,  so  far  as  they  were  concerned 
therein. 

There  are  some  other  points  made  and  many  cases  cited  on 
all  the  points  discussed  in  the  briefs,  bul  the  findings  which 
have  herein  been  specially  considered  are  so  well  buttressed 
by  the  evidence  and  so  clearly  decisive  of  the  case  in  favor 
of  the  defendants  that  it  is  deemed  entirely  unnecessary  to 
consider  the  points  not  already  noticed  or  to  examine  herein 
the  cases  referred  to. 

The  judgment  is  aflBrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[(Xv.  No.  1<WW.    Third  Appellate  District. — ^Janiiary  28,  1918.] 

J.  B.  PARKINSON,  Respondent,  v.  C.  H.  LANGDON  et  aJ., 

Appellants. 

LA.NDLOBD  AND  TENANT — CONTRACT  TO  PLANT  BeANS  AND  ShARB  CBOP — 

Damages  tor  Breach. — In  an  action  bj  a  lessor  of  farm  lands  for 
damages  for  breach  of  contract  of  the  lessees  to  plant  the  land  to 
beans  and  share  the  crop,  the  measure  of  plaintiff's  damageSj  under 
section  3300  of  the  Civil  Code,  is  not  the  rental  value  of  the  land, 
but  the  loss  of  profits  which  would  ordinarily  and  naturally  in  the 
usual  course  of  things  have  been  derived  from  defendant's  perform- 
ance of  the  contraet. 

APPEAL    from  a   judgment  in  the    Superior    Court  of 
Sacramento  County.     Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliot  &  Atkinson,  for  Appellants. 

White,  Miller,  Needham  &  Harber,  for  Respondent. 
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CHIPAIAN,  P.  J.— It  is  alleged  in  the  complaint  that  on 
May  29,  1915,  plaintiff  and  defendants  entered  into  a  con- 
tract of  lease  whereby  defendants  as  tenants  of  plaintiff 
agreed  among  other  things  to  cultivate  and  farm  to  beans 
for  the  proper  cropping  season  of  1915,  and  in  a  good  and 
farmer-like  manner  certain  lands  and,  among  others,  a  por- 
tion described  as  part  of  section  8,  township  9  north,  range  4 
east,  containing  40  acres,  more  or  less,  which  was  ''to  be 
staked  out  and  designated  by  plaintiff  as  provided  in  said 
contract  of  lease."  That  plaintiff,  shortly  after  the  execu- 
tion of  said  contract,  ''did  stake  off  and  designate  the  40 
acres  of  said  section  8  to  be  included  in  and  to  be  the  40  acres 
subject  to  said  contract";  and  that  about  May  29,  1915, 
plaintiff  put  defendants  in  possession  of  said  40-acre  tract 
pursuant  to  said  contract.  That  said  40  acres  was  fertile 
land  capable  of  producing  profitable  crops  of  beans,  and  that 
"a  good,  abundant,  and  profitable  crop  of  beans  could  have 
been  easily  grown  and  produced  thereon  during  the  cropping 
season  of  1915,  which  season  extends  from  about  June  1st 
to  September  25th  of  the  year."  That  plaintiff  has  duly 
performed  all  the  conditions  and  covenants  undertaken  by 
him  to  be  performed.  That  about  June  15,  1915,  the  said 
contract  was  by  mutual  consent  of  the  parties  thereto  "modi- 
fied so  that  it  was  understood  and  agreed  that  plaintiff's 
share  of  the  bean  crop  for  the  season  of  1915  to  be  grown 
and  produced  by  defendants  on  said  forty  acres  in  said  sec- 
tion 8  should  be  only  forty-five  per  cent  of  the  crop  instead 
of  fifty  per  cent,  as  specified  in  said  original  agreement,  but 
said  original  agreement  was  not  in  any  other  respect  changed 
or  modified. "  It  is  then  alleged  that  defendants  did  not  plant 
said  40  acres  of  land,  or  attempt  to  plant  upon  the  same  any 
crop  of  beans  or  any  crop  whatever,  '*and  did  not  at  the 
proper  season,  or  at  any  time,  or  at  all,  till  and  cultivate 
said  land,  or  any  part  thereof,  in  a  good  and  farmer-like  man- 
ner, or  in  any  manner  whatever,  or  at  all,"  and  did  not  in 
any  manner  prepare  said  land  for  the  planting  and  raising 
of  a  crop  of  beans,  or  any  crop,  during  said  season,  and  did 
not  plant  the  said  land  to  beans  or  to  any  crop  whatever, 
but  ''allowed  the  proper  time  and  season  for  the  plowing  of 
said  ground  and  for  the  planting  and  sowing  of  a  crop  of 
beans  thereon,  and  for  the  cultivation  of  said  crop,  to  go  by. 
And   defendants   wholly   failed,    neglected,   and  refused  to 
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cultivate  said  forty  acres,  or  to  raise,  or  attempt  to  raise  and 
produce  any  crop  whatever  thereon.'*  That  had  defendants 
"at  the  proper  time  and  in  the  proper  manner  prepared  said 
land  for  the  plaintiff  of  a  crop  thereon,  and  had  sown  and 
planted  said  40  acres  to  beans,  and  had  at  the  proper  season 
and  in  a  good  and  farmer-like  manner  tilled  and  cultivated 
said  crop  and  otherwise  performed  the  covenants  and  con- 
ditions of  said  contract  to  be  performed  by  them,  said  40  acres 
of  land  would  have  produced  and  yielded  for  the  bean- 
cropping  season  of  1915,  a  large,  abundant,  profitable,  boun- 
teous and  valuable  crop,  and  that  plaintiff's  share  thereof, 
pursuant  to  the  terms  of  said  contract,  would  have  been  no 
less  than  450  sacks  of  beans  of  the  value  of  $1,620,  in  which 
sum  plaintiff  has  been  damaged  by  defendants  because  of 
their  failure  to  perform  their  contract  aforesaid  and  by  rea- 
son of  their  neglect,  failure,  and  refusal  to  comply  with  the 
conditions  thereof,  and  to  plant,  cultivate,  grow  and  har- 
vest a  crop  of  beans  on  said  40  acres  of  land  pursuant  to  the 
terms  of  said  contract." 

Among  the  provisions  of  said  contract  of  lease  it  was  pro- 
vided that  the  land  was  to  be  used  for  the  purpose  of  raising 
a  crop  of  beans  thereon  and  for  no  other  purpose  unless 
agreed  upon  between  the  parties.  That  the  defendants  '*  shall 
till  and  cultivate  in  a  good  and  farmer-like  manner,  all  of 
the  said  premises  which  are  susceptible  of  profitable  tillage 
and  cultivation,  and,  in  proper  season,  shall  sow  and  plant 
the  same  in  the  crop  above  specified,  and  shall  furnish  the 
necessary  seed  therefor  of  clean  and  sound  quality,  and,  in 
the  proper  season,  shall  harvest  the  said  crop  and  immediately 
upon  harvesting  thereof  shall  deliver  to  the  owner  in  the 
field,  and  without  expense  to  the  owner  except  that  the  owner 
shall  provide  suflScient  sacks  to  contain  his  share  of  the  crops, 
a  full  fifty  hundredths  (.50)  share,  quantity  and  quality 
considered,  of  all  of  the  crop  harvested  on  the  aforesaid  sec- 
tion 8." 

In  their  answer  defendants  admit  the  execution  of  the 
contract  as  alleged  with  its  subsequent  modification  as  alleged, 
but  deny  that  the  plaintiffs  staked  off  the  40  acres  as  alleged 
in  the  complaint,  and  deny  that  it  is  rich  and  fertile  land 
capable  of  profitable  tillage  and  cultivation  for  the  produc- 
tion of  profitable  or  any  crops  of  brans,  and  deny  that  a 
profitable  crop  of  beans  could  have  been  easily  or  otherwise 
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grown  on  said  land  during  the  cropping  season  of  1915  or 
otherwise.  Deny  that  plaintiff  put  the  defendants  in  pos- 
session of  the  said  lands.  Admit  as  to  said  40  acres  the  de- 
fendants did  not  plant  or  raise  or  grow  or  cultivate  a  crop 
of  beans  or  any  crops  thereon  during  the  cropping  season 
of  1915,  and  idlege  that  ''without  fault  on  their  part,  by 
reason  of  the  overflowed  and  flooded  condition  of  said  land 
at  all  times  during  the  proper  season  for  the  cultivation  of 
the  same  in  1915,  it  was  impossible  to  profitably  or  otherwise 
cultivate  said  40  acres  of  land  to  beans  or  to  put  in  or  grow 
any  crops  thereon  during  the  cropping  season  of  1915." 

The  cause  was  tried  by  the  court  without  a  jury.  The 
court  found,  among  other  things:  **That  said  40  acres  was 
and  is  land  capable  and  susceptible  of  profitable  tillage  and 
cultivation,  and  capable  of  producing  a  profitable  crop  of 
beans,  and  that  a  profitable  crop  of  beans  could  have  been 
grown  and  produced  thereon  during  the  cropping  season  of 
1915  by  compliance  with  the  terms  of  said  lease ;  that  plaintiff 
duly  performed  and  complied  with  all  the  conditions  and 
covenants  of  the  said  contract  of  lease  on  his  part  to  be 
performed  and  complied  with."  That  defendants  did  not, 
nor  did  either  of  them,  plant  or  attempt  to  plant  or  grow 
or  cultivate  a  crop  of  beans  on  said  land  during  the  season 
of  1915,  and  no  crop  was  produced  thereon  during  that  sea- 
son. '*That  plaintiff  has  not  received,  nor  will  he  receive, 
any  rental  or  rent  whatever  from  said  land  for  the  bean- 
cropping  season  of  1915.  The  court  further  finds  that  if 
defendants  had  farmed  in  a  good  and  farmer-like  manner 
the  land  above  described,  and  had  sown  and  planted  the 
said  40  acres  to  beans,  and  had  at  the  proper  time  tilled  and 
cultivated  said  crops,  said  40  acres  would  have  produc?id  and 
yielded  for  the  bean-cropping  season  of  1915  a  profitable 
crop  of  beans,"  and  that  said  land  ** would  have  produced 
a  valuable  and  profitable  crop  of  beans  of  an  average  yield 
of  not  less  than  ten  100-pound  sacks  per  acre,"  and  would 
have  brought  3^^  cents  per  pound  delivered  in  the  field, 
and  the  plaintiff's  share  thereof  would  have  been  $630  at  the 
time  for  delivery  thereof  to  plaintiff. 

Judgment  was  entered  accordingly  in  favor  of  plaintiff 
for  the  sum  of  $630  with  interest  and  costs.  Defendants 
appeal  from  the  judement  and  bring  the  record  here  under 
the  alternative  method. 
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Appellants  challenge  the  suflSciency  of  the  evidence  to  sus- 
tain the  findings  as  to  the  quantity  of  beans  the  land  would 
have  produced  had  it  been  cultivated  in  accordance  with  the 
terms  of  said  lease.  Plaintiff's  evidence  consisted,  in  part, 
of  the  testimony  of  witnesses  who  were  familiar  with  bean 
growing  as  a  branch  of  farming  and  with  this  particular  40 
acres  of  land ;  its  adaptability  to  raising  beans ;  its  condition 
in  respect  of  moisture  and  other  factors  affecting  the  prac- 
ticability of  planting  beans  in  time  to  mature  a  crop  during 
the  season  of  1915.  They  also  testified  that  they  were  ac- 
quainted with  the  land  immediately  adjoining  the  land  in 
question  and  in  the  immediate  neighborhood  of  like  quality 
surrounded  with  like  conditions,  and  the  yield  of  beans  grown 
on  such  land  with  proper  cultivation  during  the  cropping 
season  of  1915.  They  also  testified  to  the  quantity  of  beans 
the  land  in  question  would  have  produced  in  1915  had  it 
been  properly  prepared,  planted  to  beans,  and  cared  for  in 
a  farmer-like  manner.  So  far  as  we  can  discover,  the  tes- 
timony went  to  every  fact  necessary  to  show  that  this  40-acre 
tract  was  good  bean  land;  that  it  could  have  been  planted 
to  beans  in  time  to  have  matured  the  crop  and  would  have 
produced  the  quantity  found  by  the  court  had  defendants 
complied  with  the  terms  of  their  contract.  It  is  true  there 
was  conflict  in  respect  of  some  of  the  material  facts,  but  the 
trial  court  resolved  whatever  doubt  may  have  been  created 
by  such  conflict,  and  with  its  decision  on  the  facts  we  cannot 
interfere. 

Appellants  contend  that  the  court  adopted  an  erroneous 
measure  of  damages  and  should  have  limited  the  damage  to 
the  rental  value  of  the  land,  thus  presenting  the  pivotal 
question  in  the  case. 

Section  3300  of  the  Civil  Code  provides  that  "for  the 
breach  of  an  obligation  arising  from  contract,  the  measure 
of  damages,  except  where  otherwise  expressly  provided  by 
this  code,  is  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  things,  would  be  likely 
to  result  therefrom."  No  hard-and-fast  rule  can  be  formu- 
lated by  which  it  may  be  determined  with  invariable  cer- 
tainty to  what  cases  or  class  of  cases  the  code  section  applies, 
and  under  what  circumstances  it  may  be  said  that  the  detri- 
ment caused  by  the  breach  of  a  contract  was  **  proximately 


Digitized  by  VjOOQIC 


Jan.  1918.]  Parkinson  v.  Lanqdon.  ff5 

caused"  by  the  breach,  or  was  of  such  a  character  as  ''in  the 
ordinary  course  of  things,  would  be  likely  to  result  there- 
from.'' The  application  of  the  rule  depends  much  upon  the 
facts  in  the  given  case. 

In  the  case  of  Friend  &  Terry  L.  Co,  v.  MUler,  67  Cal. 
464,  [8  Pac.  40],  plaintiff  sued  to  recover  for  lumber  sold 
and  delivered  to  defendant  by  plaintiff.  Defendant  intro- 
duced evidence  tending  to  show  that  he  contracted  with 
plaintiff  for  certain  piles  and  lumber  to  be  used  in  pursuance 
of  a  contract  with  the  drainage  commissioners,  which  he  had 
agreed  to  finish  within  a  given  time,  all  of  which  was  known 
to  plaintiff,  who  agreed  to  furnish  the  same  when  required. 
Defendant  then  offered  to  prove  that  plaintiff  failed  to  fur- 
nish the  piles  in  time,  whereby  he  was  delayed  in  the  com- 
pletion of  his  contract  and  failed  to  realize  the  money 
therefor,  which  he  would  otherwise  have  received  from  the 
state  through  the  drainage  commission.  Said  the  court: 
**By  the  delay  of  the  latter  in  delivering  the  piles  defendant 
suffered  loss,  was  compelled  to  pay  for  the  use  of  a  pile- 
driver,  lost  his  time,  and  sustained  other  expenses,  which  he 
proved,  and  as  the  verdict  was  for  less  by  seven  hundred 
dollars  than  the  amount  claimed  and  proved  by  plaintiff, 
we  may  reasonably  infer  defendant  was  allowed  a  deduction 
on  account  of  the  damages  thus  sustained.  He  sought,  but 
was  prevented  from  proving,  the  loss  he  sustained  by  failure 
to  collect  the  mon^  due  him  from  the  state."  The  court 
held  that  the  failure  of  plaintiff  to  deliver  the  piles  in  time 
was  the  remote  cause  of  defendant's  failure  to  receive  pay- 
ment from  the  state,  and  the  reason  for  so  holding  was  thus 
stated:  **This  is  not  a  loss  'which  in  the  ordinary  course 
of  things  would  be  likely  to  result'  from  a  failure  to  deliver 
under  the  contract.  It  was  damages  which  could  not  well 
have  been  contemplated  by  the  parties  when  they  entered 
into  the  contract."  But  as  to  the  other  damages  claimed, 
the  statute  afforded  a  rule  of  compensation.  In  further  ex- 
planation, the  court  said:  "The  failure  of  defendant  to 
secure  comi)ensation  from  the  state  was  a  result  brouorht 
about  by  the  interposition  of  other  agencies,  dependent  upon 
independent  causes  over  which  plaintiff  and  defendant  had 
no  control,  and  could  not  have  contemplated.  It  was  a  loss 
which  .  .  .  was  too  remote  to  have  boon  oontompljitod." 
This  decision  had  its  counterpart,  as  was  pointed  out  in  tho 
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opinion,  in  a  case  cited  at  section  254  of  Field  on  Damages, 
where  the  contract  was  to  furnish  a  threshing-machine  to  a 
farmer  within  three  weeks,  knowing  it  was  needed  at  the  time 
agreed,  and  after  reasonable  efforts  to  secure  the  crop,  the 
plaintiff's  wheat  was  injured  by  the  necessary  delay  in  saving 
it  and  in  consequence  of  a  rain ;  the  farmer  sustained  further 
damage  from  a  fall  in  the  market  price  of  wheat  before  it 
could  be  kiln-dried  and  got  ready  for  sale.  He  was  held 
entitled  to  recover  the  loss  by  the  injury  to  the  wheat,  but 
not  to  the  change  in  the  market,  as  the  former  might  well 
have  been  in  the  contemplation  of  the  parties,  but  not  the 
latter. 

The  rule  is  thus  stated  in  8  Ruling  Case  Law,  505:  ''As 
in  the  case  of  damages  for  breach  of  contract  generally,  a 
recovery  may  be  had  for  loss  of  profits  when,  and  only  when, 
the  loss  is  such  as  might  naturally  be  expected  to  follow  the 
breach.  Profits  which  would  ordinarily,  naturally,  and  in 
the  usual  course  of  things  have  been  derived  from  perform- 
ance, and  the  loss  of  which  flows  directly  and  naturally  from 
the  breach  of  the  contract  itself,  may  be  recovered,  since  they 
are  naturally  incident  to  the  contract,  and  may  be  fairly 
supposed  to  have  been  within  the  contemplation  of  the  parties 
when  it  was  made."  The  line  of  distinction  between  profits 
which  are  remote,  consequential,  or  not  within  the  contem- 
plation of  the  parties,  and  those  which  are  proximate  and 
absolute  and  certain,  and  within  the  contemplation  of  the 
parties,  ''seems  to  rest  in  the  question  whether  they  are  to 
arise  directly  out  of  the  contract  in  question  or  its  subject 
matter,  and  to  constitute  the  immediate  fruits  of  the  con- 
tract, or  whether  they  are  to  result  from  collateral  engage- 
ments or  enterprises.  Where  the  profit  to  be  made  was  the 
inducement  to  the  contract,  such  profit  is  the  measure  of  dam- 
ages. So  a  recovery  may  be  had  for  the  loss  of  profits  which 
are  the  direct  and  immediate  fruits  of  the  contract  itself. 
Such  profits  are  not  to  be  regarded  as  consequential,  remote, 
or  speculative  in  character,  but  are  regarded  as  part  and 
parcel  of  the  contract  itself,  entering  into  and  constituting 
a  portion  of  its  very  elements,  something  stipulated  for,  and 
the  right  to  the  enjoyment  of  which  is  just  as  clear  and  plain 
as  to  the  fulfillment  of  any  other  stipulation."  (Id.)  The 
foroiroine  is  about  as  satisfactory  an  explanation  of  the 
philosophy  of  the  rule  as  we  can  find  in  the  books  and,  it 
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seems  to  us,  furnishes  a  safe  guide  to  a  solution  of  the  ques- 
tion here.  The  contract  plainly  shows  that  the  land  was  to 
be  planted  to  a  specific  crop  and  none  other.  Both  parties 
understood  this  and  contracted  with  reference  to  that  under- 
standing. Plaintiff's  compensation  was  to  be  measured  by 
an  agreed  per  centum  of  this  specific  crop  and  not  other- 
wise. Given  land  suitable  for  growing  beans;  condition  of 
soil,  climate,  moisture,  etc.,  favorable  to  the  production  of  a 
profitable  crop,  and  nothing  supervening  to  prevent  such  re- 
sult except  the  failure  of  the  contracting  party  to  do  what^ 
his  contract  required  of  him,  it  seems  to  us,  we  have  a  clear 
case  where  the  loss  to  the  lessor  **is  such  as  might  naturally 
be  expected  to  follow  from  the  breach,"  and  that  he  would 
be  entitled  to  the  "profits  which  would  ordinarily  and 
naturally,  and  in  the  usual  course  of  things  have  been  de- 
rived from  performance,"  and  furnishes  an  instance  where 
"the  loss  flows  directly  and  naturally  from  the  breach  of  the 
contract  itself"  and  is  recoverable,  since  the  loss  is  "naturally 
incident  to  the  contract  and  may  be  fairly  supposed  to  have 
been  within  the  contemplation  of  the  parties  when  it  was 
made." 

In  Rice  v.  Whiimore,  74  Cal.  619,  [5  Am.  St.  Rep.  479,  16 
Pac.  501],  defendant  had  leased  certain  land  to  plaintiff  on 
which  the  latter  was  to  sow  grain,  paying  one-fourth  of  the 
grain  raised  as  rental.  Defendant  failed  to  give  plaintiff 
possession  of  the  land  and  plaintiff  recovered  the  value  of  a 
crop  that  might  have  been  raised  on  the  land  by  an  average 
farmer  during  the  term,  less  the  cost  of  raising  it.  In  the 
case  of  Allen  v.  Los  MoUnos  Water  Co,,  25  Cal.  App.  208, 
[143  Pac.  253],  defendant  was  under  contract  to  furnish 
plaintiff  water  for  irrigating  his  crop  of  potatoes.  Defend- 
ant failed  to  keep  its  contract  and  plaintiff  lost  his  crop. 
It  was  held  that  under  section  3300  of  the  Civil  Code,  the 
measure  of  damages  was  the  market  value  of  the  potatoes, 
at  the  selling  place,  which  would  have  been  produced  had 
defendant  kept  its  contract,  less  the  expense  of  growing  and 
marketing  the  crop.  Similarly  held  in  a  similar  case — 
Chambers  v.  Belniore  Land  &  Water  Co.,  33  Cal.  App.  78, 
fl64  Pac.  404],  applying  the  rule  as  stated  in  Teller  v.  Bay, 
^:^l  Cal.  209,  [12  Ann.  Cas.  779,  12  L.  R.  A.  (N.  S.)  267, 
PO  Pac.  942].  A  somewhat  nnnl-^'^oiiQ  o'^'io  is  Unit  Mfg.  Co. 
V.  TTharnion,  136  Cal.  232,    [GS  Pac.  TOSJ.     There  the  con- 
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tract  was  to  commence  harvesting  the  wheat  on  the  5th  of 
July,  whereas  the  plaintiff  did  not  begin  the  work  untU  the 
15th.  Plaintiff  sued  for  services  and  defendant  counter- 
claimed  that  by  reason  of  plaintiff's  delay  in  commencing  the 
work  the  wheat  was  shelled  out  and  lost  to  defendant.  Plain- 
tiff claimed  that  the  loss  was  too  remote  and  speculative  to  be 
considered  as  the  result  of  its  breach.  It  was  held  otherwise. 
Said  the  court:  ''This  loss  was  not  speculative  or  remote; 
and  although  it  was,  no  doubt,  somewhat  difficult  to  fix  the 
amount  of  the  loss  with  great  accuracy,  still  there  was  ample 
evidence  to  show  an  amount  of  damage  exceeding  that  found 
by  the  jury.  It  has  often  been  held  that  damages  may  be 
recovered  for  the  destruction  of  merely  immature  growing 
crops  although  there  was  no  absolute  certainty  that  they 
would  ever  mature;  for  'he  who  breaks  the  contract  cannot 
wholly  escape  on  account  of  the  difficulty  which  his  own 
wrong  has  produced  of  devising  a  perfect  measure  of  dam- 
ages.'"  Citing  Slwemaker  v.  Acker,  116  Cal.  239,  [48 
Pac.  62]. 

Error  is  alleged  in  refusing  to  allow  defendants  to  show 
in  the  cross-examination  of  plaintiff,  when  called  as  a  witness, 
that  plaintiff  was  a  subtenant  of  the  owner  of  the  land  and 
was  released  by  his  lessor  from  payment  of  rent.  The  rela- 
tion of  plaintiff  to  his  lessor  was  immaterial.  {Holt  Mfg. 
Co,  V.  Tliomion,  supra.) 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Chrim.  No.  T13.    First  Appellate  Diatrict.— January  28,  1918.1 

THE    PEOPLE,    Respondent,    v.    CHARLES    SMITH,  : 
Appellant. 

CuMiNAL  Law — Carbtino  Concealed  V7eapons  Without  License — 
Constitutionality  of  Act  of  1917. — Section  3  of  chapter  145  of 
the  Statutes  of  1917  (Stats.  1917,  p.  221),  providing  that  every  per- 
son who  carries  in  any  municipal  corporation  any  pistol  or  other 
firearm  concealed  upon  his  person  without  a  license,  shall  be  guilty 
of  a  misdemeanor,  and  of  a  felony  if  previously  convicted  of  any 
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felonj  or  of  anj  erime  made  punishable  by  the  act,  is  a  reasonable 
police  regulation. 

Id. — ^Heavikb  Penalty  fob  Previous  Opfendees — Act  not  Class  Legis- 
lation.— Such  act  is  not  objectionable  as  class  legislation,  from  the 
fact  that  it  provides  a  heavier  penal tj  for  ooe  who  has  been  previ- 
ously convicted  of  a  felony  than  for  one  who  has  suffered  no  prior 
eonviction,  since  it  operates  uniformly  upon  all  persons  in  the  same 
category  and  there  being  a  reasonable  basis  for  the  classification. 

Id. — Act  not  Ex  Post  Facto. — Such  act  is  not,  on  account  of  the  pro- 
vision prescribing  a  heavier  penalty  for  one  previously  convicted  of 
a  felony,  an  ex  post  facto  law. 

Id. — Carbtino  of  Weapons — Subject  fob  State  Regulation. — The  sub- 
ject of  carrying  weapons  is  a  proper  one  for  state  legislation,  and  is 
not  purely  a  municipal  aifair. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  M.  Eoyce,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  11.  Kiordan, 
Deputy  Attorney-General,  for  Respondent. 

LENNON,  P.  J.— The  defendant  was  charged  with  the 
violation  of  section  3  of  chapter  145  of  the  Statutes  of  1917. 
The  information  also  charged  him  with  a  prior  conviction  of 
grand  larceny.  Upon  his  arraignment  the  defendant  pleaded 
guilty  of  the  crime  charged,  and  admitted  the  prior  convic- 
tion. The  indeterminate  sentence  provided  by  law  was 
thereupon  imposed,  directing  that  the  defendant  be  taken 
and  confined  in  the  state  prison  at  San  Quentin  for  a  period 
not  to  exceed  five  years. 

This  is  an  appeal  from  the  judgment  in  which  the  only 
question  raised  is  as  to  the  constitutionality  of  the  section 
of  the  statute  under  which  defendant  was  charged  and 
convicted. 

That  section  reads:  "Every  person  who  carries  in  any  city, 
city  and  county,  town  or  municipal  corporation  of  this  state 
iany  pistol,  revolver,  or  other  firearm  concealed  upon  his  per- 
son, without  having  a  license  to  carry  siioh  firearm  as  horo- 
inafter  provided  in  section  six  of  this  not,  sh«n]l  bo  Griiilfy  of 
a  misdemeanor,  and  if  he  has   been  convicted  previously  of 
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any  felony,  or  of  any  crime  made  punishable  by  this  act,  he 
is  guilty  of  a  felony."     (Stats.  1917,  p.  221.) 

The  section  in  question  is  a  reasonable  police  regulation. 
(Ex  parte  Cheney,  90  Cal.  617,  [27  Pac.  436] ;  Ex  parte  Luen- 
ing,  3  Cal.  App.  76,  [84  Pac.  445].) 

While  the  statute  provides  a  heavier  penalty  for  one  who 
has  been  previously  convicted  of  a  felony  than  for  one  who 
has  suffered  no  prior  conviction,  nevertheless  it  operates 
uniformly  upon  all  persons  in  the  same  category,  and  there 
is  a  reasonable  basis  for  the  classification.  Therefore  it  is 
not  objectionable  as  class  legislation. 

Nor  does  the  provision  prescribing  a  heavier  penalty  for 
one  previously  convicted  of  a  felony  render  the  law  ex  post 
facto.  **A  law  is  not  objectionable  as  ex  post  facto  which, 
in  providing  for  the  punishment  of  future  offenses,  authorizes 
the  offender's  conduct  in  the  past  to  be  taken  into  the  ac- 
count and  the  punishment  to  be  graduated  accordingly." 
(Ex  parte  Gutierrez,  45  Cal.  429.) 

The  objection  that  the  subject  of  carrying  weapons  is 
purely  a  municipal  affair  is  not  well  taken.  The  prevention 
and  punishment  of  crime  is  always  a  proper  subject  for  state 
legislation. 

Judgment  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  28,  1918. 


[Ciy.  No.  2272.    First  AppeHate  District.— January  30,  1918.] 

JOHN  GORDON,  Respondent,  v.  CHARLES  R.  PERKINS 
et  al..  Appellants 

Nbw  Trial — Chance  Verdict — Finding  on  Conflictinq  Evtdencb — 
Appeau — Where,  on  a  motion  for  a  new  trial  on  the  ground  of  mis- 
conduct of  the  jury,  the  court  finds  upon  conflicting  evidence  that 
the  jury  did  not  deterniine  flie  amount  of  its  verdict  by  chance,  tho 
finding  will  not  be  disturbed  ou  ii|)p('al. 
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Injttbies  to  Rkal  PB0PEBT7 — DAMAGES. — In  EH  actioD  for  damages  for 
injuries  to  a  small  portion  of  a  quarter-section  of  land,  the  defend- 
ant cannot  complain  that  the  damage  was  measured  by  the  amount 
of  damage  to  the  portion  destroyed  and  not  the  depreciation  of  the 
entire  tract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  A.  Pettis,  Preston  &  Preston,  and  M.  H.  Iversen,  for 
Appellants. 

Robert  Duncan,  for  Respondent. 

KERRIQAN,  J. — This  is  an  appeal  from  a  judgment 
against  defendants  in  an  action  wherein  plaintiff  sought  to 
recover  damages  for  injuries  to  certain  real  property  com- 
mitted by  the  defendants. 

Such  of  the  facts  as  are  necessary  to  an  understanding  of 
the  points  herein  discussed  will  be  stated  in  the  course  of 
the  opinion. 

In  his  brief  the  plaintiff  makes  a  preliminary  motion  to 
dismiss  the  appeal  upon  the  ground  that  the  notice  to  the 
clerk  to  prepare  the  transcript  on  appeal  was  not  given  within 
the  time  specified  in  section  953a  of  the  Code  of  Civil  Proce- 
dure after  notice  of  the  entry  of  judgment.  As  to  that  mo- 
tion the  conclusion  we  have  reached  on  the  merits  of  the 
appeal  renders  unnecessary  a  consideration  of  that  question. 

The  first  point  presented  for  a  reversal  of  the  judgment 
is  that  the  trial  court  erred  in  denying  the  motion  for  a  new 
trial  made  on  the  ground  of  the  misconduct  of  the  jury,  the 
defendants  claiming  that  the  jury  determined  the  amount  of 
its  verdict  by  a  resort  to  chance. 

According  to  the  affidavits  filed  by  the  defendants  on  said 
motion,  the  verdict  of  the  jury  was  reached  by  each  juror 
specifying  a  sum  to  which  he  believed  the  plaintiff  entitled 
(a  maximum  of  one  thousand  dollars  having  first  been  agreed 
upon),  dividing  the  aggregate  of  the  figures  thus  obtained  by 
12,  and  adopting  the  quotient  as  the  amount  of  the  verdict. 
Assuming  that  a  verdict  reached  in  this  manner  is  one  found 
by  chance,  and  will  be  set  aside  (Dixon  v.  Pluns,  98  Cal.  384, 
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[35  Am.  St.  Rep.  180,  20  L.  R.  A.  698,  33  Pac.  268] ;  People 
V.  Richards,  1  Cal.  App.  566,  [82  Pac.  691]),  still  in  the 
present  case,  according  to  the  affidavits  filed  by  the  plaintiff 
on  the  motion,  it  appears  that  after  the  amount  of  the  pro- 
posed verdict  was  ascertained  in  the  manner  stated,  the  jurors 
deliberated  and  consulted  among  themselves,  and  as  a  result 
of  such  subsequent  deliberation  decided,  independent  of  the 
agreement  that  had  been  made  concerning  the  manner  of 
reaching  the  verdict,  that  the  sum  so  ascertained  represented 
in  their  opinion  the  amount  of  damages  to  which  the  plain- 
tiff was  in  fact  entitled.  The  record  therefore  presents  a  con- 
flict of  evidence  on  the  question  of  whether  the  verdict  was 
determined  by  a  resort  to  chance ;  and  the  court  having  found 
on  such  conflict  in  favor  of  the  plaintiff,  the  action  of  the 
court  will  not  be  disturbed  on  appeal  {Dixon  v.  Pluns,  101 
Cal.  511,  [35  Pac.  1030] ;  McDonnell  v.  Pescadero  Stage  Co., 
120  Cal.  479,  [52  Pac.  725].) 

Passing  to  the  next  point  made  by  the  defendants,  the 
plaintiff  in  this  action  claims  damages  for  injury  to  a  small 
portion  of  a  quarter-section  of  land  belonging  to  him  caused 
by  the  defendants.  It  appears  that  the  defendants,  acting 
for  the  state  fish  and  game  commission,  went  upon  the  land 
of  the  plaintiff  and  removed  a  dam  which  obstructed  the  free 
movement  of  migratory  fish  up  and  down  a  stream  flowing 
through  said  land.  At  the  trial  plaintiff,  over  the  objection 
of  the  defendants,  introduced  evidence  tending  to  show  the 
amount  of  damage  to  the  portion  of  the  land  permanently 
injured.  Defendants  here  argue,  as  they  did  in  the  trial 
court,  that  the  true  measure  of  damages  in  a  case  like  this 
is  the  amount  of  the  damage  to  the  whole  tract.  Doubtless 
in  a  case  where  it  is  shown  that  the  injury  to  a  portion  of 
the  property  has  depreciated  the  market  value  of  the  entire 
tract,  the  correct  measure  of  damages  is  that  stated  by  the 
defendants;  but  in  the  present  case  no  such  question  is  pre- 
sented, the  plaintiff  claiming  damages  for  injury  merely  to 
the  portion  destroyed,  and  that,  we  think,  is  the  least  to  which 
he  is  entitled.  We  can  conceive  of  no  similar  case  where  the 
damage  to  the  whole  would  be  less  than  that  to  a  portion; 
and  if  this  be  true,  how  can  the  defendants  be  heard  ta 
eomplain  t 

What  we  have  said  in  discussing  the  last  point  disposes  of 
other  contentions  of  the  defendants  concerning  certain  of  the 
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instructionfi  to  the  jury.    The  instructions  as  a  whole  fairly 
state  the  law  applicable  to  the  facts  of  the  case* 
Judgment  affirmed. 

Lennon,  P.  J.,  and  Beaaly,  J.,  pro  tern.,  concurred. 


[Crim.  No.  411.    Third  Appellate  District. — January  81,  1918.] 

THE   PEOPLE,   Respondent,   v.    ALBERT   JACOBS, 
Appellant. 

Cbiminal  Law — ^Intamoub  Oumb  Against  Natubb — Beoobd  Fbee  fbou 
EsROB. — On  this  appeal  it  is  held  the  offense  of  the  infamous  crime 
against  nature  was  charged  in  the  information  with  legal  sufficiency, 
the  trial  fairly  conducted,  the  instructions  complete  and  accurate, 
and  the  testimony  as  to  guilt  overwhelming  and  conclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  E.  Davis,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J. — The  whole  record  in  this  case  has  been  ex- 
amined with  care  and  it  appears  that  no  error  whatever  was 
committed.  The  offense  of  the  infamous  crime  against  nature 
was  charged  in  the  information  with  legal  sufficiency;  the 
trial  was  fairly  conducted  in  every  way;  the  instructions  to 
the  jury  were  complete  and  accurate,  and  the  testimony  as 
to  guilt  was  overwhelming  and  conclusive,  there  being  two 
unimpeached  witnesses  to  the  overt  act  and  no  adverse  show- 
ing being  made  by  the  defendant. 

The  judgment  and  the  order  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concun^ed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1918. 
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[CXv.  No.  1779.    Third  AppeUate  District— January  31,  1918.1 

BENNIB  C.  BROWN,  Administratrix,  etc..  Appellant,  v. 
LEMON  COVE  DITCH  COMPANY  (a  Corporation), 
Respondent. 

Neoliqencb — Death  of  Caretaker  of  Flumb — Defectivb  Walk-way — 
Duty  to  Repair. — A  ditch  company  cannot  be  held  liable  for  the 
death  of  the  caretaker  of  its  flume  in  falling  therefrom  while 
attempting  to  walk  along  the  same,  where  the  deceased  had  charge 
of  the  flume  and  it  was  a  part  of  hia  duty  to  keep  it  in  repair, 
he  having  authority  to  obtain  necessary  tools  and  materials. 

lb. — Attempt  to  Walk  Alono  Plumb — Contributory  Negugbnce. — 
A  caretaker  of  a  flume  for  a  ditch  company  in  attempting  to  walk 
along  the  flume,  which  was  thirty  inches  wide,  seventeen  or  eighteen 
inches  deep,  with  cross-pieces  or  taps  across  it  about  three  feet  apart 
made  out  of  boarda  two  inches  thick  by  four  inches  wide,  and  eleven 
feet  above  the  ground,  and  which  had  no  board  extending  along  its 
length  and  over  the  cross-pieces,  was  guilty  of  negligence  prevent- 
ing recovery  of  damages  for  his  death. 

Id. — Presence  of  Board  on  Top  of  Plumb — Evidence — Opinion  of 
Witness. — Tn  an  action  against  a  ditch  company  for  the  death  of 
the  caretaker  of  its  flume,  where  the  theory  upon  which  the  case 
was  tried  required  of  the  jury  to  find  as  a  material  fact  whether  a 
board  was  on  top  of  the  flume  just  prior  to  the  accident,  to  permit 
a  witness  to  state  that  it  looked  to  him  that  it  was  so  situated  was 
equivalent  to  a  ruling  that  he  might  declare  that  it  appeared  to  him 
that  the  ditch  company  was  not  negligent,  and  such  opinion  of  the 
witness  was  inadmissible. 

Id. — Condition  of  Plumb  at  Other  Points — Evidence  Properly  Ex- 
cluded.— In  an  action  against  a  ditch  company  for  the  death  of  the 
caretaker  of  its  flume,  testimony  as  to  the  condition  of  the  flume  at 
other  points  than  the  one  where  the  deceased  fell,  was  properly 
excluded  as  immaterial,  it  being  apparent  that  the  absence  of 
boards  at  other  points  did  not  contribute  to  the  fall  and  death  of 
deceased. 

Id.— Trial-— View  of  Premises — ^Discretion.— In  an  action  for  dam- 
ages for  death,  the  request  to  have  the  jury  visit  the  scene  of  the 
accident  is  committed  to  the  discretion  of  the  court. 

Id. — COMPARATIVE  Negligence — Effect  op  Workmen's  Compensation 
Act. — Under  the  Workmen's  Compensation  Act  of  1913,  which  re- 
pealed the  Boseberry  Act  of  1911,  and  which  dues  not  recognize  the 
doctrine  of  comparative  negligence,  in  order  to  recover  from  an 
employer  for  death  or  injuries  it  is  «-ss(Miti:)l  that  ^ro-?i>  nogligonce 
be  shown  and  willful  disregard  of  the  life,  limb,  or  bodily  safety 
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of  the  employee,  and  the  action  will  be  defeated  where  it  is  ehown 
that  the  accident  was  due  to  the  contributory  negligence  of  the 
deceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    J.  A.  Allen,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  ooort 

J.  C.  Thomas,  and  Edwards  &  Smith,  for  Appellant 

Pamsworth  ft  McClure,  for  Respondent. 

BURNETT,  J.— The  action  was  for  damages  for  the  death 
of  one  Marcellus  Brown,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  The  trial  was  by  a  jury,  the 
verdict  was  in  favor  of  said  defendant,  and  from  the  judg- 
ment entered  thereon  the  appeal  has  been  taken. 

The  particular  ground  of  complaint  is  declared  in  the  fol- 
lowing allegations:  "That  the  defendant  is  now,  and  was  at 
all  times  herein  mentioned,  the  owner  and  in  possession  of 
certain  flume  conduit,  or  structure  built  of  wood,  used,  owned, 
land  operated  by  the  said  defendant  for  irrigating  purposes. 
■  **That  on  or  about  the  4th  of  March,  1914,  the  deceased 
Marcellus  Brown,  while  regularly  employed  by  the  aforesaid 
defendant,  and  while  caring  for  and  attending  the  aforesaid 
flume  of  the  defendant  pursuant  to  the  performance  of  his 
duties  while  in  the  actual  employ  of  the  said  defendant,  came 
to  his  death  on  the  day  last  aforesaid,  by  falling  from  the 
said  flume  or  conduit,  the  said  fall  being  the  proximate  cause 
of  the  death  of  the  said  deceased. 

'^That  the  fall  was  sustained  through  and  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  make,  build,  pre- 
pare or  provide  a  proper  walk,  footpath  or  passage  over  and 
upon  said  flume  for  the  use  of  the  said  deceased,  and  by  re- 
quiring the  said  deceased  to,  and  the  said  deceased  did  in- 
spect, repair,  pass  over  and  traverse  the  said  flume  without 
any  walk  or  passageway  safe  and  suitable  upon  which  the 
deceased  might  or  could  walk  or  travel  during  the  perform- 
ance of  his  duties  as  aforesaid. 

"That  the  said  deceased  .  .  .  had  prior  to  the  said  acci- 
dent .  .  .  called  the  attention  of  the  said  defendant  to  the 
defective  and  dangerous  walk-way,  to  wit,  two  weeks  before 
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&aid  accident  causing  his  death,  and  the  said  defendant  then 
and  there,  upon  its  attention  having  been  called  thereto,  and 
the  deceased  having  pointed  out  the  dangers  thereto  attached 
to  the  said  defendant,  and  the  said  defendant  promised  to 
make  and  prepare  a  proper  walk-way  over  and  upon  the  said 
flume,  and  the  deceased  relying  upon  the  said  promises  of 
the  said  defendant  continued  to,  as  aforesaid,  perform  the 
duties  as  a  servant  of  the  said  defendant;  that  the  said  de- 
fendant though  promising  to,  as  aforesaid,  utterly  failed  to 
make,  erect,  contrive,  or  place  upon  the  said  flume  a  proper 
walk- way  by  which  deceased  could  pass  over." 

Plaintiff  seema  to  have  regarded  the  case  as  governed  by 
the  general  law  of  negligence  and  it  was  tried  upon  that 
theory.  In  accordance  with  this  view  the  verdict  of  the  jury 
is  amply  justified  upon  several  grounds.  In  the  first  place, 
there  is  substantial  evidence  to  support  the  theory  that  the 
"walk- way"  at  the  point  where  the  accident  occurred  was 
in  a  proper  and  safe  condition.  The  testimony  to  that  effect 
is  quoted  in  the  brief  of  respondent,  but  we  can  see  no  good 
in  reproducing  it.  Granting  that  plaintiff  introduced  some 
evidence  to  show  that  said  ** walk- way"  at  said  point  was  de- 
fective and  dangerous,  the  most  that  we  can  say  in  his  favor 
is  that  the  evidence  as  to  defendant's  negligence  was  sub- 
stantially conflicting.  Again,  the  showing  is  strong  to  the 
point  that  the  deceased  had  charge  of  said  flume,  that  it  was 
a  part  of  his  duty  to  keep  it  in  repair,  that  he  was  authorized 
to  obtain  whatever  tools  or  material  might  be  required  for 
that  purpose,  and  that  he  actually  did  perform  such  work. 
The  jury  could  properly  accept  this  as  the  real  situation  and, 
doing  so,  it  would  be  their  duty  to  find  that  if  any  defect 
existed  it  was  entirely  the  fault  of  the  deceased  and  not  im- 
putable at  all  to  respondent.  The  principle  of  law  applicable 
to  such  condition  is  stated  and  discussed  in  Duffy  v.  Hobbs, 
Walls  &  Co,,  166  Cal.  210,  [L.  R.  A.  1916F,  806,  135  Pac. 
1093],  and  Peterson  v.  Beck,  27  Cal.  App.  571,  [150  Pac.  788]. 

Furthermore,  upon  the  theory  which  is  earnestly  contended 
for  by  appellant  tliat  at  the  point  where  deceased  fell  from 
the  flume  there  was  no  board  extending  along  the  length  of 
the  flume  and  over  the  cross-pieces,  it  probably  should  be  held 
that  he  was  chargeable  with  such  carelessness  and  with  such 
recklessness  in  regard  to  his  own  safety  as  would  prevent  a 
recovery  under  the  doctrine  of  contributory  negligence,  there 
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being  no  claim  by  appellant  that  luch  defense  may  not  be 
made,  as  alleged  in  the  answer.  To  see  how  unmistakable 
appears  the  great  carelessness  of  the  deceased,  if  we  accept 
said  theory,  we  may  recall  these  facts :  The  flume  was  thirty 
inches  wide  and  seventeen  or  eighteen  inches  deep  with  cross- 
pieces  or  taps  across  it  about  three  feet  apart  made  out  of 
boards  two  inches  thick  by  four  inches  wide,  and  at  the  place 
where  deceased  fell  the  flume  was  about  eleven  feet  from  the 
ground.  According  to  the  testimony  for  appellant  the  de* 
ceased  knew  that  the  way  was  unsafe  and  he  had  complained 
of  it.  Nevertheless,  he  deliberately  attempts  to  make  the 
dangerous  passage  with  the  situation  aggravated  by  the  cir- 
cumstance of  his  age  and  of  his  excessive  weight.  That  his 
adventure  under  such  circumstances  manifested  in  no  slight 
degree  the  want  of  ordinary  care  can  hardly  be  disputed. 
His  conduct  would  seem  to  constitute  a  greater  departure 
from  the  course  of  common  prudence  exacted  of  every  indi- 
vidual than  that  exposed  and  discussed  in  Brett  v.  8.  B. 
Frank  dh  Co.,  162  Cal.  735,  [124  Pac.  437]. 

Treating  this  action,  therefore,  as  subject  to  the  general 
law  of  negligence,  it  is  extremely  doubtful  whether  a  verdict 
I  for  the  plaintiff  would  be  supported.  However,  we  may 
waive  the  question  whether  the  verdict,  regardless  of  any 
errors  that  may  have  been  committed,  could  legally  have  been 
rendered  for  the  plaintiff,  and  proceed  to  pay  some  attention 
to  the  specifications  of  the  alleged  mistakes  of  the  trial  court. 

The  witness,  Z.  L.  Brown,  was  asked  this  question:  ''But 
at  the  place  where  he  fell,  you  do  not  know  whether  there 
was  a  board  or  not  T "  He  answered :  *  *  I  do  not  know  whether 
he  knocked  this  one  off  on  his  fall,  that  it  tilted  with  him, 
or  it  had  been  off  before;  but  from  appearances  to  me,  it 
looked  like  that  he  had  partly  slipped  on  and  had  stepped 
on  the  end  and  it  had  tilted  with  him  and  pitched  off  with 
him."  Then  followed:  *'Q.  You  do  not  know  anything  about 
that,  you  are  just  guessing  at  itT  The  Court:  The  witness 
has  answered.  Mr.  Thomas:  I  move  that  that  part  of  the 
answer  be  stricken  out,  as  not  responsive  to  the  question." 
The  motion  was  denied.  It  is  no  doubt  true,  as  stated  in 
Healy  v.  Visclia  etc.  B.  B.  Co.,  101  Cal.  585,  [36  Pac.  125], 
that  **the  border  line  between  fact  and  opinion  is  often  very 
indistinct,  and  the  statement  of  a  fact  is  frequently  only  an 
opinion  of  the  witness,"  but  the  theory  upon  which  the  case 
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was  tried  required  of  the  jury  to  find  as  a  material  fact  in 
the  case  whether  said  board  was  on  top  of  the  flume  just  prior 
to  the  accident,  and  to  permit  the  witness  to  state  his  opinion 
that  it  was  so  situated  was  equivalent  to  a  ruling  that  he 
might  declare  that  it  appeared  to  him  that  defendant  was 
not  negligent  in  the  respect  claimed  by  the  plaintiff.  It  ap- 
pears to  us,  without  citing  the  authorities,  that  the  opinion 
of  the  witness  was  not  admissible  and  that  portion  of  his  an- 
swer might  very  properly  have  been  stricken  out.  However, 
the  motion  was  made  simply  upon  the  ground  that  it  was  not 
responsive  to  the  question  and  appellant  did  not  specify  the 
particular  portion  that  he  desired  eliminated.  Hence,  the 
ruling  was  technically  justifiable. 

The  second  complaint  as  to  the  rulings  of  the  court  involves 
the  denial  of  a  motion  to  strike  out  an  answer  somewhat  of 
the  nature  of  an  opinion,  but  it  was  responsive  to  the  ques- 
tion to  which  no  objection  was  made.  The  objection  was, 
therefore,  too  late. 

On  cross-examination  of  Z.  L.  Brown  he  was  asked  what 
the  walk-boards  were  used  for,  and  after  answering  the  ques- 
tion he  volunteered  a  statement  as  to  a  conversation  which 
he  had  with  his  brother,  the  deceased.  No  objection  was 
made  to  it,  but  on  redirect  examination  appellant  attempted 
unsuccessfully  in  face  of  an  objection  to  have  the  witness 
state  definitely  when  this  conversation  took  place.  The  mat- 
ter was  purely  hearsay  and  not  relating  to  the  subject  in- 
volved in  the  question  of  respondent,  and  the  fact  that  no 
motion  was  made  to  have  the  answer  stricken  out  did  not 
warrant  any  further  effort  to  elucidate  the  incompetent  testi- 
mony. Besides,  the  witness  had  stated  when  the  conversation 
occurred  and  its  repetition  would  have  accomplished  no  good. 

The  plaintiff  was  asked  about  a  conversation  between  the 
deceased  and  J.  E.  Pogue,  superintendent  of  respondent,  the 
purpose  being  to  show  a  promise  to  furnish  running-boards 
and,  an  objection  being  made,  after  some  discussion  between 
counsel,  the  court  said:  ''It  would  not  be  competent  until 
you  prove  that  there  were  no  running-boards  at  the  point 
where  he  fell."  Complaint  is  made  of  this  remark  as  an  in- 
vasion of  the  province  of  the  jury  in  that  it  amounted  to  a 
declaration  by  the  court  that  no  such  proof  had  been  offered, 
whereas  it  is  contended  that  a  witness  had  already  testified 
to  that  effect.    No  doubt  the  expression  was  somewhat  un- 
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fortunate,  but  we  think  from  the  context  and  the  language 
uged  that  the  court  had  in  view  only  the  order  of  proof  and 
that  it  was  so  understood  by  the  jury.  If  appellant  believed 
that  the  suggestion  of  the  court  might  be  interpreted  by  the 
jury  as  an  expression  of  opinion  on  the  credibility  of  any 
witness  or  the  weight  of  the  evidence  he  should  have  specifi- 
caUy  objected  in  order  that  the  court  might  obviate  any  such 
result.  Moreover,  we  find  in  the  instructions  a  clear  state- 
ment as  to  the  right  and  duty  of  the  jury  to  pass  upon  these 
considerations,  and  an  unmistakable  disclaimer  of  any  right 
or  disposition  by  the  judge  to  decide  or  to  express  any  opinion 
upon  any  question  of  fact.  Under  the  circumstance,  said 
remark  could  have  resulted  in  no  harm. 

It  is  contended  that  the  court  was  in  error  in  refusing  to 
allow  a  certain  witness  to  testify  as  to  the  condition  of  the 
flume  at  other  points  than  the  one  where  the  deceased  fell, 
it  being  declared  by  the  trial  judge:  **So  far  as  the  condi- 
tion of  the  flume  at  other  points  it  is  immaterial  in  this  case. 
No  matter  what  the  condition  was  at  other  points  that  would 
not  cause  the  accident."  Generally  speaking,  no  doubt,  there 
must  be  some  causal  connection  between  the  accident  and  the 
negligence  to  permit  evidence  of  the  latter,  and  since  it  is 
apparent  that  the  absence  of  boards  at  other  points  did  not 
contribute  to  the  fall  and  death  of  the  deceased,  it  would  seem 
that  the  ruling  was  correct.  But  assuming  that  such  evi- 
dence was  admissible  to  show  willful  and  wanton  negligence 
on  the  part  of  respondent,  it  is  sufficient  to  say  that  no  such 
issue  was  tendered  by  the  complaint.  Besides,  several  wit- 
nesses testified  without  objection  that  boards  were  missing  at 
other  points,  it  was  admitted  by  some  of  the  witnesses  for 
the  defendant,  and  there  was  no  evidence  to  the  contrary. 
The  ruling  then,  at  any  rate,  was  without  prejudice.  Indeed, 
the  defense  as  to  the  boards  was  that  they  were  properly  sup- 
plied at  the  place  of  the  accident  and  that  the  whole  matter 
was  under  the  control  and  direction  of  decedent.  There  are 
several  other  similar  rulings  of  which  complaint  is  made,  but 
they  do  not  require  special  notice. 

The  court  might  properly  have  allowed  the  witness  Pogue 
to  answer  the  question:  "Just  or  what  is  the  state  of  your 
feelings  towards  Rennie  Brown,  representative  of  the  estate 
of  this  manT"  However,  it  was  probably  not  apparent  to 
the  court  at  the  moment  that  the  purpose  of  appellant  was 
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to  show  that  the  witness  was  not  friendly  to  the  plaintiflE, 
and  appellant  should  have  stated  what  he  had  in  view  in  ask- 
ing the  question.  The  record  shows  simply  that  the  witness 
was  recalled  for  one  question,  that  it  was  propounded  and 
an  objection  made  upon  the  general  grounds  and  sustained 
by  the  court.  Besides,  the  ruling  is  not  argued,  it  simply 
being  noted  in  the  brief  of  appellant,  and  we  may  dismiss  it 
without  further  comment. 

We  cannot  say  that  there  was  error  in  the  refusal  of  the 
request  to  have  the  jury  visit  the  scene  of  the  accident 
Under  section  610  of  the  Code  of  Civil  Procedure  this  is  com- 
mitted to  the  discretion  of  the  court  and  we  find  no  abuse 
of  that  discretion.  Indeed,  the  practice  is  a  dangeroas  one, 
as  is  well  known  to  the  profession,  and  from  an  examination 
of  the  record  herein  we  are  satisfied  that  nothing  would  have 
been  gained  had  the  request  been  granted. 

As  to  the  instructions,  it  is  claimed  that  the  two,  No.  12 
and  No.  30,  are  contradictory  and  irreconcilable.  But  appel- 
lant is  entirely  at  fault  in  this  contention.  The  former  is 
based  upon  the  theory  that  it  was  the  duty  of  defendant  to 
keep  the  fiume  in  a  safe  condition,  and  the  latter  that  the 
decedent  was  charged  with  that  responsibility.  There  was 
evidence  to  support  either  theory  and  said  instructions  an- 
nounced the  principle  of  law  applicable  to  either  situation. 

We  can  see  no  error  in  the  following  instruction:  "If  a 
person's  own  want  of  ordinary  care  is  the  proximate  cause 
of  his  injury  or  death,  this  is  contributory  negligence  on  his 
part  and  no  damages  can  be  recovered  from  another  person 
for  such  injury  or  death,  even  though  the  negligence  of  such 
other  person  may  also  have  been  a  cause  of  the  injury  or 
death,  and  therefore  if  it  appears  from  the  evidence  in  this 
case  that  deceased,  Marcellus  Brown,  in  walking  along  said 
flume  negligently  and  carelessly  (from  lack  of  ordinary  care) 
made  a  misstep  and  fell,  which  fall  resulted  in  his  death,  and 
that  the  proximate  cause  of  his  death  was  due  to  want  of 
ordinary  care  on  his  part,  then  plaintiff  cannot  recover  in 
this  action,  and  your  verdict  must  be  for  the  defendant." 
The  contention  of  appellant  as  to  this  instruction  is  that  it 
ignores  the  doctrine  of  "comparative  negligence"  as  pro- 
vided in  what  is  known  as  the  Roseberry  Act  of  1911.  But 
that  law  was  repealed  by  the  Workmen's  Compensation  Act 
of  1913,  and  the  accident  herein  occurred  after  the  latter 
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statute  became  operative.  The  said  compensation  act  does 
not  recognize  the  doctrine  of  ** comparative  negligence."  In- 
deed, that  statute  provides  that  the  remedy  provided  therein 
shall  be  the  exclusive  remedy  for  the  securing  of  damages 
against  an  employer  for  the  death  of  or  injuries  to  the  em- 
ployee, except  **that  when  the  injury  was  caused  by  the  em- 
ployer's gross  negligence  or  willful  misconduct  and  such  act 
or  failure  to  act  causing  such  injury  was  the  personal  act  or 
failure  to  act  on  the  part  of  the  employer  himself,  or  if  the 
employer  be  a  partnership  on  the  part  of  one  of  the  partners, 
or  if  a  corporation,  on  the  part  of  an  elective  officer  or  offi- 
cers thereof,  and  such  act  or  failure  to  act  indicated  a  will- 
ful disregard  of  the  life,  limb,  or  bodily  safety  of  employees, 
any  such  injured  employee  may,  at  his  option,  either  claim 
compensation  under  tiiis  act  or  maintain  an  action  at  law  for 
damages."  The  plaintiff  chose  the  latter  alternative  and  it 
IB  therefore  plain  that  in  order  to  prevail  he  must  have 
shown  ''gross  negligence"  and  "willful  disregard  of  the  life, 
limb,  or  bodily  safety  of  the  employee"  on  the  part  of  an 
elective  officer  of  the  corporation,  and  we  think  it  equally 
plain  that  his  action  would  be  defeated  by  the  fact  that  the 
accident  was  due  to  the  contributory  negligence  of  the  de- 
ceased. It  may  be  added  that  the  instruction  is  not  in  con- 
flict with  the  doctrine  of  comparative  negligence,  since  it 
contemplates  a  condition  wherein  there  could  be  no  slight 
negligence  on  the  part  of  the  deceased. 

The  only  objection  made  to  instruction  No.  32  is  that  there 
is  no  evidence  in  the  record  that  there  were  boards  or  a  board 
on  top  of  the  flume  at  the  particular  place  where  Mr.  Brown 
fell.  Appellant  is  mistaken  in  that  contention.  It  is  true 
no  one  could  swear  positively  that  such  was  the  case,  but  it 
is  a  fair  inference  from  the  testimony  of  certain  witnesses 
that  the  flume  was  so  supplied  at  that  point,  and  it  could  not 
be  said  that  there  was  no  support  for  the  hypothesis  suggested 
by  said  instruction. 

Appellant  complains  of  the  action  of  the  court  in  refusing 
certain  instructions  prepared  by  him.  The  first  of  these  was 
properly  rejected  because  it  instructed  the  jury  to  find  for 
the  plaintiff  if  they  believed  the  fiume  was  not  properly  sup- 
plied with  running-boards  by  the  superintendent  of  respond- 
ent   It  would  have  nullified  the  instruction  and  evidence  as 
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to  contributory  negligence  and  the  asserted  condition  that 
the  deceased  had  complete  charge  of  the  flume. 

The  instruction  directing  the  jury  that  they  could  not  as- 
sume that  it  was  the  duty  of  the  deceased  to  provide  the  run- 
way simply  because  he  was  the  foreman  might  well  have  been 
given,  but  it  was  sufficiently  covered  by  other  instructions, 
particularly  the  one  defining  the  duty  of  the  ''foreman"  and 
aJso  of  the  "superintendent.'* 

The  instruction  proposed  reciting  the  duty  of  the  employer 
was  properly  refused  because  requiring  a  verdict  for  the 
plaintiff  regardless  of  the  contributory  negligence  of  dece- 
dent. As  far  as  the  instruction  embodied  a  correct  principle 
of  law  it  was  covered  by  the  charge  given  by  the  court. 

There  was  no  error  in  refusing  this  instruction:  "You  are 
instructed  that  an  officer  of  a  corporation  has  no  authority 
to  delegate  special  powers  conferred  upon  him  which  involves 
the  exercise  of  judgment  or  discretion,  unless  he  is  expressly 
authorized  to  do  so,  and  the  burden  of  showing  such  authority 
is  upon  the  party  alleging  such  delegation."  The  said  prin- 
ciple, although  unobjectionable  in  some  cases,  has  no  applica- 
tion here.  The  deceased,  if  he  agreed  to  perform  said  duty, 
would  be  estopped  from  urging  his  want  of  authority  as  an 
excuse  for  his  failure  to  attempt  at  least  to  comply  with  his 
agreement  and  his  administrator  would  be  in  no  better  posi- 
tion. Besides,  if  the  superintendent  had  no  power  to  dele- 
gate such  authority  the  corporation  might  ratify  the  act, 
and  it  may  be  further  said  that  the  authority  in  controversy 
did  not  involve  judgment  and  discretion,  the  purchase  and 
placing  upon  a  flume  of  walking-boards  being  a  very  simple 
matter  and  not  requiring  any  special  skill. 

The  last  refusal  complained  of  does  not  involve  prejudicial 
error.  As  to  the  duty  of  the  superintendent,  it  is  covered  by 
the  instructions  given,  and,  like  some  other  instructions  pro- 
posed, it  ignored  the  doctrine  of  contributory  negligence,  and, 
besides,  it  directed  a  verdict  for  the  plaintiff  if  the  jury  be- 
lieved that  the  defendant  was  chargeable  with  the  want  of 
ordinary  care,  whereas,  as  we  have  seen,  it  was  necessary  to 
show  gross  negligence. 

Another  important  point  made  by  respondent  is  that  the 
complaint  fails  to  show  that  plaintiff  was  entitled  to  any 
relief  in  this  action.  The  position  is  taken  in  view  of  the 
peculiar  provision  of  the  Workmen's  Coinpenijation  Act  to 
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which  we  have  already  referred.  There  is  force  in  the  con- 
tention, but  we  need  not  consider  it,  as  we  are  satisfied 
that  for  the  reasons  already  stated  the  judgment  should  be 
afSrmed  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CSv.  No.  1755.    Third  Appellate  District.— January  31,  1918.] 

CITY  OP  NAPA  (a  Municipal  Corporation),  Appellant,  v. 
THOMAS  MAXWELL  et  al.,  Respondents. 

Appeal — Buling  on  Demubrer. — The  statute  does  not  confer  the  right 
of  appeal  from  a  judgment  or  order  sustaining  or  overruling  a  de- 
murrer to  a  complaint. 

Municipal  Corporations — Street  Improvement  Proceedings  in  City 
OF  Napa — Number  op  Commissioners — General  Law  not  Super- 
seded BY  Charter. — The  provision  of  section  68  of  the  charter  of 
the  city  of  Napa  providing  that  the  duties  of  commissionerg  under 
the  general  law  in  the  matter  of  opening,  widening,  straightening, 
or  dosing  streets  shall  be  performed  under  the  direction  of  the  coun- 
cilman in  charge  of  the  department  of  streets  and  public  improve- 
ment and  the  city  attorney,  was  not  intended  to  supersede  or  take 
the  place  of  section  6  of  the  Street  Opening  and  Widening  Act  of 
1889  (Stats.  1889,  p.  71),  which  provides  for  the  appointment  of 
three  commissioners  to  assess  benefits  and  damages. 

Id. — Condemnation  op  Land  pob  Street  Widening — Pleading — In- 
supficient  Complaint. — In  an  action  by  the  city  of  Napa  to  con- 
demn a  strip  of  land  to  widen  a  street  under  the  act  of  1889,  the 
complaint  fails  to  state  a  cause  of  action  where  it  is  alleged  that 
the  eity  council  had  appointed  the  councilman  in  charge  of  street 
improvement  and  the  city  attorney  as  commissioners  to  assess  dam- 
ages and  benefits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wallace  Rutherford,  for  Appellant. 

E.  S.  Bell,  for  Respondents. 
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HART,  J. — ^An  opinion,  prepared  by  Justice  Burnett,  was 
filed  in  this  action  on  November  20,  1917.  While  in  the 
original  opinion  the  merits  of  the  controversy  were  considered 
and  discussed,  the  appeal  was  dismissed  because  this  court 
had  no  jurisdiction  thereof. 

A  rehearing  was  granted  on  the  petition  of  the  appellant 
for  the  purpose  of  giving  further  consideration  to  the  posi- 
tion taken  by  this  court  that  the  attempt  by  the  plaintiff  to 
take  an  appeal  was  abortive,  and  also  to  consider  whether, 
as  the  plaintiff  contends  in  its  petition,  the  complaint  states 
a  cause  of  action  and  is,  therefore,  good  as  against  a  general 
demurrer,  no  special  grounds  of  demurrer  having  been  set 
up  against  said  pleading. 

In  disposing  of  the  appeal,  this  court,  in  its  former  opinion, 
said:  **We  have  considered  the  foregoing  on  the  merits,  but 
another  question  of  serious  moment  arises,  though  not  sug- 
gested by  counsel,  and  that  is,  whether  we  have  any  jurisdic- 
tion of  the  attempted  appeal.  The  notice  specifies  that  the 
appeal  is  taken  from  'that  certain  judgment  made  and  ren- 
dered on  November  15,  1916,  by  the  above-entitled  court 
in  the  above-entitled  action,  and  entered  on  November  15, 
1916,  sustaining  said  defendant's  demurrer  to  said  plaintiff's 
amended  complaint  without  leave  to  amend  and  from  the 
whole  of  said  judgment.  But  the  statute  does  not  confer 
the  right  of  appeal  from  a  judgment  or  order  sustaining  or 
overruling  a  demurrer  to  a  complaint,  and  it  has  been  so  de- 
clared several  times  by  the  appellate  courts  of  this  state. 
(Litch  V.  Eems,  8  Cal.  App.  747,  [97  Pac.  897] ;  Kinard  v. 
Jordan,  10  Cal.  App.  219,  [101  Pac.  696] ;  Hadsall  v.  Case, 
15  Cal.  App.  541,  [115  Pac.  330] ;  Hanke  v.  McLaughlin,  20 
Cal.  App.  204,  [128  Pac.  772] ;  Foster  v.  Bowles,  138  Cal.  449, 
[71  Pac.  495] ;  Wood,  Curtis  &  Co.  v.  Missouri  etc.  By.  Co., 
152  Cal.  344,  [62  Pac.  868].) 

**In  a  case  like  this  where  the  demurrer  is  sustained  with- 
out leave  to  amend,  the  proper  course  is  to  have  a  judgment 
entered  dismissing  the  action  and  then  the  appeal  is  taken 
from  this  final  judgment.  But  you  look  in  vain  through 
section  963  of  the  Code  of  Civil  Procedure  to  find  authority 
for  taking  an  appeal  from  an  order  or  judgment  sustaining 
a  demurrer  to  a  complaint.  The  dignity  of  such  an  order, 
it  may  be  said,  is  not  enhanced  by  calling  it  a  judgment." 
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Of  course,  there  can  be  no  question  of  the  correctness  of 
the  rule  as  it  is  above  set  forth.  And  upon  its  face  the  ap- 
peal seems  to  be  addressed  entirely  to  the  order  sustaining 
the  demurrer,  for,  as  seen,  it  specifically  refers  to  that  order 
as  a  judgment  and  further  says  that  the  appeal  is  ''from  the 
whole  of  said  judgment.'* 

There  is,  however,  a  judgment  against  the  plaintiff  for 
costs,  and  its  attorney  now  contends  that  the  appeal,  being 
"from  the  whole  of  said  judgment/'  must  be  considered  to 
be  from  the  judgment  for  costs.  At  the  oral  argument,  the 
attorney  for  the  defendants  conceded  that  the  language  of 
the  notice  of  appeal  was  broad  enough  to  include  an  appeal 
from  the  judgment  for  costs.  Of  course,  jurisdiction  can- 
not be  conferred  by  waiver  or  the  consent  of  the  parties,  still, 
in  this  case,  since  the  attorney  for  the  defendants  himself 
admits  that  an  appeal  from  the  judgment  for  costs  is  fairly 
within  the  scope  of  the  notice  of  appeal,  and  since  the  lan- 
guage of  said  notice  is  rather  ambiguous  in  that  respect,  we 
shall  take  a  liberal  view  of  the  language  of  the  notice  of 
appeal  and  consider  the  appeal  as  one  from  the  judgment  for 
costs,  and  so  review  the  merits. 

Discussing  the  merits  of  the  appeal,  Justice  Burnett,  in  the 
former  opinion,  stated  the  case  and  the  views  of  this  court 
as  follows: 

"This  is  an  action  commenced  by  the  city  of  Napa,  a  mu- 
nicipal corporation,  to  condemn  a  strip  of  land  to  widen  a 
street  under  the  act  of  the  legislature  of  1889,  known  as  the 
Street  Opening  and  Widening  Act.  (Stats.  1889,  p.  70.)  A 
demurrer  upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  interposed 
by  defendant  Maxwell  and  sustained  without  leave  to  amend. 
Prom  the  judgment  or  order  sustaining  the  demurrer  the 
plaintiff  appeals. 

"The  regular  steps  set  forth  in  the  act  of  1889  were  fol- 
lowed by  the  plaintiff  until  section  6  was  reached,  which  re- 
quires the  appointment  of  three  commissioners.  As  to  that 
requirement  the  city  charter  of  Napa  was  followed,  on  the 
assumption  that  the  charter  in  this  respect  superseded  the 
pcneral  law  and  provided  for  a  different  method  for  the  as- 
srssment  of  damages  and  benefits.  As  to  the  further  proce- 
dare  the  general  law  was  followed. 
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''Section  6  of  said  Street  Opening  and  Widening  Act  pro- 
vides: 'Having  acquired  jurisdiction  as  provided  in  the  pre- 
ceding section,  the  city  council  shall  order  said  work  to  be 
done,  and  unless  the  proposed  work  is  for  closing  up,  and  it 
appears  that  no  assessment  is  necessary,  shall  appoint  three 
commissioners  to  assess  benefits  and  damages,  and  have  gen- 
eral supervision  of  the  proposed  work  or  improvement  until 
the  completion  thereof  in  compliance  with  this  statute. '  The 
section  then  provides  that  the  compensation  of  the  commis- 
sioners shall  not  exceed  $200  a  month  and  requires  an  affi- 
davit and  bond  of  each  commissioner. 

"Section  68  of  the  Napa  charter  provides:  'The  duties  of 
commissioners  .  .  .  under  the  general  law  in  the  matter  of 
opening,  extending,  widening,  straightening  or  closing  streets 
.  .  .  shall  be  performed  under  the  direction  of  the  councilman 
in  charge  of  the  department  of  streets  and  public  improve- 
ment and  the  city  attorney,  neither  of  whom  shall  receive 
compensation  therefor.' 

**The  city  council  appointed  the  councilman  in  charge  of 
the  street  department  and  the  city  attorney  commissioners, 
and  each  put  up  a  bond  and  took  oath. 

"In  the  lower  court  respondents  urged  in  support  of  their 
demurrer  that  'there  was  nothing  in  the  city  charter,  sec- 
tion 68,  which  authorized  the  city  council  to  appoint  com- 
missioners; that  its  only  authority  to  appoint  commissioners 
was  derived  under  the  provisions  of  section  6  of  the  Street 
Opening  and  Widening  Act  of  1889;  that  having  appointed 
only  two  commissioners  instead  of  three  as  provided  for  by 
section  6  of  the  act  of  1889  it  was  without  jurisdiction  to  act 
upon  and  confirm  the  report  of  the  two  commissioners.'  The 
further  claim  was  made  that  the  two  officials  appointed,  espe- 
cially the  councilman,  were  disqualified  to  act,  and,  therefore, 
their  appointment  was  void. 

"Section  67  of  said  charter  provides:  'Except  as  otherwise 
in  this  charter  or  by  ordinance  of  the  city  provided,  thef 
general  laws  of  the  state  of  California,  or  which  may  here-' 
after  be  adopted  by  the  legislature  of  this  state,  relative  to 
.  .  .  laying  out,  opening,  extending,  widening,  straightening 
or  closing  up,  in  whole  or  in  part,  of  any  thereof;  the  con- 
demning and  acquiring  of  any  and  all  lands  necessary  and 
convenient  therefor;  .  .  .  the  levying?  and  colleotine:  of  as- 
sessments upon  property   for  doing  such  improvement,  or 
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work,  or  carrying  out  all  or  any  such  purposes  .  .  .  shall 
control  and  all  proceedings  shall  be  in  conformity  therewith.' 
"It  is  admitted  by  appellant  that  the  general  law  must 
apply  unless  said  section  68  of  the  Napa  charter  was  intended 
to  supersede  said  section  6  of  said  general  law  and  does  in 
suflScient  phraseology  provide  that  said  two  city  oflScers  shall 
perform  the  work  required  of  commissioners  in  'opening,  ex- 
tending, widening,  straightening  or  closing  streets.'  It  is 
apparent  that  the  words  of  said  section  68  were  not  aptly 
chosen  for  the  puri)ose  of  conveying  the  meaning  that  said 
officers  should  perform  the  duties  of  commissioners.  If  such 
had  been  the  intention  of  the  framers  of  the  charter  it  is 
somewhat  surprising  that  they  did  not  so  express  it  since  it 
could  have  been  done  with  such  facility  and  simplicity.  If 
the  charter  had  provided  that  *the  duties  of  commissioners 
.  .  .  shall  be  performed  by  the  councilman,'  etc.,  we  would 
find  just  what  might  be  expected  to  express  the  view  con- 
tended for  by  appellant,  and,  of  course,  there  would  be  no 
doubt  as  to  the  construction  of  the  clause.  It  was  provided, 
however,  that  these  duties  should  be  performed  under  the 
direction  of  these  officers.  The  phrase  presupposes  that  the 
actual  work  shall  be  done  by  someone  else  but  it  is  to  be  super- 
vised by  the  said  city  councilman  and  the  city  attorney. 
Webster's  definition  of  'supervision'  is:  *The  act  of  direct- 
ing or  of  aiming,  regulating,  guiding,  or  ordering ;  guidance ; 
management;  superintendence.'  If  the  expression  were  used 
in  reference  to  mere  manual  labor  there  would  manifestly  be 
no  doubt  as  to  its  significance.  If  it  were  provided  that  a 
certain  building  should  be  erected  or  a  public  improvement 
«hould  be  made  under  the  direction  of  these  officers  it  would 
not  for  a  moment  be  contended  that  they  sliould  perform  the 
actual  work  of  construction,  but  it  would  be  readily  admitted 
that  they  were  to  direct  and  supervise  the  manner  in  which 
the  work  should  be  done  by  others.  In  the  present  instance 
it  might  be  said  that  there  is  less  reason  probably  for  super- 
vising the  work  of  assessing  and  apportioning  the  benefits 
and  damages  occasioned  by  said  improvement,  and  it  may  be 
said  also  that  the  change  contended  for  by  appellant  may 
have  been  contemplated  in  order  to  save  expense,  but  the 
fact  remains  that  the  framers  of  the  charter  have  deliber- 
ately— at  least  we  must  assume  that  it  was  dono  rlolibcratrlv  - 
chosen  language  that  expresses  an  entirely  different  mean- 
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ing.  Some  reference  ifi  made  by  appellant  to  the  charters  of 
Oakland  and  Yallejo  as  indicative  of  a  general  purpose  in 
the  framing  and  enactment  of  these  freeholders'  charters  to 
provide  for  such  change.  But  it  is  manifest  that  those  char- 
ters come  nearer  to  an  expression  of  intention  to  vest  said 
power  in  the  commissioner  of  streets  and  city  attorney  than 
does  the  provision  before  us,  for  they  expressly  provide  that 
'no  commissioners  shall  be  appointed,  and  that  all  the  duties 
imposed  on  commissioners  .  .  .  shall  be  performed  under  the 
direction  of  the  commissioner  of  streets  and  city  attorney  of 
the  city/  While  such  expression  is  not  altogether  clear,  it 
does  at  least  appear  that  it  was  the  intention  to  have  no 
other  than  said  officers  act  as  commissioners. 

"Of  course,  the  rule  is  that  'proceedings  for  the  improve- 
ment of  streets  are  in  imntum  and  purely  statutory,  and 
afford  no  opportunity  for  invoking  any  of  the  principles  of 
equity  and  the  validity  of  an  assessment  therefor  depends 
upon  a  statutory  power,  and  the  party  seeking  the  right  to 
enforce  it  must  show  that  the  statutory  power  has  been 
strictly  followed.'  (Warren  v.  Chandos,  115  Cal.  382,  [47 
Pac.  132].) 

''As  to  the  disqualifications  of  these  officers  to  act  as  com- 
missioners we  do  not  agree  with  respondent.  We  think  the 
contention  in  that  respect  is  completely  answered  by  the  deci- 
sions in  the  case  of  United  Real  Estate  &  Trust  Co,  v.  Barnes, 
159  Cal.  242,  [113  Pac.  167],  to  which  we  refer  for  a  thorough 
consideration  of  the  question. 

"It  may  be,  therefore,  that  these  officers  could  constitute 
two  of  the  commissioners  to  be  appointed  under  the  general 
law,  but  as  to  that  we  express  no  opinion." 

It  is  now  argued  by  the  appellant  that  the  allegations  of 
the  complaint  relative  to  the  appointment  by  the  city  council 
of  commissioners  to  assess  damages,  etc.,  involve  evidentiary 
matter  and  are,  therefore,  unnecessary  to  the  statement  of  a 
cause  of  action  in  eminent  domain,  and  may  be  treated  as 
surplusage;  that,  so  viewing  those  allegations,  the  complaint 
states  a  cause  of  action  to  condemn  property  for  a  public  use, 
since  it  contains  a  statement  of  all  the  facts  required  to  be 
shown  in  such  an  action  by  section  1244  of  the  Code  of  Civil 
Procedure,  to  wit:  1.  The  name  of  the  owner  of  the  property; 
2.  The  right  of  plaintiff;  3.  A  description  of  the  land  pro- 
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posed  to  be  taken  and  the  statement  that  the  same  is  a  part 
of  a  larger  traet  described  therein. 

Upon  further  consideration  of  the  proposition,  we  are  con- 
yinced  that  the  conclusion  announced  in  our  former  opinion 
that  section  68  of  the  charter  of  the  plaintiff  was  not  intended 
to  supersede  or  take  the  place  of  the  provisions  of  section  6 
of  the  state  law  is  correct  The  language  of  section  68  of 
the  charter  appears  to  be  dear  as  to  the  idea  intended  to  be 
expressed  thereby  and  its  meaning  is  plainly  this:  That  the 
duties  of  commissioners  or  other  officials  authorized  to  be 
appointed  by  the  general  law  of  the  state  to  attend  to  the 
matter  of  opening,  extending,  widening,  straightening  or  clos- 
ing streets,  etc.,  shall  be  performed  by  the  commissioners  and 
other  officials  so  authorized  to  be  appointed  for  that  purpose 
under  the  direction  of  the  councilman  in  charge  of  the  de- 
partment of  streets  and  public  improvements  and  the  city 
attorney.  In  other  words,  section  6  of  the  statute  of  1889 
governs  in  the  matter  of  the  appointment  and  as  to  the  num- 
ber of  the  commissioners  who  are  to  assess  benefits  and  dam- 
ages in  the  case  of  the  widening,  extending  or  straightening 
of  streets,  etc.,  and  section  68  of  the  charter  merely  provides, 
and  was  obviously  intended  only  to  provide,  that  the  duties 
which  the  general  law  imposes  upon  such  commissioners  shall 
be  performed  by  such  commissioners  under  the  direction  of 
the  councilman  in  charge  of  the  department  of  streets,  etc., 
and  the  city  attorney. 

It  now  remains  to  be  seen  whether  the  complaint,  having 
alleged  that  the  councilman  in  charge  of  the  department  of 
streets  and  the  city  attorney  were  by  resolution  of  the  council 
appointed  commissioners  to  assess  the  benefits  and  damages, 
states  a  cause  of  action  for  the  condemnation  of  property  for 
street  widening  purposes;  or  (to  state  the  proposition  per- 
haps more  accurately),  has  the  plaintiff  pleaded  itself  out  of 
court  by  alleging  in  its  complaint  the  fact  that  the  said  coun- 
cilman and  Uie  city  attorney  were  by  the  council  appointed 
commissioners  to  perform  the  duties  imposed  upon  the  com- 
missioners authorized  and  required  to  be  appointed  for  the 
purpose  of  assessing  benefits  and  damages  by  section  6  of  the 
Street  Widening  Act  of  1889  T 

The  question  thus  propounded  m«ay  best  be  answered  by  a 
brief  survey  of  the  provisions  of  some  of  the  sections  of  said 
act. 
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We  have  already  seen  that  seetion  6  of  said  act  provides 
for  the  appointment  of  three  commissioners  for  the  purpose 
stated  and  in  general  language  prescribes  their  duties.  The 
succeeding  sections,  so  far  as  they  relate  to  the  duties  and 
powers  of  the  commissioners,  provide:  That  the  commis- 
sioners shall  view  the  lands  described  in  the  resolution  of 
intention  and,  if  necessary,  take  the  testimony  of  witnesses, 
and  thereupon  proceed  to  determine  the  value  of  the  land 
and  damage  to  improvements  and  property  affected;  that, 
thereafter,  having  made  their  assessment  of  benefits  and  dam- 
ages, the  commissioners  shall  make  and  file  with  the  city  coun- 
cil a  report  thereof,  and  accompany  their  report  with  a  plat 
of  the  assessment  district,  showing  the  land  taken  or  to  be 
taken  for  the  work  or  improvement,  and  the  lands  assessed, 
etc. ;  that  a  copy  of  said  report  and  plat,  after  such  report 
and  plat  have  been  approved  by  the  council,  shall  be  filed  by 
the  city  clerk  in  the  office  of  the  county  recorder  of  the 
county;  that  the  said  report  shall  specify  each  lot,  subdi- 
vision, or  piece  of  property  taken  or  injured  by  the  widen- 
ing or  other  improvement  of  the  street,  or  assessed  therefor, 
together  with  the  name  of  the  owner  or  claimants  thereof  or 
other  persons  interested  as  lessees  or  encumbrancers,  etc.; 
that,  upon  the  filing  of  said  report  and  plat  in  the  clerk's 
ofiQce  of  the  city  council,  the  clerk  shall  give  notice  of  such 
filing  by  publication  for  at  least  ten  days  in  one  or  more  daily 
newspapers  published  and  circulated  in  said  city;  that  said 
notice  shall  require  all  persons  interested  to  show  cause,  if 
any,  why  such  report  should  not  be  confirmed,  before  the  city 
council,  on  or  before  a  day  fixed  by  the  clerk,  and  stated  in 
said  notice,  etc.;  that  all  objections  shall  be  in  writing  and 
filed  with  the  clerk,  who  shall  lay  the  same  before  the  council, 
which  shall  fix  a  day  for  hearing  the  same ;  that  said  report, 
having  finally  been  confirmed,  a  certified  copy  thereof,  and 
of  the  assessment  and  plat,  shall  by  the  clerk  be  forwarded 
to  the  superintendent  of  streets.  Other  provisions  relative 
to  the  duties  of  the  superintendent  of  streets  after  receiving 
the  report,  assessment,  and  plat,  follow,  but  it  is  not  impor- 
tant that  they  should  be  referred  to  here;  and  then  comes 
section  18  of  the  act  which,  among  other  things,  provides: 
"If  any  owner  of  land  to  be  taken  neglects  or  refuses  to 
accept  the  warrant  drawn  in  his  favor  as  aforesaid,  or  ob- 
jects to  the  report  as  to  the  necessity  of  taking  his  land,  the 


Digitized  by  VjOOQIC 


Jan.  1918.]  City  of  Napa  v.  Maxwell.  Ill 

commissioners^  with  the  approval  of  the  city  council,  may 
cause  proceedings  to  be  taken  for  the  condemnation  thereof, 
as  provided  by  law  under  the  right  of  eminent  domain.  The 
complaint  may  aver  that  it  is  necessary  for  the  city  to  take 
or  damage  and  condemn  the  said  lands,  or  an  easement 
therein,  as  the  case  may  be,  without  setting  forth  the  pro- 
ceedings herein  provided  for,  and  the  resolution  and  ordi- 
nance ordering  said  work  to  be  done  shall  be  conclusive 
evidence  of  such  necessity." 

Where,  in  the  exercise  of  the  taxing  power  or  the  right  of 
eminent  domain,  the  state  imposes  a  tax  upon  the  property 
of  a  citizen  or  authorizes  it  to  be  taken  for  a  public  use,  the 
legislature  always  takes  the  pains  to  point  out  with  precision 
the  mode  and  manner  of  exercising  such  power  or  right,  and 
so  important  is  the  power  thus  to  trench  upon  and  even 
divest  private  rights  to  the  owners  of  private  property  that 
the  courts,  in  their  adjudications  in  such  cases,  have  always 
strictly  applied  the  rule,  above  stated,  that  proceedings  in 
street  improvement,  being  in  invituum,  therefore  the  statu- 
tory requirements  as  to  the  essential  steps  to  be  taken  in 
such  proceedings  must  be  observed  with  substantial  strict- 
ness. The  owner  of  property  proposed  to  be  taken  for  a  spe- 
cific purpose,  or  to  be  taken  or  damaged  for  a  public  use,  is 
entitled  to  have  the  proceedings  leading  to  that  end  carried 
out  in  all  vital  or  material  respects  precisely  as  they  have 
by  the  legislature  been  pre9cri])ed  or  established. 

In  clothing  municipal  corporations  with  the  power  to  widen 
or  extend  or  straighten  streets,  the  legislature  has  been  care- 
ful to  provide  in  detail  how  that  character  of  improvement 
may  be  done  so  as  to  protect  the  property  owner,  whose  prop- 
erty is  to  be  affected  by  the  improvement,  against  unjust 
deprivation  of  private  rights  or  the  taking  or  taxing  of  his 
property  without  a  public  necessity  therefor,  or  the  taking 
or  damaging  of  more  of  his  property  than  the  requirements 
of  the  proposed  improvement  demand. 

The  ascertainment  of  benefits  accruing,  or  the  damage  re- 
sulting to  property  affected  by  the  proposed  improvement  by 
three  commissioners  appointed  for  that  purpose,  is  a  substan- 
tial and  an  essential  step  to  be  taken  before  proceedings  in 
condemnation  can  be  instituted  or  maintained  against  an 
owner  of  property  which  may  be  taken  or  damaged  for  the 
purposes  of  the  improvement.    The  property  owner  is  en- 
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titled  to  the  judgment  of  all  three  of  the  commissioners  so 
appointed  as  to  the  value  of  his  property  to  be  taken  or  the 
damage  which  will  result  thereto  by  reason  of  the  improve- 
ment. It  will  not  do  to  say  that  because,  perhaps  two  of  the 
commissioners,  being  a  majority,  may  agree  upon  and  make 
a  report,  the  appointment  of  two  would  satisfy  the  require- 
ment of  the  statute  as  to  the  number  to  be  appointed  and 
to  discharge  the  duties  imposed  upon  them.  There  are  sub- 
stantial reasons  against  such  an  argument.  The  first  is  that 
the  statute  expressly  provides  that  the  number  of  commis- 
sioners shall  be  three.  If,  in  the  face  of  this  provision,  the 
council  may  appoint  two,  why  could  it  not  with  equal  reason 
determine  that  the  appointment  of  one  commissioner  would 
be  sufficient  and  so  devolve  the  duties  of  the  three  commis- 
sioners required  by  the  statute  to  be  appointed  upon  a  single 
person!  Again,  the  third  commissioner's  judgment  and  voice 
might  be  sufficiently  potent  to  control  the  determination  of 
the  result  of  the  investigation;  and  if  there  should  occur  a 
disagreement  between  the  commissioners  as  to  the  amount  of 
damage  which  would  be  sustained  to  the  property  to  be 
taken — ^two  reaching  one  conclusion  upon  that  all-important 
question  and  the  third  another — ^the  dissenting  commission- 
er's views  and  conclusion  might  be  such  as  to  justify  the 
council  in  ordering  a  reinvestigation  of  the  questions  of  bene- 
fits and  damage,  and  so  finally  bring  about  a  report  satisfac- 
tory to  both  the  property  owners  and  the  city.  These  latter 
reasons  merely  go  to  the  possible  explanation  of  the  under- 
lying legislative  motive  in  requiring  three  commissioners  to 
be  appointed  for  the  purpose  of  performing  the  duties  re- 
ferred to;  but,  whatever  may  have  been  the  motive  in  pro- 
viding for  three  commissioners,  the  proposition  remains  that 
the  legislature  has  expressly  and  explicitly  declared  that  that 
number  shall  constitute  the  commissioners  who  shall  perform 
the  duty  of  ascertaining  and  admeasuring  benefits  and  dam- 
age, and,  as  above  stated,  there  is  no  authority  in  the  city 
council  to  determine  that  that  duty  may  or  can  be  performed 
by  a  less  or  greater  number  of  commissioners.  The  statute 
in  that  regard  is,  as  before  in  effect  declared,  mandatory,  and 
a  compliance  therewith  is  essential  to  the  procurement  of  a 
valid  report  on  benefits  and  damages,  without  which  report 
and  the  confirmation  thereof  by  the  council,  an  action  to  con- 
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demn  the  property  of  a  person  not  willing  to  accept  the  dam- 
ages 80  appraised  cannot  be  instituted  or  maintained. 

Now  as  to  the  complaint.  Section  18  of  the  statute  in 
question  provides,  as  we  have  seen,  that  the  proceedings 
which  are  required  to  be  taken  for  the  widening  or  extend- 
ing or  straightening  of  streets  need  not  be  pleaded  in  a  com- 
plaint in  an  action  for  the  condemnation  of  property  which 
is  required  and  sought  to  be  taken  for  any  of  the  purposes 
mentioned,  or  which  may  be  damaged  by  reason  of  such  work 
or  improvement.  The  plaintiff,  therefore,  would  have  stated 
a  case  in  eminent  domain  if  it  had  omitted  any  reference  to 
the  alleged  appointment  by  the  city  council  of  commissioners 
to  assess  benefits  and  damage.  But,  as  seen,  the  complaint 
alleges  that  the  city  council  had  appointed  two  commissioners 
to  assess  benefits  and  damages,  and  that  the  commissioners 
so  appointed  had  performed  the  duties  required  of  such  com- 
missioners by  law  and  made  a  report  which  was  filed,  ap- 
proved, and  confirmed  in  accordance  with  the  provisions 
of  the  general  law.  Thus  the  complaint  itself  affirmatively 
shows  that  the  council,  in  the  appointment  of  commissioners, 
did  not  follow  the  requirements  of  the  general  law  in  a  vital 
particular,  and  that  the  work  and  the  report  of  the  so-called 
commissioners  were  without  legal  force,  or,  in  other  words, 
were  and  are  wholly  void.  The  plaintiff  has  thus  unneces- 
sarily pleaded  itself  out  of  court.  And  even  if,  under  the 
circumstances,  the  complaint  were  sustained,  the  plaintiff  (as- 
suming, as  we  must,  that  the  complaint  states  the  truth  as 
to  the  appointment  of  commissioners  and  their  work  as  such), 
would  fail  at  the  trial  to  sustain  its  action  by  the  proofs. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1918. 

80  OaI.  App.— 8 
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[Crim.  No.   566.    Second   Appellate  District. — January  81,  1918.] 
THE   PEOPLE,  Respondent,  v.  JIM   ELQAR,  Appellant. 

CJRiMiNAL  Law — ILlpe — Evidence — Subsequent  Acts. — In  a  prosecu- 
tion for  rape,  evidence  of  the  commission  of  an  act  committed  sub- 
sequent to  the  act  selected  as  the  basis  of  prosecution  was  admis- 
sible to  show  the  lascivious  disposition  of  the  defendant  toward  the 
prosecuting  witness,  and  the  consequent  probability  of  the  commis- 
sion of  the  selected  act. 

Id. — Other  Acts  op  Sexual  Intebcoubse — Erroneous  Instruction. — 
Where  in  a  prosecution  for  rape  there  was  evidence  tending  to  show 
the  commission  of  two  acts  upon  different  dates,  and  the  informa- 
tion charged  the  commission  of  the  earlier  act  and  the  district  attor- 
ney selected  such  act  as  the  one  upon  which  he  asked  for  a  convic- 
tion, an  instruction  that  it  was  not  incumbent  upon  the  prosecution 
to  prove  the  exact  time  and  place  when  the  offense,  for  which  the 
defendant  was  being  tried,  occurred,  it  being  sufficient  if  the  prose- 
cution established  the  commission  of  the  crime,  beyond  a  rcasonnble 
doubt,  at  any  time  within  three  years  prior  to  the  filing  of  the  infor- 
mation, was  erroneous,  although  the  court  also  instructed  the  jury 
that  if  they  believed  the  defendant  on  or  about  the  date  charged 
did  accomplish  an  act  of  sexual  intercourse  with  the  prosecuting 
witness,  they  should  find  him  guilty  as  charged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  trial. 
Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  A.  Wells,  S.  M.  Johnstone,  and  M.  C.  Atchison,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  and  Robert  B.  Camarillo,  for  Respondent. 

WORKS,  J.,  pro  tern. — The  appellant  was  convicted  of  the 
crime  of  rape  and  was  sentenced  to  not  less  than  fifty  years 
in  the  state  prison.  The  appeal  is  from  the  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial. 

There  is  evidence  in  the  record  which  tends  to  show  that 
the  appellant  committed  two  acts  of  rape  upon  the  prosecut- 
ing witness,  one  about  May  6th,  the  other  about  May  14th, 
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both  in  1917.  The  information  charges  that  the  act  was  com- 
mitted on  or  about  the  sixth  day  of  May,  1917,  and  the  dis- 
trict attorney  told  the  jury,  near  the  commencement  of  the 
trial,  that  he  selected  the  act  of  May  6th,  or  thereabouts,  as 
the  one  upon  which  he  would  ask  for  a  conviction.  This  state- 
ment was  made  in  connection  with  a  remark  of  the  court  show- 
ing the  reason  for  the  admission  of  evidence  as  to  the  act  of 
May  14th.  Evidence  of  that  act  was  of  course  admissible 
to  show  the  lascivious  disposition  of  the  appellant  toward  the 
prosecuting  witness,  and  the  consequent  probability  of  the 
commission  of  the  act  of  May  6th  {People  v.  Koller,  142  Cal. 
621,  [76  Pac.  500] ) ;  but  the  court  instructed  the  jury  that 
'*it  is  not  incumbent  upon  the  prosecution  to  prove  the  exact 
time  and  place  when  the  offense,  for  which  the  defendant 
is  being  tried,  occurred;  it  is  suflScient  if  the  prosecution 
established  the  commission  of  said  crime,  beyond  a  reason- 
able doubt,  at  any  time  within  three  years  prior  to  the  fil- 
ing of  the  information  in  this  case,  which  information  was 
filed  in  this  court  on  the  8th  day  of  August,  1917."  This 
instruction  was  erroneous.  Its  subject  matter  comes  directly 
within  the  strictures  passed  upon  a  similar  instruction  in 
People  v.  Williams,  133  Cal.  165,  168,  [65  Pac.  323,  324] 
(and  see,  also,  People  v.  Harlan,  29  Cal.  App.  600,  [156  Pac. 
980] ) ,  although  in  that  case  there  was  evidence  of  many  illicit 
acts:  "A  verdict  of  guilty  could  have  been  rendered  under 
such  an  instruction,  although  no  two  jurors  were  convinced 
beyond  a  reasonable  doubt,  or  at  all,  of  the  truth  of  the 
charge,  as  to  any  one  of  these  separate  offenses.  Even  worse 
than  that  was  possible.  As  to  every  specific  offense  which 
there  was  an  attempt  to  prove,  and  which  could  be  met  by 
proof,  the  defendant  may  have  established  his  defense,  and 
yet  upon  the  general  evidence  of  continuous  crime,  which,  in 
the  nature  of  things,  he  could  only  meet  by  his  personal 
denial,  he  may  have  been  convicted.  And  how  could  he  de- 
fend when  he  was  not  informed  as  to  what  particular  offense, 
out  of  hundreds  testified  to  by  the  prosecutrix,  he  was  to  bo 
tried!  ...  In  this  case,  as  well  as  in  any  other,  the  prose- 
cution must  charge  a  specific  offense,  and  the  conviction,  if 
one  is  had,  must  depend  upon  the  proof  of  that  offense  alone. 
Other  incidents  are  important  only  as  tending  to  prove  the 
one  specific  offense  for  the  alleged  commission  of  which  de- 
fendant is  on  triaL" 
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It  is  true  that  in  this  case  the  court  told  the  jury,  in  an- 
other instruction,  "if  you  believe  .  •  .  that  the  said  Jim 
Elgar,  on  or  about  the  sixth  day  of  May,  1917,  .  .  .  did 
willfully,  unlawfully  and  feloniously  have  and  accomplish  an 
act  of  sexual  intercourse  with  and  upon  the  person  of  one 
Clementina  Elgar,  .  .  .  you  should  find  him  g^uilty  as  charged 
in  the  information.*'  That,  however,  does  not  materially  help 
the  situation.  The  mention  of  May  6th  in  the  instruction 
just  quoted  did  not  eliminate  the  damage  done  by  the  other 
instruction,  in  which  the  jury  was  plainly  told,  without  men- 
tion of  dates,  however,  that  they  might  convict  appellant  of 
the  commission  of  the  crime  charged  to  have  been  committed 
on  May  6th  if  they  believed  from  the  evidence  that  he  had 
committed  one  on  either  May  6th  or  May  14th. 

There  are  other  errors  shown  by  the  record,  but  as  they 
pertain  to  questions  which  are  not  likely  to  come  before  the 
court  on  a  new  trial  we  do  not  deem  it  necessary  specifically 
to  mention  them. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Conrey,  P.  J.,  and  James,  J,,  concurred. 


[C^v.  No.  2038.    Second  Appellate  District.— February  1,  1918.] 

GEORGE   H.   PERKINS,   Respondent,  v.   EVERETT 
EDINBURG  et  al.,  Appellants. 

Appfal — ItECOBD — Pbksumption. — On  an  appeal  from  an  order  setting 
aside  an  order  opening  a  default,  where  only  a  typewritten  tran- 
script on  appeal  has  been  filed,  it  will  be  assumed  that  the  appel- 
lants have  printed  in  their  brief  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  courts  and  the  court  will  confine 
its  statement  of  facts  to  the  matters  thus  brought  to  its  attention. 

Id. — Order  Vacating  Order  Opening  Default — Record — Presumption. 
On  an  appeal  from  an  order  setting  aside  an  order  opening  a  de- 
fault, where  the  record  does  not  show  the  facts,  the  court  will  assume 
that  they  supported  the  ruling,  since  they  may  have  been  in  dispute, 
or  entirely  favorable  to  the  plaintilT. 


■»i. — .,t 


Digitized  by  VjOOQIC 


Feb.  1918.]  PsKKiNS  t;.  Edinbubo.  117 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  setting  aside  an  order  opening  a  default.  John 
If.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  coozt» 

Gates  &  Robinson,  for  Appellants 

Cass  ft  Shelton,  for  Respondent 

CONRET,  P.  J. — This  is  an  action  to  recorer  a  mun  of 
money  alleged  to  be  due  upon  contract.  Judgment  by  de- 
fault was  duly  entered  on  the  twenty-third  day  of  June,  1914. 
On  October  3,  1914,  there  was  filed  in  the  action  a  document 
marked  "copy,"  purporting  to  be  a  stipulation  between  the 
attorneys  for  the  plaintiff  and  the  attorney  for  the  defend- 
ants to  the  effect  "that  the  judgment  heretofore  entered 
therein  upon  default  may  be  vacated  without  prejudice  to 
either  parly,  the  said  default  set  aside,  and  the  defendants 
permitted  to  file  their  answer  therein  within  five  days  after 
said  judgment  is  so  vacated  and  said  default  set  aside." 
Said  copy  was  dated  September  23,  1914.    On  October  14, 

1914,  a  second  entry  of  default  of  the  defendants  was  in- 
dorsed upon  the  complaint  and  a  second  entry  of  judgment 
was  made  by  the  clerk  on  October  22,  1914.    On  May  28, 

1915,  a  document  purporting  to  be  the  original  stipulation, 
of  which  a  purported  copy  had  been  filed  as  above  stated,  was 
filed  in  this  action.  Thereupon  on  the  same  day,  May  28, 
1915,  the  court  made  its  order  reciting  the  terms  of  said 
stipulation  and  ordered  "that  the  judgment  heretofore  en- 
tered in  the  above-entitled  action,  in  favor  of  the  plaintiff 
and  against  the  defendants,  is  hereby  vacated  and  set  aside 
without  prejudice  to  either  party  to  said  action,  and  the  de- 
fault of  the  defendants  which  was  entered  in  said  action  is 
liercby  set  aside  and  the  defendants  are  hereby  given  five 
dnys  fix)m  this  day  within  which  to  serve  and  file  their  an- 
swer to  the  complaint  in  said  action."  On  the  same  day  the 
answer  (which  had  been  verified  on  September  14,  1914)  was 
filed.  Thereafter,  on  July  12,  1915,  upon  due  notice,  the 
plaintiff  moved  the  court  to  set  aside  the  order  of  the  court 
made  on  the  twenty-eighth  day  of  May,  1915,  upon  the  fol- 
lowing ground:  **That  the  said  stipulation  was  given  to  the 
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attorney  for  the  defendants  upon  the  ag^ement  that  it  be 
filed  immediately,  on  or  about  lie  fifteenth  day  of  July,  1914, 
and  that  a  duplicate  of  the  said  stipulation  was  thereafter 
filed  on  the  third  day  of  October,  1914,  and  the  terms  of  the 
said  stipulation  have  been  fully  complied  with  by  plaintiff." 
The  motion  was  granted  by  order  made  on  said  twelfth  day 
of  July,  1915,  and  the  appeal  is  by  the  defendants  from  that 
order. 

Only  a  typewritten  transcript  on  appeal  has  been  filed 
herein.  We  assume  that  appellants  have  printed  in  their 
brief  such  portions  of  the  record  as  they  desire  to  call  to  the 
attention  of  the  court,  and  our  statement  of  facts  is  confined 
to  the  matters  thus  brought  to  our  attention.  (Code  Civ. 
Proc,  sec.  953c.)     There  is  no  brief  for  the  respondent. 

Counsel  for  appellants  inform  us  in  their  brief  that  the 
motion  of  July  12,  1915,  was  heard  upon  affidavits  and  the 
records  of  the  case.  The  minute  order  as  printed  in  the  brief 
shows  that  at  least  one  afiidavit  was  presented  by  the  plain- 
tiff's attorney.  There  has  not  been  printed  with  the  brief 
a  copy  of  the  affidavits  or  any  portion  thereof.  Counsel  sug- 
gest that  the  motion  could  not  have  been  granted  upon  the 
^ground  that  the  stipulation  was  given  in  July;  and  they  fur- 
ther insist  that  the  document  filed  on  October  3,  1914,  was  not 
an  original  of  the  stipulation,  but  only  a  copy.  As  to  these 
matters  the  facts  may  have  been  disputed,  or  may  have  been 
entirely  favorable  to  the  plaintiff  as  shown  by  the  affidavits; 
and  we  must  assume  that  they  did  support  the  motion,  since 
the  court  granted  that  motion. 

Appellants  contend  that  judicial  action  was  necessary  to 
vacate  the  judgment  or  set  aside  the  default,  and  that  since 
there  was  no  judicial  action  to  that  effect  until  May  28,  1915, 
appellants  were  entitled  under  the  stipulation  to  file  their  an- 
swer within  five  days  after  that  date.  Assuming  that  the  fil- 
ing of  a  copy  or  duplicate  of  the  stipulation  did  not  alone 
vacate  the  judgment  or  set  aside  the  default,  it  does  not  neces- 
sarily follow  that  the  court  erred  in  setting  aside  the  order 
of  May  28th.  The  court  may  have  found  in  the  affidavits 
ample  reason  to  be  satisfied  that  the  stipulation  had  been 
granted  by  plaintiff's  attorneys  actually  on  July  14,  1914, 
upon  the  agreement  stated  in  the  motion;  and  that  under 
the  circumstances  shown,  no  good  reason  existed  for  allowinc^ 
the  defendanis  to  nave  tneir  aeiault  set  aside  in  order  that 
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they  might  then  file  an  '* answer  and  cross-complaint,"  which 
on  its  face  had  been  verified  and  ready  for  filing  ever  since 
the  previous  September. 
The  order  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1918. 


[Civ.  No.  2134.     Second  Appellate  District. — February  2,  1918.] 

MAX  LOUIS  WINKLER  et  al.,  Respondents,  v.  SIERRA 
PARK  COMPANY  (a  Corporation),  et  al.,  Appellants. 

Appeal— Pailuke  to  File  Beief  ob  Appear  at  Oral  Argument— 
ArriRMANCE  OP  Judgment  and  Order. — The  judgment  and  order 
denying  a  new  trial  are  affirmed  on  this  appeal,  no  brief  having 
been  filed  on  behalf  of  appellants  and  no  appearance  made  by  them 
at  the  time  set  for  oral  argument. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Luter,  and  Randall  &  Bartlctt,  for  Appellants. 

Porter  &  Sutton,  for  Respondents. 

THE  COURT. — The  appeal  in  this  case  purports  to  have 
been  taken  from  the  judgment  entered  in  favor  of  the  plain- 
tiffs and  from  an  order  denying  the  motion  of  defendants 
for  a  new  trial.  The  transcript  of  the  record  was  filed  in 
this  court  on  July  3,  1916.  Thereafter  the  appeal,  on  motion 
duly  made,  was  dismissed  as  to  the  Janss  Company.  No 
brief  has  been  filed  on  behalf  of  appellants  and  no  appear- 
ance was  made  by  the  appealing  parties  at  the  time  set  for 
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oral  argument     We  are  of  the  opinion  that  the  appeal  taken 
herein  is  frivolous  and  without  merit. 

The  judgment  and  order  are  affirmed.  In  addition  to  the 
costs  incurred  b^  them,  the  respondents  shall  have  and  re- 
cover from  a;^pellants  the  sum  of  $75  as  damages. 


ICSy.  No.  2306.    Vint  Appellate  District.— February  2,  1918.] 

W.    W.    HOUGH    tt    al.,    Respondents,    v.    GEORGE    A. 
FERGUSON  et  ux.,  Appellants. 

Vendor  and  Vendee— Fraud — Waiver.— In  an  action  for  the  fore- 
closure of  a  mortgage  j^iven  in  a  transaction  involving  an  exchange 
of  properties,  the  defendants  cannot  claim  that  they  were  induced 
to  make  the  exchange  hj  reason  of  the  fraudulent  representations 
of  the  plaintiffs,  where  they  examined  the  property  at  length  and 
with  great  care  before  making  the  exchange,  lived  on  it  for  several 
months,  received  extensions  of  time  on  payments  due  on  the  mort- 
gage, and  plowed  the  land  and  discovered  that  it  was  of  poor  quality 
within  less  than  one  month  after  the  deal  was  closed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  tiie  court. 

Henry  Hawson,  and  John  A.  Wall,  for  Appellant.!. 

Barnard  &  Watters,  and  Harris  &  Hayhurst,  for  Re- 
spondents. 

BEASLT,  J.,  pro  iem, — This  is  an  action  to  foreclose  a 
mortgage.  In  April,  1912,  the  plaintiffs  were  the  owners  of 
the  893  acres  of  land  in  Fresno  County  on  which  they  seek 
to  foreclose.  They  exchanged  this  land  with  defendants  for 
land  in  San  Bernardino  County,  and  as  a  part  of  the  trans- 
action took  from  the  defendants  this  mortgage.  This  action 
was  begun  over  eighteen  months  after  the  mortgage  was  given. 
The  defendants  filed  a  cross-complaint,  in  which  they  allc:?c 
that  they  were  defrauded  by  the  plaintiffs  in  said  exchange 
of  lands.     The  trial  court  found  against  the  defendants  on 
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all  of  the  issues  made  by  the  cross-complaint,  and  these  find- 
ings are  attacked  on  the  ground  that  they  are  not  sustained 
by  the  evidence.  Conceding  that  this  criticism  is  just  as  to 
some  of  the  findings,  still,  as  was  said  in  McCreery  v.  Wells, 
94  Cal.  485,  [29  Pac.  877],  *'A  finding  against  evidence  is 
not  always  ground  for  reversal.  Thus  it  is  not  prejudicial 
error  to  make  a  finding  against  evidence  in  a  case  where  the 
appellant  could  not  have  recovered  judgment  even  if  the  find- 
ing had  been  the  other  way."  We  think  the  principle  there 
announced  is  to  be  given  application  to  this  case.  Examin- 
ing the  record  with  this  rule  in  mind,  the  following  circum- 
stances are  disclosed  thereby. 

The  fraudulent  misrepresentations  by  which  the  defend- 
ants claim  they  were  induced  to  make  the  exchange  of  proper- 
ties consisted  of  statements  an  to  the  productivity  of  the  soil 
of  the  Fresno  County  tract,  and  in  particular  a  statement 
that  a  certain  designated  part  of  it  was  subirrigated  by  seep- 
age from  the  San  Joaquin  River,  which  forms  one  of  its 
boundaries.  The  court  found  that  Hough,  who  was  charged 
with  making  these  misrepresentations,  did  not  do  so;  and  it 
cannot  be  said  that  the  evidence,  taken  as  a  whole,  is  not  sus- 
ceptible of  this  construction ;  in  fact,  it  seems  to  us  that  the 
trial  court  was  fully  justified  in  so  finding.  There  is  other 
evidence  to  which  the  court  could  hardly  have  given  any 
other  meaning  than  that  embodied  in  the  findings  which  sup- 
port the  judgment.  For  example,  the  court  found  that  both 
defendants  examined  this  property  at  length  and  with  great 
care  before  the  trade  was  made,  and  that  they  were  not  hin- 
dered in  any  way  while  doing  so.  The  court  also  found  that 
the  defendants  lived  on  the  property  for  many  months,  and, 
being  in  default  in  their  payments  on  the  mortgage,  applied 
to  plaintiffs  for  and  received  extensions  of  time  on  such  pay- 
ments. By  so  doing  after  they  had  been  put  upon  notice  of 
the  alleircd  fraudulent  character  of  the  representations  which 
induced  them  to  enter  into  the  transaction,  they  were  pre- 
cluded from  later  raising  the  question  of  fraud.  Bearing  on 
this  point  is  the  fact  that  among  the  misrepresentations 
charged  were  those  as  to  the  fertility  and  character  of  the 
land  received  by  the  defendants  in  the  exchange.  Their  tes- 
timony shows  that  immediately  upon  taking  possession  of  the 
property,  and  within  less  than  one  month  after  the  deal  was 
closed,  they  began  plowing  the  land,  and  discovered  that  it 
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was  dry,  porous,  sandy,  and  of  poor  quality;  indeed,  that  it 
was  so  devoid  of  moisture  that  they  could  not  plow.  This 
fact  alone  should  have  put  them  upon  inquiry  as  to  the  truth 
of  the  main  misrepresentation  upon  which  they  claim  to  have 
i  relied,  namely,  that  the  lands  were  subirrigated  from  the 
^waters  of  San  Joaquin  River.  There  seems,  indeed,  to  have 
been  no  excuse  for  not  instituting  their  inquiry  at  this  time. 
The  only  one  which  they  attempt  to  offer  is  that  Hough,  upon 
his  attention  being  called  to  this  condition  of  the  land,  in- 
formed them  that  it  was  a  very  dry  year  and  that  they  must 
wait  for  subirrigation  until  a  dry  creek,  known  as  Sand 
Creek,  running  through  the  property,  should  flow.  So  flimsy 
an  excuse  for  so  important  a  condition  would  have  caused 
any  reasonable  person,  situated  as  the  defendants  claim  they 
were,  to  make  an  immediate  investigation  as  to  the  truth  of 
the  matter;  and  this  is  still  more  apparent  when  we  consider 
that  the  defendants  (who  it  should  be  mentioned  were  hus- 
band and  wife)  emphatically  testified  that  their  sole  purpose 
in  leaving  San  Bernardino  County  to  come  to  Fresno  County 
was  to  secure  land  which  would  need  no  irrigation  whatever. 
There  was  much  other  evidence,  a  portion  of  which  was  that 
one  of  the  sons  of  the  defendants  was  employed  in  the  office 
of  the  real  estate  agent  with  whom  Hough  had  listed  his 
property  and  who  showed  the  property  to  the  defendants; 
that  another  son  looked  the  property  over  carefully  before 
the  exchange  was  made ;  that  during  the  negotiations  the  de- 
fendants discussed  with  Hough  the  possibility  of  securing 
water  from  the  well  of  a  neighbor  for  irrigation;  that  Mrs. 
Ferguson  made  independent  inquiries  and  received  independ- 
ent advice  from  other  people  than  Hough  before  she  closed 
the  deal.  Of  course,  much  of  this  evidence  was  contradicted ; 
but  it  seems  to  us  not  only  that  the  judgment  is  sustained  by 
this  evidence,  but  that  the  trial  court  could  hardly  have 
reached  any  other  conclusion  in  the  case. 
Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  4,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  jutlj^ment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  1,  1918. 
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[Civ.  No.  2421.    Second  Appellate  Diatrict.— February  4,  1918.] 

FRED  N.  ANDERSON,  AppeUant,  v.  THE  RECORDER'S 
COURT,  etc.,  et  al.,  Respondents. 

Appeal — Record — Affibmanci  of  Judgment. — An  appeal  from  a  judg- 
ment rendered  on  writ  of  certiorari  must  be  affirmed  where  the  only 
record  on  appeal  ia  in  the  form  of  a  typewritten  transcript  and  no 
part  of  it  ia  printed  in  the  brief. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Sea,  Jr.,  for  Appellant 

D.  L.  Ault,  for  Respondents. 

THE  COURT.— This  is  an  appeal  from  a  judgment  ren- 
dered on  writ  of  certiorari.  The  only  record  on  file  is  in  the 
form  of  a  typewritten  transcript.  Appellant  has  not  com- 
plied with  section  953c  of  the  Code  of  Civil  Procedure,  which 
provides  that  upon  such  a  record  the  parties  must  **  print  in 
their  briefs,  or  in  a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  they  desire  to  call  to  the  attention  of 
the  court.'*  The  brief  for  appellant  is  absolutely  deficient, 
in  that  no  part  of  the  record  has  been  printed  therein. 

On  the  authority  of  Stewart  v.  Andrews,  35  Cal.  App.  230, 
[169  Pac.  397] ;  Jones  v.  American  Potash  Co.,  35  Cal.  App. 
128,  [169  Pac.  397] ;  Hepler  v.  Wright,  35  Cal.  App.  567, 
[170  Pac.  667],  and  other  cases  cited  in  those  decisions,  the 
judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  4,  1918. 
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[Civ.  No.  2182.    IHnrt  Appellate  District.— Februarj  4,  1918.] 

JAMES   WARD,   Respondent,   v.   OTZEN   PACKING 
COMPANY  (a  Corporation),  Appellant 

Neolioenck — Storing  of  Prunes — Sufpiciency  of  Evidence. — In  this 
action  by  a  prune  grower  against  a  packing  companj  for  damages 
in  warehousing  a  lot  of  prunes,  it  is  held  that  the  eviaence  suffi- 
ciently shows  that  the  damage  was  caused  in  storing  the  prunes  in 
too  close  proximity  to  the  pressing-room,  from  which  steam  and 
vapor  escaped  and  came  in  contact  with  the  prunes,  causing  them 
to  become  moldy  and  sugared. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McPike  &  Murray,  for  Appellant 

William  A.  Kelly,  for  Respondent 

LENNON,  P.  J.— The  plaintiff,  James  Ward,  was,  in  1914, 
conducting  a  prune  orchard  in  Marin  County.  He  shijjped 
three  pickings,  consisting  of  13,175  pounds  of  prunes,  to  San 
Francisco,  arriving  on  the  nineteenth  day  of  September,  1914. 
The  prunes  were  delivered  to  the  defendant,  Otzen  Packing 
Company,  for  final  processing  and  packing  in  boxes.  When 
so  processed  and  packed  they  aggregated  some  527  boxes, 
which  were  then  stored  in  the  wareroom  of  the  defendant, 
where  they  remained  from  the  month  of  October,  1914,  to  the 
latter  part  of  January,  1915,  when  they  were  examined  and 
found  to  be  moldy,  sugared,  and  in  poor  condition.  The  en- 
tire  lot  of  prunes  was  finally  sold  at  three  cents  per  pound, 
with  the  exception  of  112  pounds,  which  sold  for  one  cent 
per  pound.  The  market  price  at  that  time  was  six  cents  per 
pound. 

The  plaintiff  thereupon  brought  suit  against  the  defendant 
corporation,   charging  that  the  defendant  had  negligently 
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warehoused  the  prunes  and  claiming  damage  in  the  amount 
of  five  hundred  dollars.  The  court  found  that  the  allega- 
tions of  negligence  were  true  and  that  plaintiff  was  thereby 
damaged  in  the  sum  of  five  hundred  dollars,  minus  $27.31, 
the  amount  of  defendant's  counterclaim  for  storage  due. 
Judgment  was  accordingly  rendered  in  favor  of  the  plain- 
tiff, from  which  judgment  and  from  the  order  denying  a  new 
trial  defendant  prosecutes  this  appeal. 

The  only  question  presented  is  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  negligence  on  the  part  of 
the  defendant  corporation. 

It  is  contended  that  the  evidence  not  only  failed  to  show 
negligence  on  the  part  of  the  defendant  in  storing  the  prunes, 
but  that  it  affirmatively  showed  that  the  condition  of  the 
prunes  was  caused  by  the  failure  of  plaintiff  to  properly  cure 
the  prunes  by  sufficient  sweating  and  drying.  In  this  con- 
nection one  Castle,  a  witness  ci^ed  upon  behalf  of  the  de- 
fendant, testified  that  *'in  very  good  weather — hot  weather — 
five  days  would  be  the  time  for  prunes  to  be  on  the  trays." 
Another  of  defendant's  witnesses,  one  Porter,  testified  that 
prunes  should  sweat  from  ten  days  to  two  weeks.  In  attempt- 
ing to  qualify  these  witnesses  as  experts  it  was  disclosed  that 
neither  had  ever  personally  dried  prunes,  and  that  their  testi- 
mony was  based  purely  upon  observation.  Hunsinger,  a  wit- 
ness called  upon  behalf  of  the  plaintiff,  testified  that  he  had 
been  in  the  business  of  growing  and  selling  prunes  "off  and 
on  for  thirty  years,"  and  that  he  had  usually  picked,  stored, 
and  dried  the  prunes  himself ;  that  he  had  personally  looked 
after  the  drying  and  dipping  of  the  prunes  in  question ;  that 
as  the  prunes  dried  they  were  put  in  the  storehouse  on  the 
ranch  of  the  defendant  and  there  turned  tw?ce.  In  effect  this 
witness  further  testified  that  the  method  and  time  employed 
for  the  preliminary  processing  a  quantity  of  prunes  as  small 
as  the  "batch"  of  prunes  in  question  was  a  sufficient  prep- 
aration for  their  packing  and  shipping.  Both  Hunsinger 
and  Ward  testified  that  the  prunes  when  shipped  from  the 
ranch  were  in  "fine  condition." 

There  was  also  testimony  to  the  effect  that  the  character 
of  the  weather  is  an  important  factor  in  determining  the 
method  and  time  to  be  employed  in  processing  prunes ;  that 
the  weather  during  the  period  of  time  the  prunes  in  ques- 
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tion  were  drying  was  ''first  class"  for  that  purpose — it  was 
extra  hot — and  that  while  in  **  just  moderate  weather  it  takes 
from  six  to  eight  days"  to  dry  prunes,  still  with  extra  hot 
weather  they  can  be  dried  in  four  days,  the  time  employed 
for  the  drying  of  the  prunes  in  question. 

Thus  it  would  seem  that  there  was  a  conflict  not  only  in 
the  evidence  adduced  upon  the  whole  case,  but  even  in  the 
testimony  of  the  witnesses  for  the  defendant  as  to  the  time 
required  for  properly  processing  prunes.  In  the  presence  of 
such  conflict,  the  finding  of  the  trial  court  must  prevail. 

That  the  defendant  negligently  warehoused  the  prunes  and 
that  as  a  result  of  that  negligence  the  prunes  became  moldy 
and  sugared  may  be  fairly  inferred  from  the  following  facts 
adduced  upon  the  trial  of  the  case,  to  wit:  The  prunes  were 
piled  in  boxes  in  the  storeroom  of  defendant  within  twelve 
feet  of  a  large  opening  into  an  adjoining  room  which  the 
defendant  used  for  the  purpose  of  processing  fruit,  and 
through  this  opening  steam  and  moisture  **kept  coming  out 
all  the  time"  into  the  storeroom  where  the  plaintiff's  prunes 
had  been  stored.  The  molding  of  prunes  may  occur  from 
several  causes,  according  to  the  testimony  of  expert  witnesses ; 
one  cause  is  vapor  and  steam  coming  in  contact  with  them. 
This  was  evidently  the  theory  of  Otzen,  the  president  and 
manager  of  the  defendant  corporation,  as  to  the  cause  of  the 
damage  to  the  plaintiff's  prunes,  who,  upon  cross-examination, 
admitted  that  he  had  told  the  plaintiff  that  "he  didn't  know 
any  reason  for  it  except  the  steam  and  moisture  from  the 
processing-room  next  door." 

Under  all  of  the  circumstances  of  the  case,  the  trial  court 
was  justified,  we  think,  in  finding  that  the  defendant  did 
not  exercise  the  ordinary  care  required  of  it  as  a  warehouse- 
man, and  that  as  a  result  of  its  negligence  plaintiff  was  dam- 
aged. 

The  point  made  in  support  of  the  appeal  that  "there  was 
a  failure  of  direct  evidence  to  justify  the  amount  of  the  dam- 
age found"  appears  only  in  the  closing  brief  of  counsel  for 
the  defendant,  where  it  is  supported  by  an  elaborate  argu- 
ment in  conjunction  with  much  mathematical  calculation. 
But  having  been  made  only  in  the  closing  brief,  we  must  de- 
cline to  discuss  it  further  than  to  say  that  a  consideration 
of  the  evidence,  direct  and  substantial,  adduced  upon  the  en- 
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tire  case,  in  our  opinion,  suflSciently  supports  the  trial  court's 
finding. 
The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  iem,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  4,  1918. 


[C5v.  No.  2109.    Second  Appellate  District. — Februaxy  4,  1918.] 

VINCENT  BISSIG,  Respondent,  v.  JOHNSTON  ORGAN 
AND  PIANO  MANUFACTURING  COMPANY  (a  Cor- 
poration),  Appellant. 

PROMISSOBT  NOTB — ^PLEADING — AMENDMENT  OF  ANSWER. — Where,  in  an 

action  on  a  proinissorj  note,  the  answer  sufficiently  denied  the  con- 
sideration but  insufficiently  denied  the  execution  of  the  note,  appli- 
cation for  leave  to  file  an  amended  answer  made  pending  motion  for 
judgment  on  the  pleadings  should  have  been  permitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Bryant,  for  Appellant 

Carter,  Eirby  &  Henderson,  for  Respondent 

CONRET,  P.  J. — The  defendant  appeals  from  a  judgment 
which  was  rendered  pursuant  to  an  order  granting  a  motion 
for  judgment  on  the  pleadings.  The  complaint,  which  was 
verified,  alleged  that  on  the  seventeenth  day  of  September,' 
1913,  defendant  was  indebted  to  plaintiff  in  the  iiiin  of  oiio 
thousand  dollars,  and  that  as  evidence  of  said  indebtedness 
defendant  executed  and  delivered  to  plaintiff  on  that  day  the 
described  note.  The  answer  contains  an  evasive  and  insufli- 
cient  denial  of  the  execution  of  the  note,  and  we  will  assume 
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that  the  note  was  executed  and  delivered  as  alleged.  But  the 
answer  docs  specifically  and  in  sufiScient  terms  deny  that  on 
September  17,  1913,  or  at  any  time,  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  one  thousand  dollars,  or 
at  all. 

If  the  complaint  had  alleged  the  execution  of  the  note 
without  specifying  the  fact  of  pre-existing  indebtedness  and 
without  stating  that  the  note  was  given  as  evidence  of  such 
indebtedness,  we  think  that  defendant's  denial  that  it  was  in- 
debted to  the  plaintiff  would  have  raised  no  issue,  for  it  would 
have  been  merely  a  denial  of  a  conclusion  of  law  and  would 
not  have  been  equivalent  to  an  assertion  that  the  note  was 
given  without  consideration.  But  the  allegations  of  the  com- 
plaint relied  upon  such  pre-existing  indebtedness  as  consti- 
tuting the  sole  consideration  for  the  execution  of  the  note. 
The  defendant  was  entitled  to  meet  the  case  as  alleged.  By 
denying  the  existence  of  the  indebtedness  and  by  denying  that 
the  note  was  executed  as  evidence  of  such  indebtedness,  the 
issue  tendered  by  the  plaintiff  was  accepted.  In  this  condi- 
tion of  the  pleadings  the  plaintiff  was  not  entitled  to  judg- 
ment without  proof  that  the  only  claimed  consideration  for 
the  note  did  in  fact  exist. 

While  the  motion  for  judgment  on  the  pleadings  was  pend- 
ing, the  defendant  moved  for  leave  to  file  an  amended  answer 
which,  as  offered,  was  undoubtedly  sufficient  to  raise  issues 
upon  which  a  trial  would  have  been  necessary.  Under  the 
circumstances  this  amendment  should  have  been  permitted. 

The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  tem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  4,  1918,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  second  appellate  district,  we  deem  it  proper  to  say  that 
we  do  so  on  the  ground  last  stated  in  the  opinion,  viz.,  that 
the  trial  court  erred  in  refusing  to  allow  an  amended  answer 
to  be  filed.    This  being  a  case  within  the  appellate  jurisdio- 
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tion  of  the  district  court  of  appeal,  as  declared  by  the  con- 
stitution, the  rules  expressed  by  us  in  such  cases  as  Rauer's 
Law  etc.  Co.  v.  Bertkiaume,  21  Cal.  App.  675,  [132  Pac.  833], 
goveriL 


[Ow.  No.  1788.    Third  AppeUate  District.— February  4,  1918.] 

MABY  FICKES  et  al.,  AppeUants,  v.  W.  S.  BAKER  et  al., 
as  Executors,  etc.,  Respondents. 

Bepormatiom  01  Deid — VoLUNTAET  CONVEYANCE. — A  voluntary  convey- 
ance wiU  not  be  reformed  so  aa  to  include  land  not  referred  to  or 
eonveyed  therein  unless  all  the  parties  interested  in  said  land  con- 
sent thereto. 

Id. — ^Beformation  Aftbe  Death  or  QaANTOEr-OiciTTED  Land— Riohts 
o»  Heib  not  Avtected  by. — A  voluntary  conveyance  reformed  after 
the  death  of  the  grantor  so  as  to  include  land  omitted  therefrom  is 
not  binding  on  an  heir,  so  as  to  preclude  him  from  asserting  and 
maintaining  his  heirship  by  the  method  pointed  out  in  section  1664 
of  the  Code  of  Civil  Procedure. 

Ii>. — Consent  of  State.— A  voluntary  conveyance  cannot  be  reformed 
after  the  death  of  the  grantor  so  as  to  include  land  omitted  there- 
from, without  the  consent  of  the  state,  even  though  there  be  no 
heirs,  since  the  state  has  a  contingent  interest  in  the  estate  of  one 
dying  intestate. 

iDw — Consent  or  Exbcutob — ^Lack  or  Authority. — An  executor  of  a 
will  has  no  authority  to  consent  to  the  reformation  of  a  voluntary 
conveyance  after  the  death  of  the  grantor,  so  as  to  include  land 
omitted  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    Malcolm  C.  Glenn,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I 

E.  El.  Gaddis,  and  L.  Ernest  Phillips,  for  Appellants.        / 

j 

A.  G.  Bailey,  for  Respondents. 

BURNETT,  J.— The  action  was  brought  for  the  reformat 
tion  of  a  deed  executed  by  the  testator  in  liis  lifetime.  It 
was  found  by  the  court  that  at  the  time  of  his  death  the  de- 
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ceased  was  the  owner  and  in  the  possession  of  property  de- 
scribed as  lot  No.  6  in  block  No.  10,  in  the  town  of  Winters, 
county  of  Yolo,  that  he  made  no  disposition  of  it  by  his  will ; 
that  on  the  thirty-first  day  of  July,  1912,  said  Cradwick  exe- 
cuted a  certain  deed  of  conveyance  to  the  plaintiffs,  granting 
u  certain  lot  of  land  contiguous  to  the  parcel  here  in  contro- 
versy; that  "said  deed  was  by  its  express  terms  made,  exe- 
cuted, and  delivered  by  the  grantor  therein  John  Cradwick, 
for  and  in  consideration  of  the  love  and  affection  which  he 
had  and  bore  unto  the  grantees  therein  named,  and  also  for 
the  better  maintenance,  support,  protection,  and  livelihood 
of  the  grantees  therein  named,  and  said  consideration  was  the 
sole  consideration  for  the  execution  of  said  deed";  that  said 
grantees  were  not  blood  relatives  of  deceased  "and  so  far  as 
known,  at  the  date  of  trial  said  deceased  had  no  heirs  at  law ; 
that  prior  to  the  time  said  deed  was  drafted  said  John  Crad- 
wick directed  the  scrivener  to  include  in  the  said  deed  the 
flaid  lot  No.  6,  in  block  10,  but  said  scrivener  failed  and  neg- 
lected to  do  so;  that  at  the  time  said  deed  to  said  lot  No.  7 
and  a  portion  of  said  lot  8  was  executed  and  delivered  noth- 
ing was  said  by  any  of  said  parties  or  by  said  scrivener  in 
reference  to  the  omission  of  said  lot  6  from  said  deed." 

It  is  further  found  "That  W.  S.  Baker  and  W.  P.  Womack, 
executors  of  the  last  will  and  testament  of  said  John  Crad- 
wick, deceased,  in  open  court  at  the  trial  of  the  issues  involved 
in  this  proceeding  consented  to  the  granting  of  a  decree  di- 
recting them  to  amend  and  reform  the  deed  hereinbefore  de- 
scribed, so  as  to  include  lot  6  in  block  10,  in  said  town  of 
Winters."  The  court  concluded  from  the  foregoing  facts 
tliat  the  plaintiffs  were  not  entitled  to  a  reformation  of  said 
deed,  and  therefore  directed  judgment  in  favor  of  defend- 
ants for  their  costs.    The  appeal  is  from  such  judgment. 

It  is  to  be  observed  that  there  is  no  express  finding  that  at 
the  time  of  the  execution  of  said  deed  the  grantor  intended 
to  convey  said  lot,  but  the  cause  has  been  treated  here  by  both 
parties  as  though  such  intention  existed  and  we  shall  so  con- 
sider it. 

It  is  quite  apparent  that  the  judgment  of  the  lower  court 
must  be  affirmed.  This  follows  from  the  rule  recognized  by 
all  the  authorities  that  a  voluntary  conveyance  will  not  be 
refornied  so  as  to  include  land  not  referred  to  or  conveyed 
therein  unless  all  the  parties  interested  in  said  land  consent 


Digitized  by  VjOOQIC 


Feb.  1918.]  FiCKES  v.  Baker.  131 

thereto.  The  rule  and  the  reason  underlying  it  are  clearly 
stated  in  Enos  v.  Stetvart,  138  Cal.  112,  [70  Pac.  1005],  from 
which  we  quote:  "A  court  of  equity  interferes  to  correct  a 
mistake  in  a  written  instrument  only  in  furtherance  of  jus- 
tice and  to  prevent  fraud  or  some  injustice.  In  this  case,  by 
refusing  to  correct  the  deed  no  fraud  nor  injustice  is  done  to 
appellant.  She  has  lost  nothing  because  she  paid  no  consid- 
eration for  the  deed.  She  has  been  deprived  of  nothing  the 
law  would  otherwise  give  her.  It  is  true  the  intention  of  the 
grantor  is  not  carried  out,  but  it  would  have  been  equally 
true  if  an  attempt  had  been  made  to  make  a  will  and  it  had 
been  defective  in  a  vital  part.  The  court  could  not  reform 
a  will  nor  make  it  so  that  it  would  comply  with  the  law.  In 
this  case  the  defendant  intended  to  convey  the  property  but 
she  did  not  do  so." 

In  Smith  v.  Smith,  80  Ark.  458,  [10  Ann.  Cas.  522,  97  S.  W. 
439],  it  was  held  that  the  deed  was  not  sufficient  to  convey 
the  eighty-two  and  one-half  acres  of  land  defectively  de- 
scribed; that  it  was  a  voluntary  conveyance  without  a  valu- 
able consideration  to  support  it,  and  that  equity  would  not 
reform  said  deed,  citing  a  long  number  of  authorities.  This 
case  was  affirmed  in  Johnson  v.  Austen,  86  Ark.  446,  [111 
S.  W.  455],  wherein  it  was  held:  "In  the  absence  of  evidence 
of  fraud  or  undue  influence  a  deed  of  gift  from  a  wife  to 
her  husband  cannot  be  reformed  without  the  consent  of  all 
parties." 

By  the  supreme  court  of  Michigan,  in  TuthUl  v.  Katz,  174 
Mich.  217,  [140  N.  W.  519],  it  was  declared  to  be  **a  well- 
established  rule  that  a  court  of  equity  will  refuse  its  aid  to 
rectify  a  mistake  in  a  conveyance  that  is  voluntary  and  with- 
out consideration  unless  all  the  parties  consent." 

In  Waiey  v.  Hod^e,  104  Wis.  81,  [76  Am.  St.  Rep.  852,  80 
N.  W.  75],  it  was  declared:  "There  can  be  no  doubt  of  the 
intention  of  the  father  to  convey  this  tract  of  land  to  the 
plaintiff.  His  deed,  however,  fails  to  describe  it.  The  rule 
is  quite  familiar  that  a  defective  deed  may  be  treated  in 
equity  as  an  agreement  to  convey  and  performance  enforced. 
But  the  rule  is  equally  well  understood  that  when  it  appears 
that  the  deed  was  voluntary,  equity  will  not  carry  it  into 
effect  or  reform  it."  But  we  forbear  further  citation,  as  we 
are  referred  to  no  contrary  decisions. 
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It  seems  to  be  contended,  however,  that  equity  will  with- 
hold  relief  after  the  death  of  the  grantor  only  where  there  is 
an  heir  to  succeed  to  the  property  and  it  is  claimed  that  the 
converse  of  the  proposition,  namely,  that  where  there  are  no 
heirs  the  court  should  correct  the  mistake  at  the  instance  of 
the  grantees,  is  a  sound  principle  of  equity. 

As  to  this  contention,  we  may  observe  that  there  is  no  ex- 
press finding  that  there  was  no  heir,  and  it  is  quite  apparent 
that  if  there  be  any  heir  to  an  estate  he  would  not  be  pre- 
cluded by  such  finding  in  this  case  from  asserting  and  main- 
taining his  heirship  by  the  method  pointed  out  in  section  1664 
of  the  Code  of  Civil  Procedure.  But  waiving  the  foregoing 
considerations  and  admitting  for  the  sake  of  argument  that 
if  all  parties  in  interest  consent,  such  deed  may  be  reformed 
after  the  death  of  the  grantor,  it  is  quite  apparent  that  there 
are  other  parties  in  interest  besides  the  heir  or  heirs  and  the 
grantees.  Whoever  would  succeed  to  the  property  under  the 
laws  of  the  state  stands  in  the  same  relation  to  the  grantor  as 
far  as  reformation  is  concerned  and  to  what  he  has  failed  to 
<5onvey  as  would  an  heir.  In  fact,  the  heir — so  called — ^is  a 
party  in  interest  only  by  virtue  of  the  statute,  and  the  same 
nection  of  the  code  which  provides  for  the  succession  by  a 
relative  to  the  decedent  determines  that  the  state  has  a  con- 
tingent interest  in  the  estate  of  one  dying  intestate.  For  said 
Election  1386  of  the  Civil  Code  reads:  "When  any  person  hav- 
ing title  to  any  estate  not  othei-wise  limited  by  marriage  con- 
tract dies  without  disposing  thereof  by  will,  it  is  succeeded  to 
and  must  be  distributed,  ...  in  the  following  manner:  .  .  . 
9.  If  the  decedent  leaves  no  husband,  wife  or  kindred  and 
there  are  no  heirs  to  take  his  estate  or  any  portion  thereof 
under  subdivision  eight  of  this  section,  the  same  escheats  to 
the  state  for  the  support  of  the  common  schools." 

In  other  words,  the  legal  title  to  said  lot  No.  6  on  the  death 
of  John  Cradwick  vested  according  to  the  order  prescribed 
by  said  section  1386,  and  the  interest  of  the  one  entitled  to 
the  same  is  not  affected  by  the  class  or  category  to  which  he 
may  belong. 

The  matter  cannot  be  made  plainer  by  argument,  and  it 
will  not  be  disputed  that  the  state  has  not  consented  to  the 
reformation  of  said  deed.  It  may  be  said  also  that  the  credi- 
tors, if  any — and  it  does  not  appear  that  there  was  none — • 
probably  have  such  an  interest  that  equity  would  not  be  jus- 
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tified  in  reforming  said  deed  without  their  consent,  but  as  to 
that  we  need  not  express  any  definite  opinion. 

There  is  some  pretense  that  the  executors  represented  the 
interested  parties  in  expressing  their  willingness  to  have  the 
deed  reformed.  Such  position,  however,  cannot  be  main- 
tained. We  need  not  consider  at  length  the  duties  and  re- 
sponsibilities of  executors,  as  those  matters  have  been  often 
discussed  in  the  decisions,  and  the  provisions  of  the  Code  of 
Civil  Procedure  on  the  subject  scarcely  need  elucidation.  It 
is  sufiScient  to  say  that  they  have  no  power  to  consent  to  such 
a  decree,  and  if  they  attempt  to  do  so  it  cannot  affect  the 
legal  title  to  the  property.  They  may  compound  with  a  credi- 
tor as  provided  by  section  1588  of  the  Code  of  Civil  Proce- 
dure, but  that  must  be  '*with  the  approbation  of  the  court, 
or  a  judge  thereof."  They  may  aLso  be  required  to  complete 
contracts  for  sale  of  real  or  personal  property  made  by  the 
decedent  in  his  lifetime  (Code  Civ.  Proc,  sec.  1597),  but  this 
must  be  by  direction  of  the  court,  and,  of  course,  it  must  be 
in  cases  wherein  the  grantor  if  living  could  be  compelled  to 
execute  the  conveyance. 

No  one  would  contend  that  in  a  case  like  this  where  the 
conveyance  was  voluntary  the  grantor  could  be  compelled  to 
convey  the  land  in  controversy.  Manifestly  the  executors 
stand  in  a  relation  no  more  favorable  to  the  grantees. 

We  think  there  is  no  merit  in  the  appeal,  and  the  judgment 
is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dv.  No.  1774.    Third  Appellate  District.— February  4,  1918.] 

EDWIN  H.  WILLIAMS,  Appellant,  v.  CITY  OP  VALLEJO 
(a  Municipal  Corporation),  et  al.,  Respondents. 

Municipal  Oorpobations— Chabteb — Power  of  Legislature. — ^Under 
the  coDstrtution,  the  legislature  has  no  authority  to  make  any  altera- 
tion or  amendment  to  a  city  eharter,  but  its  sole  power  is  to  ratify 
or  reject  it. 

Id.— Date  of  Taking  Effect  of  Charter— Right  to  Provide  in  Char- 
ter.— A  city  charter  may  provide  that  some  of  itP  prnviBlnoR  shall 
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take  effect  on  a  date  other  than  the  date  of  its  approval  by  the 
le^alature. 

Id. — Construction  or  BiSEBvoiBr— Part  op  Watee  System — ^Municipai* 
AfFAiB. — The  construction  of  a  reservoir  by  a  city  upon  its  own 
land  and  to  be  used  for  the  benefit  of  the  inhabitants  thereof  as  a 
part  of  its  water  system  is  a  municipal  affair,  within  the  provision 
of  section  8  of  article  XI  of  the  constitution. 

Id. — CoNSTEucnoN  op  Besebvois  in  Cm  op  Vallejo — Chaster  Gk)v- 
ERNINO  Work. — A  contract  for  the  construction  of  a  reservoir  in 
the  city  of  Vallejo  upon  its  own  land  for  the  benefit  of  the  city  as 
a  part  of  its  water  system,  which  was  entered  into  on  the  nine- 
teenth day  of  June,  1911,  is  governed  by  the  charter  of  1899  (Stats. 
1899,  p.  370),  and  not  by  the  charter  of  1911  (StaU.  1911,  p.  1422), 
since  by  the  express  provision  of  section  128  of  the  latter  instru- 
ment, it  did  not  become  effective  for  purposes  other  than  the  elec- 
tion of  ofiicers  until  July  1,  1911,  notwithstanding  it  was  approved 
by  the  legislature  on  March  11,  1911. 

)D. — City  Contracts  Under  Vallejo  Charter  op  1899 — Pubuc  Work 
Act  op  1897  Inapplicable. — In  view  of  the  fact  that  the  charter 
of  1899  of  the  city  of  Vallejo  (Stats.  1899,  p.  370),  provides  a  com- 
plete scheme  for  the  letting  of  contracts,  including  the  terms  and 
conditions  under  which  such  contracts  are  to  be  let,  including  also 
the  giving  of  a  bond  by  the  contractor  for  the  faithful  perform- 
ance of  the  contract,  it  follows  that  the  act  of  March  27,  1897,  or 
the  amendatory  act  of  May  1,  1911,  relating  to  the  giving  of  a  bond 
to  protect  materialmen  and  laborers  employed  by  the  contractor  on 
public  work,  has  no  application  to  contracts  let  under  such  charter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    W.  T.  O'Donnell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Earl  F.  Kennedy,  and  Edwin  H.  Williams,  for  Appellant. 

James  H.  O'Leary,  and  L.  O.  Harrier,  for  Respondents. 

CHIPMAN,  P.  J.— This  action  was  brought  by  plaintiff  to 
recover  judgment  for  the  sum  of  $3,496.44,  with  interest  at 
seven  per  cent  from  February  29,  1912,  and  for  costs  of  action 
against  the  defendant  city  of  Vallejo,  and  the  defendants 
Pryor,  Blake  and  Chappelle,  as  individuals,  by  reason  of  their 
having  been  at  the  time  the  alleged  indebtedness  occurred, 
members  of  the  board  of  public  worlcs  of  the  city  of  Vallejo. 
It  is  alleged  in  the  complaint  that  on  the  nineteenth  day  of 
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June,  1911,  the  city  of  Vallejo  "duly  and  regularly  author- 
ized the  board  of  public  works  of  the  city  of  Vallejo  to  accept 
the  bid  of  the  American  Construction  Company,  a  corpora- 
tion, for  the  construction  of  a  reservoir  for  the  said  city  of 
Vallejo  and  to  award  a  contract  for  the  performance  of  said 
work  to  said  American  Construction  Company.  That  there- 
upon and  in  pursuance  of  said  authorization  said  board  of 
public  works  of  the  city  of  Vallejo,  and  G.  Pryor,  W.  P.  Blake 
and  J.  F.  Chappelle,  commissioners  thereof,  did  .accept  said 
bid  of  said  American  Construction  Company  for  the  perform- 
ance of  said  works,  and  did  enter  into  a  contract  with  said 
American  Construction  Company  for  the  performance  of  said 
work,  for  the  amount  of  its  bid,  to  wit,  the  sum  of  $35,925. 
That  under  and  by  the  terms  of  said  contract  said  reservoir 
was  to  be  and  actually  was  constructed  upon  land  within  the 
Umits  of  said  county  of  Sol&no,  state  of  California,  belong- 
ing to  said  city  of  Vallejo  and  owned  by  it,  and  that  all  of 
said  property  is,  and  was  at  all  the  time  herein  mentioned, 
public  property  owned  in  fee  simple  absolute  by  said  city 
of  Vallejo."  That  at  the  time  said  contract  was  entered  into 
said  board  of  public  works  "and  the  defendants  herein,  and 
each  of  them,  wholly  failed  and  neglected  to  furnish  or  file 
with  said  board  of  public  works  or  otherwise,  or  require  said 
American  Construction  Company  to  furnish  or  file  with  said 
bnard  of  public  works  or  otherwise  any  bond  in  favor  of  sub- 
contractors, laborers,  and  materialmen  ...  as  required  by 
that  certain  act  of  legislature  entitled:  'An  act  to  secure  the 
payment  of  the  claims  of  materialmen,  mechanics,  or  laborers, 
employed  by  contractors  upon  state,  municipal,  or  other  pub- 
lic work,'  approved  March  27,  1897,  and  that  no  bond  of  any 
kind  or  character  was  filed  by  any  person  whomsoever  at  any 
time  in  compliance  with  the  terms  of  the  statute  above  men- 
tioned or  otherwise."  It  is  then  alleged  that  the  said  Ameri- 
can Construction  Company  entered  upon  the  performance  of 
the  work  and  completed  the  same  on  or  about  February  29, 
1912,  "and  thereupon  said  city  of  Vallejo  and  said  defend- 
ants herein  duly  and  regularly  accepted  said  work  from  said 
American  Construction  Company  and  paid  for  the  same  in 
full.  That  the  contract  hereinabove  mentioned  was  reduced 
to  writing  and  entered  into  as  a  written  contract."  That 
during  the  performance  of  the  work  under  said  contract  the 
said  American  Construction  Company  employed  certain  five 
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different  persons,  corporations,  or  companies  to  furnish  cer- 
tain work  and  labor  and  certain  materials  to  be  used  in  the 
construction  of  said  reservoir,  and  in  separate  counts  the  com- 
plaint sets  forth  the  fact  showing  that  each  of  said  persons 
did  perform  the  work  and  furnish  the  materials  as  alleged, 
also  setting  forth  the  reasonable  value  of  said  work  and  that 
the  said  American  Construction  Company  promised  to  pay 
in  each  instance  the  amount  claimed  therefor  ''immediately 
upon  the  completion  of  said  work,  but  that  although  often  de- 
manded it  has  refused  to  pay"  the  amounts  severally  claimed 
by  said  claimants,  and  that  the  amount  claimed  in  each  in- 
stance is  now  "owing  and  unpaid  on  said  account  after  de- 
ducting all  just  credits  and  offisets."  That  said  claimants, 
and  each  of  them,  prior  to  the  commencement  of  this  action 
assigned  their  several  claims  to  plaintiff,  and  he  is  now  the 
owner  and  holder  thereof.  That  plaintiff  has  demanded  set- 
tlement from  defendants  herein,  and  each  of  them,  of  tho 
several  amounts  shown  by  the  complaint  to  be  still  due  on 
said  claims,  "but  that  said  defendants,  and  each  of  them, 
have  wholly  neglected  and  refused  to  pay  the  same  or  emy 
part  thereof."  The  aggregate  of  these  said  several  claims 
amounts  to  the  sum  above  stated  for  which  judgment  is  asked. 

The  contract  referred  to  in  the  complaint  is  not  set  out  in 
full  nor  is  there  any  exhibit  showing  a  copy  thereof. 

A  general  and  special  demurrer  was  filed  and  the  court  or- 
dered that  it  be  sustained.  Whereupon  judgment  was  en-^ 
tered  for  defendants  and  that  plaintiff  take  nothing  by  this 
action.    Plaintiff  appeals  from  the  judgment. 

The  point  chiefly  relied  upon  by  appellant  is  as  follows: 
"The  city  and  its  responsible  officials  are  liable  to  the  plain- 
tiff for  their  failure  to  file  a  bond  to  secure  the  payments  of 
the  claims  of  laborers  and  materialmen  in  accordance  with 
public  works  act."  The  statute  referred  to  is  the  act  ap- 
proved May  1,  1911  (Stats.  1911,  p.  1422),  amending  the  act 
approved  March  27,  1897  (Stats.  1897,  p.  201).  Section  1  of 
the  act  of  1911  provides  as  follows:  "Every  contractor  .  .  . 
to  whom  is  awarded  a  contract  for  the  execution  or  perform- 
ance of  any  building,  excavating,  or  other  mechanical  work 
for  this  state,  or  by  any  county,  city  and  county,  city,  town 
or  district  therein,  shall,  before  entering  upon  the  perform- 
ance of  such  work,  file  with  the  commissioners,  .  .  .  common 
council  or  other  body  by  whom  such  contract  was  awarded, 
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a  good  and  sufficient  bond  .  .  .  and  must  provide  that  if  the 
contractor,  person,  company  .  .  .  fails  to  pay  for  any  mate- 
rials or  supplies  furnished  for  the  performance  of  the  work 
contracted  to  be  done,  or  for  any  work  or  labor  done  thereon 
of  any  kind,  that  the  sureties  will  pay  the  same,  in  an  amount 
not  exceeding  the  sum  specified  in  the  bond;  provided,  that 
such  claim  shall  be  filed  as  hereafter  required.'* 

Section  2  of  the  act  provides  that  any  person  furnishing 
materials  or  supplies  used  in  the  performance  of  the  work 
contracted  to  be  executed  or  performed,  or  any  person  who 
performed  work  or  labor  upon  the  same,  or  any  person  who 
supplies  both  work  and  materials,  and  whose  claim  has  not 
been  paid  by  the  contractor,  company,  or  corporation,  to 
whom  the  contract  has  been  awarded,  shall  within  ninety 
days  fiom  the  time  such  contract  is  completed,  file  with  the 
body  of  officers  by  whom  said  contract  was  awarded  a  veri- 
fied statement  of  such  claim  together  with  a  statement  that 
tlic  same  has  not  been  paid. 

Appellant  also  calls  attention  to  section  66,  article  XI,  oi 
ti:e  1911  charter  (Stats.  1911,  p.  2004),  which  provides  that 
pro^iessive  payments  may  be  made  for  work  done  under  con- 
tracts, but  **no  contract  shall  provide  for  or  authorize  or 
permit  the  payment  of  more  than  seventy-five  per  cent  of  the 
contract  price  before  the  completion  of  the  work  done  under 
said  contract  and  the  acceptance  thereof  by  the  proper  offi- 
cer, department  or  board/' 

Respondents  contend  that  at  the  time  the  alleged  contract 
was  entered  into,  the  city  of  Vallejo  had  a  freeholders'  char- 
ter which  controlled  absolutely  and  was  free  from  impair- 
ment by  general  laws  as  to  all  municipal  affairs,  and  that 
this  was  the  charter  of  1899.  (Stats.  1899,  p.  370.)  That 
the  contract  under  consideration  was  made  June  19,  1911, 
whereas  the  charter  of  the  city  of  Vallejo  of  1911  went  into 
effect  July  1,  1911,  by  its  own  provisions,  section  128  thereof 
being  as  follows:  ''For  the  purpose  of  nominating  candidates 
and  electing  the  mayor,  auditor,  commissioners  and  school 
directors  in  accordance  with  this  charter,  this  charter  shall 
take  effect  from  the  time  of  the  approval  of  the  same  by  the 
legislature;  for  all  other  purposes  it  shall  take  effect  on  the 
first  day  of  July,  1911."  (Stats.  1911,  p.  2027.)  Appel- 
lant's reply  to  this  contention  is  that  under  the  provisions  of 
article  XI,  section  8,  of  the  constitution,  the  charter  went 


Digitized  by  VjOOQIC 


138  WiLUAMS  V.  City  op  Vallbjo.     [36  Cal.  App. 

into  effect  March  11,  1911,  the  date  at  which  the  joint  resolu- 
tion approving  and  ratifying  the  charter  was  filed  in  the  office 
of  the  Secretary  of  State,  '*  notwithstanding  the  provision  in 
the  charter  itsdf  to  the  contrary."  The  provision  found  in 
the  constitution  reads  as  follows:  ''The  legislature  shall  by 
concurrent  resolution  approve  or  reject  such  charter  as  a 
whole,  without  power  of  alteration  or  amendment ;  and  if  ap- 
proved by  a  majority  of  the  members  elected  to  each  house 
(t  shall  become  the  organic  law  Qf  such  city  or  city  and  county, 
and  supersede  any  existing  charter  and  all  laws  inconsistent 
therewith."  In  other  words,  the  appellant  contends  that  the 
taking  effect  of  the  charter  is  governed  by  the  constitutional 
provision  and  not  by  the  terms  of  the  charter  itself,  and  in 
support  of  this  contention  cites  the  case  of  Burke  v.  Board 
of  Trustees  of  San  Francisco,  4  Cal.  App.  235,  [87  Pac.  421]. 
The  quotation  cited  by  appellant  reads  as  follows:  *'The  act 
of  March  3,  1899  (Stats.  1899,  p.  57),  is  not  available  to  the 
appellant.  That  act  was  a  general  law  applicable  to  all  coun- 
ties, cities  and  counties,  and  towns  in  the  state,  whereas  the 
charter  of  San  Francisco  is  a  freeholders'  charter,  and,  when 
approved  by  the  legislature  in  1899,  became  by  the  express 
terms  of  the  constitution  (art  XI,  sees.  6,  8)  the  organic  law 
of  the  city  and  county,  and  superseded  the  existing  charter 
and  all  laws  inconsistent  therewith,  and  thereafter  the  city 
and  county  was  no  longer  subject  to  or  controlled  by  general 
laws."  It  is  stated  in  the  opinion  that  the  charter  of  San 
Francisco  went  into  effect  January  1,  1900,  and  as  it  further 
appears  that  the  resolution  of  approval  was  passed  in  1899, 
the  charter  itself  must  have  declared  when  it  was  to  take 
effect,  and  this  would  seem  to  show  that  the  crse  does  not 
support  appellant's  contention.  However,  we  entertain  no 
doubt  of  the  power  of  the  people  in  adopting  a  freeholders' 
charter  to  provide  when  certain  of  its  provisions  shall  take 
effect.  The  legislature  has  no  authority  under  the  constitu- 
tion to  make  any  alteration  or  amendment  of  the  charter. 
Its  sole  power  is  to  ratify  or  reject.  It  is  true  that  the  char- 
ter takes  effect,  as  declared  by  the  court  in  the  case  cited, 
when  approved  by  the  legislature,  but  that  case  does  not  hold 
that  the  charter  in  all  its  provisions  takes  operative  effect  en 
the  date  of  its  approval  by  the  legislature.  What  the  court 
snid  is  entirely  consistent  with  the  view  that  the  charter  talvc.j 
eltcct  according  to  its  provisions.    We  do  not  tliink  the  stat- 
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ute  of  1911,  OP  the  charter  adopted  in  that  year,  upon  which 
appellant  relies,  is  applicable  here,  but  the  right  of  recovery 
€n  the  part  of  plaintiff  must  be  determined  by  the  provision 
€f  the  charter  of  1899  and  the  condition  of  the  law  prior  to 
the  adoption  of  the  charter  of  1911. 

Apx>ellant'8  argument  is  based  exclusively  upon  rights  al- 
leged to  arise  out  of  the  provisions  of  the  charter  of  1911,  and 
unless  that  charter  was  in  force  when  the  contract  was  en- 
tered into,  the  complaint  fails  to  state  a  cause  of  action,  since 
no  similar  provisions  are  found  in  the  charter  as  it  stood  prior 
to  the  execution  of  the  contract. 

That  the  construction  of  a  reservoir  by  a  city  upon  its  own 
land  and  to  be  used  for  the  benefit  of  the  inhabitants  of  the 
city  as  a  part  of  its  water  system  constituted  a  "municipal 
affair"  cannot  admit  of  doubt.  The  constitution  expressly 
provides  that  ''it  shaU  be  competent  in  any  charter  framed 
under  the  authority  of  this  section  to  provide  that  the  munici- 
pality governed  thereunder  may  make  and  enforce  all  laws 
and  regulations  in  respect  to  municipal  affairs,  subject  only 
to  the  restrictions  and  limitations  provided  in  their  several 
charters  and  in  resi)ect  to  other  matters  they  shall  be  subject 
to  general  laws."  (Sec.  8,  art.  XI;  Btcrke  v.  Board  of  Trus- 
tees,  supra;  Dinan  v.  Superior  Court,  6  Cal.  App.  217,  [91 
Pac.  806].) 

The  charter  of  1899  provides  a  complete  scheme  for  the  let- 
ting of  contracts,  including  the  terms  and  conditions  under 
which  such  contracts  are  to  be  let  (Stats.  1899,  p.  399),  in- 
cluding also  the  giving  of  a  bond  by  the  contractor  for  the 
faithful  performance  of  the  contract.  (Stats.  1899,  sec.  85, 
p.  402.)  It  follows  that  the  act  of  March  27,  1897,  or  the 
act  of  May  1,  1911,  referred  to  by  appellant,  relating  to  the 
priving  of  a  bond  to  protect  materialmen  and  laborers  em- 
ployed by  the  contractor  on  public  work,  has  no  application 
to  tlic  present  case.  This  seems  to  have  been  definitely  settled 
as  the  law  in  the  case  of  Loop  Lumber  Co.  v.  Van  Loben  Sels, 
173  Cal.  228,  [159  Pac.  600].  Defendant  entered  into  a  con- 
tract with  the  city  and  county  of  San  Francisco  to  do  certain 
sewer  work.  He  gave  bond  as  required  by  the  act  of  March 
27,  1897,  for  the  protection  of  materialmen,  mechanics,  and 
laborers  employed  on  the  work.  Defendant  defaulted  and 
the  action  was  bronorht  against  him  and  his  sureties.  Plain- 
tiff had  judgment  and  on  appeal  the  judgment  was  reversed. 
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We  quote  from  the  opinion,  written  by  Chief  Justice  Angel- 
lotti,  173  Cal.,  at  page  232,  [159  Pae.  602] :  ''We  do  not  think 
it  can  be  seriously  questioned  that  a  municipality  may  pro- 
vide in  its  freeholders'  charter  for  a  complete  scheme  for  the 
doing  of  such  work  that  will  be  paramount  to  anything  con- 
tained in  any  act  of  the  state  legislature,  and  that  in  regard 
to  such  municipality,  anything  contained  in  any  general  law 
of  the  state  that  is  inconsistent  with  the  charter  provisions 
must  be  inoperative."  We  quote  further,  173  Cal.,  at  page 
233,  [159  Pac.  602]:  ''Section  21  [referring  to  the  charter 
of  the  city  and  county  of  San  Francisco]  provides  for  the 
contract  and  its  execution.  It  requires,  among  other  things, 
that,  at  the  same  time  with  the  execution  of  the  contract,  the 
contractor  shall  execute  to  the  city  and  county  a  bond  condi- 
tioned 'for  the  faithful  performance  of  the  contract.'  No 
other  bond  is  required  by  the  charter.  ...  It  is  apparent 
that  a  complete  scheme  is  thus  provided  by  the  charter  for 
the  doing  of  such  work  as  is  here  involved,  and  that  it  was 
intended  to  specify  all  the  terms  and  conditions  upon  which 
a  contract  was  to  be  awarded  and  the  work  contracted  for 
performed.  ...  It  seems  to  us  to  be  perfectly  dear  that  a 
state  statute  imposing  other  conditions  on  the  contractor  .  .  . 
is  inconsistent  with  the  charter  provisions  on  the  subject  and 
consequently  ineffectual  for  any  purpose. 

"It  is  urged  that  the  act  is  not  in  conflict  with  the  charter, 
for  the  reason  that  the  latter  contains  no  provision  at  all  in 
regard  to  such  a  bond  as  is  required  by  the  act — ^neither  re- 
quires such  a  bond  nor  in  terms  declares  that  no  such  bond 
is  essential ;  but  this  in  no  degree  affects  the  question.  The 
charter  does  purport  to  provide  all  the  conditions  imposed 
on  the  contractor  as  a  prerequisite  to  doing  the  work,  includ- 
ing the  giving  of  a  bond  for  the  faithful  performance  of  the 
contract,  and  contemplates  that  upon  compliance  with  those 
conditions  he  shall  proceed  with  such  work.  Any  law  pur- 
porting to  impose  other  conditions  as  a  prerequisite  to  doing 
the  work  is  necessarily  inconsistent  with  the  charter.  It  is 
not  a  case  where  the  charter  is  silent  upon  the  matter,  and 
the  authorities  recited  by  respondent  in  this  connection  are 
therefore  not  in  point.  ..." 

The  Vallcjo  charter  is  quite  similar  to  the  charter  of  the 
city  of  San  Francisco  in  its  provisions  relating  to  contrnot3 
respecting  the  letting  of  contracts,  and  as  to  contracts  cm- 
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bracing  a  **  municipal  affair, "  its  provisions  are  controlling. 
Respondents  advance  some  other  reasons  in  support  of  the 
judgment,  but  as  we  deem  the  foregoing  as  conclusive  of  the 
question  presented  by  appellant,  we  need  not  consider  them. 
The  judgment  is  afSrmed. 

Hart,  J.y  and  Burnett,  J.,  eoncnrred* 


[CSv.  No.  1775.    Third  Appellate  District.— February  4,  1918.] 

EDWIN  H.  WILLIAMS,  Appellant,  v.  CITY  OF  VALLEJO 
(a  Municipal  Corporation),  et  al.,  Respondents. 

Municipal  Oobpobations— Contract  fob  Pubuc  Work  in  City  of 
Vallkjo— Inapplicability  op  Act  op  Maroh  27,  1897. — A  contract 
entered  into  bj  the  city  of  Yallejo  on  the  nineteenth  day  of  June, 
1911,  for  the  doing  of  municipal  work  is  governed  by  the  charter 
of  1899,  and  not  by  the  charter  of  1911,  and  in  view  of  the  fact 
that  the  former  charter  provides  a  complete  scheme  for  the  letting 
of  such  contracts  and  the  giving  of  bonds,  the  public  work  act  of 
March  27,  1897,  is  inapplicable  to  such  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Bolano  County.    W.  T.  O'Donnell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Karl  P.  Kennedy,  and  Edwin  H.  Williams,  for  Appellant. 

James  H.  O'Leary,  and  L.  O.  Harrier,  for  Respondents. 

CHIPMAN,  P.  J. — The  general  features  of  this  action  do 
not  differ  very  materially  from  those  presented  in  No.  1774, 
ante,  p.  133,  [171  Pac.  834].  In  addition  to  the  parties  named 
as  defendants  in  the  action  No.  1774  are  the  following :  Board' 
of  trustees  of  the  city  of  Vallejo  and  the  members  thereof, 
to  wit:  R.  C.  Pierce,  J.  Sullivan,  Geo.  Tripp,  Wm.  Herbert, 
and  C.  B.  Butler ;  Geo.  Plildreth,  auditor  of  the  city  of  Val- 
lejo, and  J.  V.  0  'Hara,  treasurer  of  the  city  of  Vallejo.  The 
averments  in  the  complaint  not  found  in  the  complaint  in 
No.  1774  are  the  following:  That  the  contract  referred  to 
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entered  into  by  the  American  Construction  Company  pro- 
vided for  payment  in  installments  "in  such  manner  that  said 
American  Construction  Company  should  receive  ninety  per 
cent  of  the  total  value  of  all  the  work  done  by  it  immediately 
upon  the  completion  and  acceptance  thereof  by  said  city  of 
Vallcjo,  and  that  ten  per  cent  and  no  more  of  the  contract 
price  should  be  reserved  as  a  final  payment  upon  said  con- 
tract to  be  paid  subsequent  to  the  completion  of  the  same." 
That  at  the  completion  of  the  contract  the  said  company  pre- 
sented its  demands  for  ninety  per  cent  of  the  full  contract 
price  for  said  work,  to  wit,  the  sum  of  $32,332.50,  and  that 
in  due  course  this  amount  was  paid  by  the  city  and  received 
by  the  company  ''immediately  upon  the  completion  of  said 
work  and  contract  .  .  .  and  the  said  payment  constituted 
ninety  per  cent  of  said  contract  price."  In  the  averments 
relating  to  the  various  claims  assigned  to  plaintiff  for  work 
done  and  materials  furnished,  it  is  alleged  that  the  claimant 
in  each  case  **  within  thirty  days  subsequent  to  the  time  when 
said  contract  of  said  American  Construction  Company  witli 
the  said  city  of  Vallejo  hereinabove  mentioned  was  com- 
pleted" filed  his  claim  with  the  auditor  of  said  city  giving 
notice  to  withhold  from  said  American  Construction  Com- 
pany the  amount  of  his  claim,  and  further  notifying  said 
auditor  that  he  had  furnished  materials  as  set  out  in  the  com- 
plaint, stating  in  general  terms  the  kind  of  labor  and  mate- 
rials furnished,  names  of  persons  to  whom  the  same  were  fur- 
nished, and  the  amount  and  value  of  the  same.  "That  due 
to  the  failure  of  the  defendants  and  each  of  them  to  reserve 
twenty-five  per  cent  of  the  full  contract  price  of  said  work 
from  said  American  Construction  Company  as  hereinabove 
set  out,  said  demand  [naming  the  claimant]  was  not  satisfied 
or  paid."  In  each  count  setting  forth  the  various  claims, 
the  reasonable  value  of  the  work,  labor,  and  material  and  the 
amount  agreed  by  the  company  to  be  paid  "therefor  immedi- 
ately upon  the  completion  of  said  work"  is  stated  and  also 
the  amount  paid  and  the  amount  remaining  due.  It  does 
not  clearly  appear  whether  or  not  these  several  payments 
shown  were  made  out  of  the  ten  per  cent  remaining  after  the 
payment  to  the  construction  company  of  the  ninety  per  cent 
as  hereinabove  shown,  nor  does  it  appear  that  the  construe 
tion  company  was  paid  any  portion  of  this  ten  per  cent.  We 
inicr,  however,  from  the  treatment  of  the  case  in  the  briefs 
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that  these  several  payments  referred  to  by  the  different  claim- 1 
ants  were  paid  out  of  this  reserve  ten  per  cent,  and  appellant's 
contention  is  that  the  defendants  are  liable  for  *'the  failure 
of  the  defendants  and  each  of  them  to  reserve  twenty-five 
per  cent  of  the  full  contract  price  of  said  work  from  said 
American  Construction  Company." 

Appellant's  argument  takes  the  same  course  of  reasoning 
as  in  the  case  No.  1774,  and  rests  upon  the  assumption  that 
the  Vallejo  charter  of  1911  was  in  force  at  the  time  the  con- 
tract was  made  with  the  American  Construction  Company, 
and  that  the  statute  of  1911  amendatory  of  the  statute  of 
1897  applies.  This  we  have  shown  in  the  case  above  referred 
to  is  an  erroneous  assumption  upon  the  part  of  appellant. 

We  can  discover  no  legal  basis  for  this  action,  and  the  judg- 
ment IS  therefore  affirmed. 

Harty  J.y  and  Burnett^  J.,  concurred. 


[Civ.  No.  1814.    Third  Appellate  District.— February  4,  1918.] 

P.  J.  SMITH,  Petitioner,  v.  DUNCAN  C.  McCALLUM  et  al., 
Respondents. 

Ckiminal  Law — Omission  to  Provide  for  Minor — Givino  of  Bond  fob 
Support — Order  Denying  New  Trial — Appeal. — In  a  proBccution 
under  section  270  of  the  Penal  Code  for  willfully  omitting,  without 
lawful  excuse,  to  furnish  a  minor  with  necessaries,  the  giving  of 
the  bond  for  such  support  provided  by  section  270b  of  such  code 
and  the  suspension  of  sentence  does  not  deprive  the  defendant  of 
the  right  to  appeal  from  the  order  denying  his  motion  for  a  new 
trial 

Id. — Suspension  of  Judgment — Appeal  from  Order  Denting  New 
Trial. — ^Under  sections  1201,  1202,  and  1237  of  the  Penal  Code,  an 
appeal  may  be  taken  from  an  order  denying  a  motion  for  a  new 
trial,  although  judgment  has  been  suspended  and  not  entered. 

Costs — Transcjription  of  Notes — ^Mandamus — Original  Proceeding 
in  Appellate  Court  After  Refusal  in  Trial  Court.— In  an  origi- 
nal proceeding  in  mandamus  in  the  appellate  court  to  compel  a 
court  reporter  to  make  a  transcription  of  his  notes  in  a  criminal  case 
for  the  use  of  the  defendant  on  aooeal.  the  petitioner,  if  successful, 
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is  entitled  to  his  costs,  although  the  judge  of  the  trial  court  refused 
to  order  the  transcription  on  the  ground  that  the  defendant  was  not 
entitled  thereto. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  transcription  of  stenographic  notes  for  use  on 
appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  Platnauer,  for  Petitioner. 

U.  S.  Webb,  Attomey-Qeneral,  J.  Charles  Jones,  Deputy 
Attorney-General,  Raymond  A.  Leonard,  District  Attorney, 
and  H.  R.  Davids,  Assistant  District  Attorney,  for  Re- 
spondents. 

CHIPMAN,  P.  J.— Application  for  writ  of  mandate.  It 
appears  from  the  petition  that  petitioner  was  informed 
against  for  omitting  without  lawful  excuse  to  furnish  his 
minor  child  with  necessary  food,  and  on  December  14,  1917, 
he  was  convicted  of  the  offense  charged  in  the  information. 
The  court  appointed  December  17,  1917,  as  the  time  for  pro- 
nouncing judgment.  On  said  day,  and  before  judgment  was 
pronounced,  defendant  in  open  court  made  and  filed  a  motion 
and  application  in  arrest  of  judgment,  and  also  a  motion  and 
application  for  a  new  trial;  thereupon  the  court,  at  the  re- 
quest of  the  petitioner,  continued  the  hearing  of  said  motions 
until  the  twentieth  day  of  December,  1917,  and  extended  the 
time  for  pronouncing  judgment  until  said  last-named  day, 
on  which  day  the  court  made  an  order  denying  petitioner's 
said  application  and  motion  in  arrest  of  judgment  and  also 
made  an  order  denying  petitioner's  application  and  motion 
for  a  new  trial  in  said  action,  and  thereupon,  at  the  time 
said  orders  were  made,  petitioner  in  open  court  announced 
that  he  appealed  to  the  district  court  of  appeal  for  the  third 
district  from  the  order  denying  his  application  and  motion 
for  a  new  trial  in  said  action.  Thereafter,  and  on  the  same 
day,  to  wit,  December  20,  1917,  defendant  appeared  before 
the  court  and  entered  into  an  undertaking  to  the  state,  with 
two  sureties,  in  the  penal  sum  fixed  by  said  court,  conditioned 
that  he  would  pay  to  the  person  having  the  custody  of  said 
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minor  child  the  stun  per  month  fixed  by  said  court  in  order 
to  thereby  provide  for  said  minor  child  the  necessary  food, 
clothing,  shelter,  and  medical  attendance,  which  bond  was  ap- 
proved by  said  superior  court.  **That  thereupon  said  court 
suspended  proceedings  and  sentence  in  said  action";  'Hhat 
on  said  twentieth  day  of  December,  1917,  and  after  proceed- 
ings and  sentence  had  been  suspended,  petitioner  filed  with 
the  clerk  of  said  court  and  presented  to  said  superior  court 
an  application  for  a  reporter's  transcript,  which  application 
stated  in  general  terms  the  grounds  of  said  appeals  and  the 
points  upon  which  he  relied,  and  designated  the  portions  of 
the  stenographic  reporter's  notes  relied  on,  which  applica- 
tion is  in  the  words  and  figures  following,  to  wit":  (therein 
appears  a  recital  of  the  proceedings  relating  to  the  notice  of 
appeal,  the  grounds  of  the  appeal,  ten  in  all,  and  also  a  desig- 
nation of  the  portions  of  the  phonographic  reporter's  notes 
relied  on).  In  the  body  of  the  application,  as  copied  in  the 
petition  herein,  it  is  stated  that  the  notice  of  motion  was 
given  on  December  20,  1917,  and  the  motion  was  denied  by 
the  court  on  December  20,  1917,  and  it  also  appears  that  de- 
fendant gave  notice  of  appeal  from  the  judgment.  In  the 
concluding  paragraphs  the  date  of  the  notice  of  motion  and 
the  order  made  by  the  court  is  given  as  December  17,  1917. 
Since  the  argument,  a  certified  copy  of  the  application  on  file 
in  the  action  has  been  filed  in  this  court,  from  which  it  clearly 
appears  that  the  correct  date  at  which  the  motion  and  order 
were  made  was  December  20,  1917,  and  it  was  on  that  date 
and  after  the  said  order  was  made  that  the  order  suspending 
sentence  was  made.  It  is  then  shown  in  the  petition  herein 
that  on  said  December  20,  1917,  "the  said  superior  court  re- 
fused to  make  an  order  directing  the  phonographic  reporter 
to  transcribe  such  portion  of  her  notes  as  in  the  opinion  of 
the  court  might  be  necessary  to  fairly  and  fully  present  the 
points  relied  upon  by  petitioner,  and  refused  to  make  an 
order  directing  such  phonographic  reporter  to  transcribe  any 
portion  of  her  notes.  That  said  superior  court  has  never 
at  any  time  made  any  order  directing  said  phonographic  re- 
porter to  transcribe  any  portion  of  said  notes."  It  is  fur- 
ther shown  that  respondent,  McCallum,  is  the  official  reporter 
of  said  court  and  took  down  the  shorthand  notes  of  the  pro- 
ceedings in  said  action  on  the  said  motions,  and  that  respond- 
ent Duffy  was  the  acting  official  reporter  at  the  trial;  that 
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on  December  28,  1917,  petitioner  demanded  of  respondents 
and  each  of  them  that  within  twenty  days  after  said  Decem- 
ber 20,  1917.  they  and  each  of  them  file  with  the  clerk  of 
said  court  an  original  and  three  carbon  copies  ''of  those  por- 
tions of  their  respective  notes  so  required  by  petitioner  and 
his  application  so  filed  and  presented,"  but  they  and  each 
of  them  refused  so  to  do,  "and  they  have  and  each  of  them 
has  informed  respondent  [petitioner?]  that  they  will  not  do 
so."  It  is  further  alleged  that  the  said  superior  court  '*is 
of  the  opinion  that  petitioner  is  not  entitled  to  prosecute  his 
said  appeals,  and  that  the  county  of  Butte  should  not  be  put 
to  the  expense  of  paying  for  said  transcription  and  has  so 
informed  petitioner." 

The  first  point  made  by  respondents  is  based  on  the  assump- 
tion that  petitioner  in  his  petition  refers  to  orders  made  on 
December  17, 1917,  whereas  *•  there  are  no  such  orders."  The 
petition  itself  leaves  little  doubt  that  the  true  date  is  Decem- 
ber 20th.  However,  the  certified  copy  clears  away  all  doubt 
and  shows  that  the  date  of  the  orders  was  December  20th  and 
also  that  there  was  no  notice  of  motion  of  appeal  from  the 
judgment,  and  had  there  been,  it  should  be  treated  as  super- 
fluous, for  judgment  was  in  fact  suspended. 

Bespondents'  second  point  is  that  no  appeal  has  been  taken 
in  the  manner  required  by  the  provisions  of  section  1239  of 
the  Penal  Code.  This  section  refers  to  an  appeal  from  the 
judgment  and  provides  that  it  must  be  taken  at  the  time  judg- 
ment is  rendered ;  and  also  that  an  appeal  from  an  order  after 
judgment  must  be  taken  at  the  time  the  order  is  made.  It 
makes  no  provision  as  to  when  the  appeal  from  an  order  deny- 
ing motion  for  a  new  trial  is  to  be  taken.  Section  1182,  how- 
ever, provides  that  the  application  must  be  made  before  judg- 
ment and  the  order  denying  the  motion  must  immediately 
be  entered  by  the  clerk  in  the  minutes.  The  contention  is 
"that  an  appeal  can  only  be  taken  under  the  provisions  of 
section  1239,"  and  as  this  section  makes  no  mention  of  an 
appeal  from  the  order  denying  the  new  trial,  no  appeal  lies. 
But  section  1237  of  the  Penal  Code  expressly  provides:  **An 
appeal  may  be  taken  by  the  defendant  1.  Prom  a  final  judg- 
ment of  conviction;  2.  From  an  order  denying  a  motion  for 
a  new  trial ;  3.  From  any  order  made  after  judgment,  aflfect- 
ing  the  substantial  rights  of  the  party."  The  right  to  appeal 
is  thus  clearly  given.     Section  1239  provides  that  the  appen) 
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may  be  taken  from  the  judgment  in  open  court  at  the  time 
it  is  rendered  and  from  an  order  made  after  judgment,  but 
does  not  mention  the  order  denying  motion  for  new  trial,  and, 
of  course,  does  not  provide  at  what  time  such  appeal  is  to  be 
taken. 

This  brings  us  to  the  principal  point  urged  by  respondents, 
to  wit,  that  no  appeal  lies  from  an  order  denying  motion  for 
a  new  trial  until  after  judgment  of  conviction  is  entered. 

The  right  of  appeal  has  been  said  by  the  supreme  court  to 
be  guaranteed  by  the  constitution  and  to  be  as  sacred  as  the 
right  to  trial  by  jury,  and  is  one  of  the  means  provided  by 
law  to  determine  the  guilt  or  innocence  of  the  accused.  {Ex 
parte  Hoge,  48  Cal.  3,  6;  Jn  re  Adams,  81  Cal.  163,  167,  [22 
Pac.  547].)  Under  sections  1201  and  1202  the  motion  for  a 
new  trial  must  be  made  before  judgment  is  pronounced. 
Under  subdivision  1,  section  1203,  the  court  may  suspend  sen- 
tence, and  in  cases  arising  under  sections  270  and  270a  (under 
which  petitioner  was  convicted)  the  suspension  may  continue 
for  five  years.  The  bond  given  by  petitioner  for  the  support 
of  his  minor  child  was  under  section  270b,  and  by  that  sec- 
tion the  court  was  also  authorized  to  suspend  sentence,  but 
this  bond,  in  our  opinion,  is  not  a  waiver  of  petitioner's  right 
to  appeal  from  the  order  denying  his  motion  for  a  new  trial. 
In  State  v.  Coolidge,  72  Wash.  42,  [129  Pac.  1088],  a  bond 
was  given  by  the  defendant  after  conviction  in  a  case  such 
as  we  have  here,  and  it  was  there  claimed  that  the  bond  oper- 
ated as  a  waiver  of  defendant's  right  to  appeal.  Said  the 
court:  "It  may  be  that  a  case  might  arise  where  the  giving 
of  a  bond,  conditioned  for  the  performance  of  a  judgment, 
would  operate  as  a  waiver  of  the  right  to  appeal ;  but  it  can- 
not be  so  held  in  this  case.  The  verdict  still  stands,  and  de- 
fendant is  entitled  to  urge  such  legal  defense  as  he  may  have 
thereto."  In  the  case  cited  no  judgment  had  been  entered, 
but  the  court  made  an  order,  as  here,  staying  proceedings. 
A  motion  for  a  new  trial  had  previously  been  made  and 
denied. 

It  has  been  held  that  the  giving  notice  of  appeal  to  the 
clerk  under  the  new  system  gives  the  appellate  court  juris- 
diction in  civil  cases.  (HiberrUa  Sav.  &  Loan  8oc,  v.  Doran, 
161  Cal.  118,  120,  [118  Pac.  526] ;  Clemens  v.  Grepp,  34  Cal. 
App.  272,  [167  Pac.  299].)  We  see  no  reason  why  this  should 
not  be  ti'ue  of  appeals  in  criminal  cases.     Section  1247  of 
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the  Penal  Code  provides  that  upon  an  appeal  from  an  order 
of  the  superior  court  to  the  district  court  of  appeal  in  any 
criminal  action  where  appeal  is  allowed  by  law,  the  defend- 
ant must  within  a  given  time  make  application  to  the  trial 
court,  stating  the  grounds  of  the  appeal  and  designate  the 
portions  of  the  stenographic  reporter's  notes  upon  which  de- 
fendant relies.  It  is  made  the  duty  of  the  court,  upon  such 
application,  to  order  the  transcription  made  and  also  the  duty 
oif  the  reporter  to  file  with  the  clerk  such  transcription. 
Everything  which  this  section  requires  of  the  defendant  was 
done  in  this  case.  Section  1247a  makes  it  the  duty  of  the 
clerk  to  deliver  copies  of  the  transcription  to  the  parties 
named,  including  a  copy  to  the  court  for  its  approval,  and  if 
no  objection  is  made  to  the  transcription,  it  is  made  the  duty 
of  the  court  to  approve  it  and  deliver  it  to  the  clerk.  Pro- 
vision is  made  for  hearing  objections  and  for  approval  by 
the  court  thereafter.  When  finally  approved  and  received  by 
the  clerk  from  the  judge,  the  derk  "must  immediately  trans- 
mit the  same  to  the  court  to  which  the  appeal  was  taken,  and 
thereupon  it  shall  become  a  part  of  the  record  upon  appeal." 
Section  1246  provides  that  ''upon  the  appeal  being  taken,  the 
clerk  of  the  court  from  which  the  appeal  is  taken  must,"  with- 
out charge,  within  twenty  days  thereafter,  transmit  to  the 
clerk  of  the  appellate  court  a  typewritten  copy  of  the  follow- 
ing papers:  The  enumerated  papers  include  ''the  proceedings 
on  motion  for  arrest  of  judgment  or  new  trial." 

The  machinery  seems  to  be  amply  provided  for  perfect- 
ing the  appeal  from  the  order  in  question,  and  is  the  same 
for  perfecting  the  appeal  from  the  judgment  or  any  order 
made  after  judgment,  without  regard  to  the  fact  that  no  men- 
tion of  such  order  is  made  in  section  1239.  It  was  held  in 
People  V.  Thompson,  115  Gal.  160,  [46  Pac.  912],  that  al- 
though there  was  no  question  raised  on  an  appeal  from  the 
judgment  as  to  the  instructions,  and  they  were  not  in  fact  pre- 
sented or  passed  upon,  the  instructions,  nevertheless,  may  be 
reviewed  upon  an  appeal  from  the  order,  notwithstanding 
that  they  might  also  have  been  reviewed  on  an  appeal  from 
the  judgment  if  presented  on  such  appeal.  Still,  as  was  there 
held,  the  Penal  Code  provides  for  an  appeal  from  an  order 
denying  a  new  trial  (section  1237),  and  as  the  motion  for  a 
new  trial  is  an  independent  proceeding,  it  may  happen,  as  in 
civil  cases,  that  a  judgment  is  set  aside  on  a  motion  for  a  new 
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trial  after  it  had  been  affirmed  on  appeal  from  the  judgment, 
and  such  was  the  result  in  the  case  cited. 

In  the  case  of  People  v.  Irish,  34  Cal.  App.  424,  [167  Pac. 
900],  a  case  such  as  this  one,  sentence  was  suspended  and 
an  appeal  taken  and  heard  and  judgment  affirmed.  The 
opinion  does  not  state  from  what  the  appeal  was  taken,  but 
an  examination  of  the  record  shows  that  it  was  from  the  order 
denying  a  new  trial  while  the  sentence  remained  suspended. 

The  contention  of  respondents  leads  to  this — ^that  the  de- 
fendant may  rest  under  suspended  sentence  for  a  period  of 
five  years  before  he  can  have  his  motion  for  a  new  trial  heard. 
He  may  not  have  been  guilty  of  the  offense  charged  or  he  may 
not  have  been  legally  convicted,  but  the  law  furnishes  no 
remedy  under  which  he  can  have  these  questions  answered 
by  an  appellate  court  pending  suspension  of  sentence. 

We  think  petitioner  is  entitled  to  have  his  appeal  heard 
pending  suspension  of  sentence,  and  it  is  therefore  ordered 
that  he  have  the  writ  prayed  for. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

On  application  for  a  rehearing  the  court,  on  March  6,  1918, 
rendered  the  following  supplemental  opinion: 

CHIPMAN,  P.  J. — Petitioner  was  granted  a  writ  of  manr 
damus  compelling  respondent  Duflfy  to  transcribe  her  notes 
of  all  the  proceedings  taken  at  the  trial  of  petitioner,  when 
as  defendant  in  a  criminal  action  he  was  convicted  of  failing 
to  support  his  minor  child,  and  also  compelling  respondent 
McCallum  to  transcribe  his  notes  of  the  proceedings  of  the 
court  on  the  motion  of  petitioner,  defendant  in  the  action, 
in  arrest  of  judgment  and  for  a  new  trial,  it  appearing  that 
in  said  action  respondent  Duffy  was  acting  as  the  official  re- 
porter  at  the  triaJ  and  respondent  McCallum  was  acting  as 
official  reporter  at  the  hearing  of  said  motion ;  and  it  further 
appearing  that  said  transcripts  were  regularly  demanded  by 
the  defendant  in  aid  of  his  appeal  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

In  the  present  matter  petitioner  seeks  a  rehearing  for  the 
purpose  alone  of  having  the  judgment  so  amended  as  to  allow 
him  his  costs  herein.  It  is  understood  that  if  costs  arc  not 
legally  allowable,  the  petition  should  be  denied ;  and  if  allow- 
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able  and  allowed  by  the  court,  that  the  jud^nx^ent  be  amended 
accordingly. 

Costs  are  allowable  by  statutory  authority  only.  They  are 
allowed  to  the  plaintiff,  of  course,  in  the  following  cases: 
"  ...  4.  In  a  special  proceeding."  (Code  Civ.  Proc,  sec. 
1022.)  **In  other  actions  than  those  mentioned  in  section 
ten  hundred  and  twenty-two,  costs  may  be  allowed  or  not, 
...  in  the  discretion  of  the  court.  ..."  (Code  Civ.  Proc, 
sec.  1025.)  In  an  application  for  mandate,  "if  judgment  be 
given  for  the  applicant,  he  may  recover  the  damages  which 
he  has  sustained,  .  .  .  together  with  costs ;  and  for  such  dam< 
ages  and  costs  an  execution  may  issue.  ..."  (Code  Civ. 
Proc,  sec  1095.) 

In  the  case  of  PUUnauer  v.  Superior  Court,  33  Cal.  App. 
;^94,  [165  Pac  41],  relied  on  by  respondents,  we  held  that 
costs  were  not  allowable  for  the  reasons  there  stated  at  some 
length.  The  application  there,  however,  was  for  a  writ  of 
review,  running  against  the  court.  The  prevailing  party  re- 
lied upon  sections  1027  and  1032  of  the  Code  of  Civil  Pro- 
cedure, but  these  sections  were  held  to  be  inapplicable,  and 
it  was  also  held  that  costs  could  be  recovered  neither  against 
the  judge  nor  the  county. 

The  statute  as  to  writs  of  review  makes  no  mention  of 
costs,  leaving  the  question  to  be  determined  under  the  gen- 
eral provisions  as  to  costs.  The  reasons  given  for  the  deci- 
sion in  the  Platnauer  case  are  not  applicable  here.  Besides, 
in  nvandamus  proceedings  there  is  express  authority  given  for 
recovering  costs.  The  argument  of  respondents  that  *' short- 
hand reporters  are  governmental  agencies  of  the  superior 
court,  which  is  a  governmental  agency  of  the  state,"  and 
hence  should  enjoy  the  immunity  given  the  court  in  the  mat- 
ter of  costs,  does  not  strongly  appeal  to  us.  The  court  in  the 
case  cited  was  exercising  a  judicial  function  in  a  matter 
wherein  it  had  jurisdiction  of  the  person  and  subject  matter 
and  could  decide  wrongly  or  rightly.  Here  respondents  had 
no  judicial  function  to  perform;  the  duty  which  the  defend- 
ant in  the  criminal  action  (petitioner  here)  called  upon  them 
to  perform  was  ministerial  and  its  performance  was  made 
mandatory  by  the  statute.  If  it  be  conceded  (and  we  make 
no  such  concession)  that  section  1095  of  the  Code  of  Civil 
Procedure  does  not  **take  away,  as  is  contended,  the  discre- 
tion of  the  court  in  allowing  or  denying  costs,"  we  should 
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hesitate  to  exercise  such  discretion  against  petitioner,  for  the 
reason  that  the  policy  and  letter  of  the  law  give  to  the  defend- 
ant in  a  criminal  action  the  services  of  the  courts  and  their 
officials  free  of  expense  at  all  stages  of  the  proceedings,  and 
in  harmony  with  that  policy  he  should  have  his  costs  when 
driven  to  the  court  to  compel  a  court  stenographer  to  per- 
form a  mere  ministerial  duty  placed  upon  him  by  the  statute, 
especially  where  the  performance  of  this  duty  is  indispen- 
sably necessary  to  enable  the  defendant  in  the  action  to  per- 
fect his  appeal. 

In  Power  v.  May,  123  Cal.  147,  152,  [55  Pac.  796],  the 
supreme  court  held  that  sections  1022  and  1095  of  the  Code 
of  Civil  Procedure  applied  where  the  writ  of  mandate  was 
against  a  county  treasurer,  and  that  costs  of  the  mandamus 
proceeding  were  chargeable  against  the  defendant  personally. 
It  was  held  in  Goidd  v.  Moss,  158  Cal.  548,  [111  Pac.  925], 
that  section  1095  of  the  Code  of  Civil  Procedure  applies  "to 
original  proceedings  of  that  character,  whether  begun  in  the 
superior  court,  in  the  supreme  court,  or  in  a  district  court  of 
appeal.  The  point  that  this  court  is  without  power  to  award 
costs  in  such  cases  is  without  merit."  Our  conclusion  is  that 
petitioner  is  entitled  to  his  costs. 

It  is  ordered  that  the  judgment  be  amended  to  read  that 
the  petitioner  have  the  writ  prayed  for  and  that  he  have  judg- 
ment for  his  costs. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  5,  1918.  Angellotti,  C.  J.,  dis- 
sented from  the  order  denying  a  hearing  in  the  supreme  court 
and  rendered  the  following  opinion  thereon: 

ANGELLOTTI,  C.  J.,  Dissenting.— I  am  of  the  opinion  that 
there  should  be  a  hearing  of  this  matter  in  this  court.  Regard- 
loss  of  other  questions  involved,  it  seems  clear  to  me  that  our 
law  does  not  require  the  shorthand  reporter  to  furnish  a  tran- 
«^^eript  of  the  proceccliiigs  in  a  criminal  case  for  the  purposes 
of  an  appeal  upon  the  demand  of  the  appellant  and  without 
IJayment  of  fee,  where  the  trial  judge  to  whom  application 
Lb  made  for  an  order  requiring  such  a  transcript  expressly 
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rules  that  the  appellant  Ls  not  entitled  thereto  and  denies  the 
application  therefor,  and  no  order  for  such  a  transcript  is 
made  by  the  court  to  which  the  appeal  is  taken.  To  my  mind 
the  intent  is  clear  to  vest  in  the  trial  court  the  power  to  de- 
termine to  what  extent  the  appellant  is  entitled  to  a  tran- 
script of  the  reporter's  notes  for  the  purposes  of  an  appeal, 
the  expense  of  which,  when  properly  ordered,  is  a  county 
charge,  with  the  right  in  the  court  to  which  the  appeal  is 
taken  to  order  a  further  transcription,  if  deemed  essen- 
tial to  the  appellant's  rights.  It  is  only  where  the  trial 
court  fails  to  take  any  action  for  a  specified  time  regarding 
appellant's  application  that  the  shorthand  reporter  may  be 
required  to  furnish  the  transcript  as  demanded,  the  idea  ap- 
parently being  that  such  failure  of  the  court  to  act  shall  be 
taken  as  assent  to  the  application  as  made.  Here  the  trial 
court  acted,  and  expressly  refused  to  order  the  transcript, 
ruling  that  appellant  was  not  entitled  thereto.  And  the  re- 
porter, who  doubtless  felt  himself  bound  by  the  ruling  of  the 
superior  court  in  the  matter,  is  held  guilty  of  a  breach  of 
statutory  duty  for  not  having  disregarded  such  ruling,  and 
is  also  penalized  in  costs.  The  law  seems  to  provide  in  effect 
that  the  compensation  of  the  reporter  for  such  a  transcrip- 
tion is  to  be  paid  from  the  county  treasury  only  when  the 
same  is,  at  least  in  effect,  ordered  by  a  court,  and  I  do  not 
see  how  the  reporter  here  could  have  received  any  compensa- 
tion in  this  case  had  he  proceeded  in  the  face  of  the  ruling  of 
the  court  refusing  the  transcript. 


[CSy.  No.  2473.    Second  Api»eilate  District.— February  5,  1918.] 

IRL   SOLOMON,   Appellant,   v.   JUSTICES'   COURT   OF 
LOS  ANGELES  TOWNSHIP  et  al.,  Respondents.        j 

Appeal — Record — Affirmance   op    Judgment. — A   judgment    will   be' 
affirmed  on  appeal  where  there  is  on  file  only  a  typewritten  tran- 
script setting  forth  the  judgment-roll  in  the  action,  and  no  points 
and  authorities  in  support  of  the  appeal  are  on  file. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.     Grant  Jackson,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Irl  Solomon,  in  pro.  per,,  for  Appellant. 

Carter  &  Torchia,  for  Respondents. 

THE  COURT.— This  is  an  appeal  from  a  judCTient  en- 
tered after  the  sustaining  of  a  demurrer  to  a  complaint  with- 
out leave  to  amend.  There  is  on  file  a  typewritten  clerk's 
transcript  setting  forth  the  judgment-roll  in  the  action,  but 
no  points  and  authorities  in  support  of  the  appeal  have  ever 
been  filed.  A^  it  is  incumbent  upon  an  appellant  in  any  case 
to  make  an  affirmative  showing  that  the  trial  court  has  com- 
mitted error  in  the  case,  before  he  can  be  relieved  from  the 
effects  of  the  judgment  appealed  from,  the  judgment  is 
affirmed.  As  it  appears  to  us  that  the  appeal  is  frivolous, 
the  respondents,  in  addition  to  any  costs  recoverable  by  them 
because  of  the  affirmance  of  the  judgment,  shall  have  and 
recover  from  the  appellant  the  sum  of  fifty  dollars  as  damages. 


[Civ.  No.  2035.    Seeond  Appellate  DiBtrict.— rebrnary  5,  1918.] 

JOHN  MASSIE  et  al..  Respondents,  v.  ELDORADO  GOLD 
STAR  MINING  COMPANY  (a  Corporation),  Appel- 
lant. 

Pbomissohy  Notes  —  Execution  by  President  of  Corpoiiation  — 
AXJTHOBITT — INSUFFIOIENCT  OP  EVIDENCE. — In  this  action  against  a 
corporation  on  promissory  notes  executed  bj  the  president  of  the 
corporation,  it  is  held  that  the  evidence  is  insufficient  to  show 
authority  to  execute  the  same. 

Id. — Unauthorized  Act  op  President — Insufficient  Kati  ft  cation. — 
The  determination  of  the  board  of  directors  of  a  mining  corpora- 
tion that  they  might,  in  the  event  the  mine  became  productive  and 
no  ehange  of  mind  was  had  upon  the  matter,  take  care  of  promis- 
•ory  notes  executed  by  the  president  of  the  corporation  without 
authority,  was  not  a  ratification  of  the  president's  act,  nor  the  mak- 
ing of  a  new  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
George  H.  Cabaniss^  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
G.  W.  Wickliffe,  for  Appellant 
Bandall  &  Bartlett,  for  Bespondenta 

JAMES,  J. — This  appeal  was  taken  by  defendant  from 
the  judgment  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  On  the  evidence  as  shown  by  the  bill 
of  exceptions,  we  are  of  the  opinion  that  the  judgment  can- 
not be  sustained;  and  it  will  be  unnecessary  to  notice  par- 
ticularly errors  assigned  by  appellant  which  do  not  refer  to 
the  question  of  the  insufficiency  of  the  evidence  to  justify 
the  decision  of  the  court. 

Plaintiffs  sued  upon  two  promissory  notes  alleged  to  have 
been  executed  by  the  defendant,  each  for  the  sum  of  five 
hundred  dollars ;  the  first  alleged  to  be  of  date  May  15, 1910, 
and  the  second  of  June  15, 1910,  each  payable  one  year  after 
date,  with  interest  at  the  rate  of  seven  per  cent  per  annum. 
It  was  alleged  that  plaintiffs  were  not  in  possession  of  the 
promissory  notes  at  the  time  suit  was  brought,  but  that  they 
were  informed  and  believed  that  the  same  were  in  posses- 
sion of  the  defendant.  The  defendant  by  answer  specifi- 
cally denied  the  making  of  the  promissory  notes  and  denied 
that  it  had  possession  of  any  notes.  It  appeared  that  at 
the  time  the  notes  were  alleged  to  have  been  made  one  Sims 
was  president  of  the  defendant  company.  Plaintiff  Lou 
Massie  testified  that  Sims  borrowed  the  money  from  her 
and  her  husband,  the  coplaintiff.  When  asked  by  whom  the 
first  note  was  signed,  she  answered  that  it  was  signed  by 
"Sims."  As  to  the  second  note,  the  following  interrogatory 
was  put  to  her:  "And  this  second  note,  the  one  dated  June 
15,  1910,  or  thereabouts,  was  signed  the  same  as  the  other 
note,  or  signed  as  president  of  the  Eldorado  Gold  Star  Min- 
ing Company!"  to  which  the  witness  answered,  "Yes,  sir." 
Sims  testified  as  a  witness  and  stated  that  he  borrowed  the 
money .  and  signed  the  notes  with  his  own  name,  adding 
thereto  the  words:  "President  of  Eldorado  Gold  Star  Min- 
ing Company."  He  gave  no  testimony  as  to  any  alleged 
particular  authority  given  him  by  the  company  to  borrow 
money.  Later  in  his  testimony  he  added  that  the  notes  had 
also  been  signed  by  tlie  secretary  of  the  company.     When 
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asked  what  was  done  with  the  money,  he  said:  "The  first 
money,  there  was  a  writing-desk,  typewriter,  carpet,  some 
little  fixtures  we  had  there,  went  down  to  the  mine  twice, 
carried  down  parties  twice  to  investigate,  to  take  out  stock 
with  the  company,  and  of  course  that  cost  money.  Q.  Do 
you  know  how  the  second  five  hundred  dollars  was  used? 
A.  Pretty  much  the  same  way.  We  were  trying  to  get 
started  and  the  money  did  not  last  very  long."  Plaintiff 
John  Massie  testified  that  he  at  one  time  demanded  pay- 
ment of  the  full  amount  of  the  notes  from  one  Folke,  secre- 
tary of  the  company,  and  that  Folke  gave  him  a  note,  which 
was  in  form  a  statement  reading  as  follows: 

"September  25,  191L 
''Eldorado  Oold  Star  Mining  Company 
"To  John  Massie,  Dr. 

Sept.  25    To  2  notes $1000.00 

"   Cash  &  Inst 319.00 


$1319.00." 
The  foregoing  statement  constitutes  the  substance  of  all 
the  material  testimony  introduced  on  behalf  of  the  plain- 
tiffs. Prom  that  testimony  it  is  very  clear  indeed  that  no 
authority  was  shown  in  Sims,  as  president  of  defendant  cor- 
poration, to  bind  the  corporation  by  the  execution  of  prom- 
issory notes.  (Black  v.  Harrison  Home  Co.,  155  Cal.  121,  [99 
Pac.  494].)  The  claim  that  the  act  of  Sims  was  ratified 
must  rest  wholly  upon  the  transaction  which  resulted  in  the 
giving  of  the  alleged  statement  of  account  as  above  quoted. 
The  secretary  of  the  defendant  was  sworn  as  a  witness  on 
the  latter's  behalf.  This  witness,  without  objection,  testi- 
fied that  he  had  examined  the  minutes  of  the  corporation, 
which  contained  a  full,  true,  and  correct  report  of  the  meet- 
ings of  the  board  of  directors,  and  had  found  no  record  of 
any  action  taken  on  behalf  of  the  board  authorizing  the 
making  of  the  promissory  notes  here  sued  upon.  The  secre- 
tary testified  positively  that  the  board  "had  never  author- 
ized any  loan  of  that  character."  He  testified  that  at  one 
of  the  meetings  subsequent  to  the  date  of  the  maturity  of 
the  notes,  a  Mr.  Shields,  by  request  of  the  plaintiffs,  made 
a  statement  to  the  board  of  directors  regarding  the  borrow- 
ing by  Sims  of  the  plaintiff's  money,  and  the  witness  then 
stated:  "The  board  had  considered  the  matter;  they  said. 
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Well,  we  are  not  entitled  to  pay  it,  because  we  didn't  borrow 
It  and  did  not  use  it,  but  as  you  are  old  people  and  you  let 
him  have  the  money  individually,  when  the  mine  gets  on  a 
productive  basis  we  will  try  and  take  care  of  it.  We  will 
have  our  secretary  make  an  entry,  bo  when  we  get  on  a  pro- 
ductive basis  we  can  look  after  you  if  we  so  choose.'  *'  It 
was  upon  this  authority  that  the  secretary  made  the  state- 
ment of  account  which  has  before  been  referred  to.  Plainly 
the  determination  of  the  board  of  directors,  that  they  might 
in  the  event  the  mine  became  productive  and  no  change  of 
mind  was  had  upon  the  matter  "take  care"  of  the  notes,  in 
no  sense  amounted  to  a  ratification  of  the  act  of  Sims  nor 
the  making  of  a  new  contract.  There  was  no  claim  made 
by  plaintiffs  that  any  express  authority  had  been  granted 
to  Sims  to  borrow  money  on  behalf  of  the  corporation.  The 
testimony  given  by  the  secretary  was  in  no  wise  disputed 
or  contradicted.  Upon  the  record,  we  think  the  decision 
of  the  court  is  without  sufficient  evidence  to  support  it. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ,  No.  2185.    First  Appellate  District. — ^February  5,  1918.] 

GLOBE  GRAIN  &  MILLING  COMPANY  (a  Corporation), 
Appellant,  v.  BEN  DEENTH,  Constable,  etc..  Re- 
spondent 

OONYEBSION — AtTACHICKNT  OF  CftOPS — OWNEKSHIP — CJONFUCT  OF  EVI- 
DENCE— ^Erroneous  Nonsuit. — In  an  action  against  a  constable  for 
the  alleged  conversion  of  certain  grain  taken  into  his  possession 
under  a  writ  of  attachment  during  the  course  of  the  harvesting  but 
before  completion  thereof,  it  was  error  to  grant  a  nonsuit  at  the 
close  of  plaintiff's  case  where  there  was  evidence  that  the  plaintiff 
had  purchased  the  property  from  the  owners  prior  to  the  harvesting, 
although  there  was  evidence  from  which  it  might  be  construed  that 
the  contract  of  purchase  was  merely  executory. 

Motion  for  Nonsuit — ^View  of  Evidence. — On  a  motion  for  nonsuit,  if 
the  evidence  is  fairly  susceptible  of  two  constructions,  the  court 
must  take  the  view  most  favorable  to  plaintiif. 
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lb. — Sale  of  Geowinq  Crops— Possession. — Growing  crops  are  chat- 
tels not  soflceptible  of  manual  delivery  until  harvested,  and  are  not 
in  the  possession  or  under  the  control  of  the  vendor  within  the  mean- 
ing  of  section  3440  of  the  Civil  Code  requiring  an  immediate  de- 
firerj  and  eontinned  change  of  possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland,  and  Carl  E.  Lindsay,  for  Appellant. 

Barnard  &  Walters,  and  S.  L.  Strother,  for  Respondent. 

KERRIGAN,  J.— This  action  was  brought  by  plaintiff  for 
the  alleged  conversion  of  certain  grain.  The  trial  was  had 
before  a  jury,  and  at  the  conclusion  of  the  plaintiff's  case 
a  motion  of  nonsuit  was  made,  and  the  court  took  the  case 
from  the  jury  and  granted  the  motion,  and  this  is  an  appeal 
from  the  judgment  of  nonsuit. 

There  are  two  points  relied  upon  for  a  reversal,  (Ist)  that 
no  proper  motion  for  a  nonsuit  was  made;  and  (2d)  that 
there  was  sufficient  evidence  to  make  out  a  prima  facie  case 
for  the  jury. 

The  first  objection  is  based  upon  the  assertion  that  no 
formal  motion  for  nonsuit  was  ever  made,  and  if  made,  the 
grounds  of  the  motion  were  not  specified. 

The  record  clearly  discloses  the  fact  that  not  only  was 
the  motion  made,  but  that  it  was  based  and  granted  upon 
the  grounds  that  there  had  been  no  sufficient  change  of  pos- 
session of  the  property  under  a  sale  thereof  to  satisfy  the 
requirements  of  section  3440  of  the  Civil  Code,  and  further, 
that  it  was  not  shown  that  there  was  ever  any  sale  of  the 
property.  There  is,  therefore,  no  merit  in  either  of  the  con- 
tentions contained  in  the  first  objection. 

In  support  of  the  second  objection  it  is  argued  that  plain- 
tiff presented  substantial  evidence  tending  to  prove  all  the 
facts  in  issue  constituting  his  case,  and  was  therefore  en- 
titled to  have  the  case  go  to  the  jury  for  a  verdict  on  its 
merits. 

There  is  no  conflict  as  to  the  facts.  It  appeared  in  evi- 
dence that  two  parties,  S.  C.  Robertson  and  Geo.  R.  Har- 
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rison,  were  engaged  in  farming  barley  upon  certain  lands 
which  they  had  leased,  situated  in  Fresno  County.  In  the 
month  of  June,  1916,  and  before  the  barley  was  harvested, 
they  undertook  to  sell  to  plaintiff  some  1,350  sacks  of  the 
crop,  and  agreed  to  deliver  the  same  at  San  Joaquin,  their 
nearest  railroad  station,  as  soon  as  the  grain  was  harvested. 
The  sale  was  made  in  two  different  lots.  During  the  course 
of  the  harvest,  but  before  completion  thereof,  it  was  taken 
by  defendant  into  his  possession  as  constable  under  a  writ 
of  attachment  and  finally  sold  by  him  under  execution.  It 
was  admitted  by  defendant  that  plaintiff  at  the  time  of  the 
attachment  served  upon  him  a  duly  verified  claim  of  owner- 
ship, and  it  is  not  denied  that  the  defendant  refused  to  de- 
liver the  barley  to  plaintiff  notwithstanding  the  claim  so 
made,  but,  on  the  contrary,  sold  the  same  under  execution 
as  above  stated.  The  barley  so  sold  constituted  the  entire 
interest  of  Robertson  and  Harrison  in  the  crop,  which 
amounted  in  all  to  about  one  thousand  one  hundred  sacks. 
The  testimony  of  the  vendors,  Robertson  and  Harrison,  who 
sold  the  barley,  and  plaintiff's  oflScers,  who  conducted  the 
purchase,  was  positive  and  direct  that  an  actual  sale  had 
been  made.  The  terms  of  the  contract  itself  show  an  actual 
sale  unless  the  expression  contained  therein  "as  per  your 
samp.  No.  1  Pen"  can  be  construed  as  having  the  effect  to 
make  the  contract  merely  executory.  Testimony  was  intro- 
duced to  show  that  no  sample  of  the  barley  was  ever  given, 
and  from  this  evidence  it  might  be  inferred  that  the  expres- 
sion used  was  one  of  description  only.  Assuming,  however, 
that  the  contract  might  be  construed  to  be  executory  in 
character,  the  positive  testimony  of  the  parties  to  it  was  to 
the  effect  that  the  transaction  was  an  absolute  sale,  and  a 
conflict  in  the  evidence  was  thus  presented. 

A  motion  for  nonsuit  should  be  denied  where  there  is  any 
evidence  to  sustain  plaintiff's  case.  On  such  motion,  if  the 
evidence  is  fairly  susceptible  of  two  constructions,  the  court 
must  take  the  view  most  favorable  to  the  plaintiff.  {Mitchell 
V.  Broxvn,  18  Cal.  App.  117,  [122  Pac.  426].) 

This  being  so,  the  only  remaining  question  to  be  discussed 
is  as  to  the  sufficiency  of  the  transfer  of  the  property  xo 
satisfy  section  3440  of  the  Civil  Code. 

The  property  was  not  in  existence  when  the  sale  of  the 
grain  was  made^  and,  of  course,  was  not  and  could  not  then 
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be  in  the  possession  of  the  transferrer.  For  like  reasons  there 
could  be  no  actual  or  continued  change  of  possession  of  this 
nonexistent  property.  {Fissel  v.  Monroe,  33  Cal.  App.  756, 
[166  Pac.  607].) 

Growing  crops  are  chattels  not  susceptible  of  manual  de- 
livery until  harvested,  and  are  not  **in  the  possession  or 
under  the  control  of  the  vendor"  within  the  meaning  of  the 
statute  requiring  an  immediate  delivery  and  continued  change 
of  possession.  {O'Brien  v.  Ballau,  116  Cal.  318,  [48  Pac 
130].) 

To  so  construe  the  statute  would  make  it  an  imperative 
duty  on  the  part  of  the  grower  to  abandon  the  possession  of 
his  farm  to  the  vendee  at  the  time  of  the  sale — a  proceeding 
the  statute  certainly  does  not  contemplate.  {Davis  v.  UcFar- 
lane,  37  Cal.  634,  [99  Am.  Dec.  340].) 

In  the  state  of  the  evidence  we  think  it  clear,  in  view  of 
these  authorities,  that  it  was  error  to  grant  the  defendant's 
motion  for  nonsuit.    The  judgment  is  therefore  reversed. 

Lnuinon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  4,  1918. 


[(St.  No.  1555.    Third  Appellate  Distriet.— Februarf  0,  1918.] 

ALFRED  TRELOAR,  Respondent,  v.  KEIL  &  HANNON 
(a  Copartnership,  etc.),  et  al..  Appellants. 

i  48UBANCS  Law — Accidental  Injubies — Indemnity  Against  Loss  and 
Expense  from  Claims  fob  Damages— Liability  of  Insubancb 
Company — ^When  Attaches. — Under  a  policy  of  insurance  insuring 
''against  loss  and  expense  arising  from  claims  upon  the  assured  for 
damages  on  aeeonnt  of  bodily  injuries  accidentally  suffered  or  alleged 
to  have  been  suffered  during  the  period  of  the  policy  by  any  per- 
son, and  caused  by  the  horses  or  vehicles  in  his  service  and  use 
thereof,  while  in  charge  of  the  assured  or  his  employees,"  and 
providing  that  "no  action  shall  lie  against  this  company  for  any 
loss  or  expense  under  this  policy  unless  it  shall  be  brought  for  loss 
or  expense  actually  sustained  and  paid  in  consequence  of  a  final 
Judgment  within  ninety  days  from  the  date  of  said  judgment  and 
after  trial  of  the  issue,"  the  liability  of  the  indemnifying  company 
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only  attaches  after  loss  or  expense  has  been  aetuaUj  sustained  and 
paid  bj  the  indemnitee. 

Id. — Notice  or  Accident— Settlement  ob  Defense  or  Suit  bt  Insttbeb 
— ^Liability  not  Changed. — A  provision  in  such  a  policy  that 
upon  the  occurrence  of  an  accident  the  assured  shall  give  the  com- 
pany immediate  written  notice,  and  the  company  shall,  at  its  own 
expense,  settle  or  "defend"  the  suit,  does  not  change  the  liability 
of  the  insurer,  since  the  word  ''defend"  does  not  mean  to  success- 
fully defend,  but  to  contest  the  suit. 

Id. — Oonstbuction  of  Oode — Lubiutt  not  Changed. — The  liability  of 
an  insurance  company  under  such  a  policy  is  not  intended  to  be 
changed  by  subdivision  2  of  section  2778  of  the  C^vU  Code,  pro- 
viding upon  an  indemnity  against  claims  or  demands,  or  damages, 
or  costs,  expressly,  or  in  other  equivalent  terms,  the  person  indemni- 
fied is  not  entitled  to  recover  without  payment  thereof. 

Contract — Change  of  Terms — Power  of  Legislature. — ^Where  parties 
have  entered  into  a  lawful  contract  and  clearly  expressed  their  inten- 
tion, the  legislature  cannot  provide  a  different  contract  for  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Charles  0.  Busiek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Meredith,  Landis  &  Chester,  and  Wachhorst  &  Wachhorts, 
for  Appellants. 

L.  T.  Hatfield,  and  Frank  A.  Prior,  for  Respondent 

BURNETT,  J. — Plaintiff  was  injured  in  consequence  of 
being  struck  by  a  vehicle  driven  by  said  E.  P.  Hannon,  of  the 
said  firm.  The  action  against  said  copartnership  and  the 
individual  members  thereof  was  based  upon  the  claim  of 
negligence  in  producing  said  accident  and  the  evidence  was 
sufficient  to  sustain  the  finding  to  that  effect. 

The  claim  as  to  the  casualty  company's  liability  grows  out 
of  the  execution  by  said  company  of  an  indemnity  insurance 
policy  issued  to  said  Eeil  &  Hannon. 

The  said  policy  provides : 

"Pacific  Coast  Casualty  Company,  of  San  Francisco,  Cali- 
fornia, hereinafter  called  the  Company 
hereby  insure 
— Keil  &  Hannon — 
of  the  County  of  Sacramento  State  of  California  hereinafter 
called  the  Assured, 
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**  Against  loss  and  expense  arising  from  claims  upon  the 
Assured  for  damages  on  account  of  bodily  injuries  accident- 
ally suffered  or  alleged  to  have  been  suffered  during  the 
period  of  this  policy  by  any  person,  and  caused  by  the  horses 
or  vehicles  in  his  service  and  use  thereof ,  while  in  charge  of 
the  Assured,  or  his  employees." 

Said  policy  also  provides  that  ''no  action  shall  lie  against 
this  company  for  any  loss  or  expense  under  this  policy  unless 
it  shall  be  brought  for  loss  or  expense  actually  sustained  and 
paid  in  consequence  of  a  final  judgment  within  ninety  days 
from  the  date  of  said  judgment  and  after  trial  of  the  issue." 

There  is  no  contention  that  Kcil  &  Hannon,  or  either  of 
them,  or  anyone  on  their  behalf,  has  paid  any  judgment  or 
any  money  in  consequence  of  the  injury  suffered  by  the 
plaintiff,  nor  is  there  any  contention  that  any  final  judg- 
ment has  been  obtained  in  the  action. 

The  complaint  herein  was  brought  against  the  defendants 
upon  the  theory  that  they  are  jointly  and  severally  liable  for 
the  damages  suffered,  and  the  judgment,  except  as  to  the 
amount  of  damages,  was  in  accordance  with  the  prayer  of  the 
complaint. 

From  the  portions  of  the  policy  which  we  have  hereinabove 
quoted  there  can  be  no  possible  doubt  that  the  parties  thereto 
intended — and  by  apt  language  expressed  their  intention — 
that  the  liability  of  the  indemnifying  company  should  attach 
only  after  loss  or  expense  had  been  actually  sustained  and 
paid  by  the  indemnitee. 

We  are  at  a  loss  fo  understand  how  such  intention  could 
be  more  accurately  or  plainly  expressed.  It  is  true  that  the 
language  is  ''that  no  action  shall  lie  against  the  company" 
instead  of  "that  no  liability  shall  accrue  to  the  company." 
But  it  is  too  plain  for  argument  that  if  no  action  will  lie, 
no  liability  will  be  incurred. 

It  may  be  stated,  also,  that  the  portion  of  the  said  policy 
hereinabove  first  quoted  by  express  language  limits  the  insur- 
ance to  "loss  and  expense"  incurred  by  the  assured.  This 
language  necessarily  implies  that  the  assured  must  have  suf- 
fered loss  and  expense  before  he  has  any  claim  against  the 
insurance  company  for  indemnification.  It  is  to  be  observed 
that  the  insurance  is  not  against  liability  that  may  be  in- 
curred  by  the  assured.  If  so,  a  very  different  case  would  be 
presented. 

80  Oal.  App.— 11 
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However,  the  conclusion  of  the  lower  court  in  awarding 
judgment  against  said  insurance  company  is  sought  to  be 
justified  by  reason  of  the  following  provision  in  said  insur- 
ance policy: 

*^B.  Upon  the  occurrence  of  an  accident  the  Assured  shall 
give  to  the  Company,  or  to  its  duly  authorized  agent,  imme- 
diate written  notice  thereof,  with  the  fullest  and  most  ac- 
curate information  obtainable ;  and  the  Company,  at  its  own 
expense,  will  make  such  investigation  as  it  may  deem  neces- 
sary. If  a  claim  is  made  on  account  of  an  accident,  the 
Assured  shall  give  like  notice  thereof;  and  the  Company  at 
its  own  expense,  will  settle  or  contest  the  same.  If  a  suit 
is  brought  on  account  of  an  accident,  the  assured  shall  for- 
ward immediately  to  the  Company,  or  to  its  duly  authorized 
agent,  every  process  and  paper  served  upon  him.  The  Com- 
pany, at  its  own  expense,  will  settle  or  defend  said  suit 
whether  groundless  or  not;  the  moneys  expended  in  said 
defense  shall  not  be  included  in  the  limits  of  the  liability 
fixed  under  this  policy.  The  Assured  shall  not  assume  any 
liability,  nor  interfere  with  any  negotiation  for  settlement 
or  any  legal  proceeding,  nor  incur  any  expense  nor  settle 
any  claim  except  at  his  own  cost,  without  the  written  consent 
of  the  Company." 

It  seems  to  be  thought  that  this  provision  modifies,  changes, 
or  nullifies  the  other  provisions  limiting  liability  to  loss  or 
expense  that  has  been  incurred  and  paid  by  the  assured,  but 
attributing  to  the  language  its  ordinary  significance  we  can 
reach  no  such  conclusion.  The  purpose  of  the  agreement 
requiring  notice  to  be  given  to  the  indemnitor  of  any  action 
that  may  be  brought  on  account  of  an  accident  and  authoriz- 
ing the  company  to  contest  or  settle  the  same  was  to  protect 
the  interest  of  the  company,  to  prevent  any  possible  collusion 
between  the  plaintiff  and  the  assured ;  and  it  is  quite  natural 
and  reasonable  that  since  the  company  was  interested  in  any 
judgment  and  the  amount  that  might  be  awarded  in  the 
action,  it  should  want  to  appear  and  contest  the  proceeding. 

It  is  easy  to  understand,  also,  why  the  company  should 
desire  to  have  the  option  of  settling  or  contesting  the  litiga- 
tion, and  that  the  matter  should  not  be  taken  out  of  its  hands 
by  reason  of  any  negotiation  for  settlement  on  the  part  of  the 
assured. 
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A  fair  construction  of  the  said  provisions  leads  to  the  con- 
clusion that  instead  of  modifying,  defeating,  or  nullifying 
the  effect  of  the  language  limiting  the  liability  of  the  insur- 
ance company  to  the  loss  or  expense  incurred  by  the  assured, 
they  operate  to  extend  an  additional  protection  to  the  assured 
in  the  matter  of  providing  that  the  expense  of  a  contest  of 
any  litigation  should  be  borne  by  the  company  and  not  in- 
cluded in  the  limits  of  the  liability  fixed  by  the  policy,  and 
also  to  authorize  and  afford  to  the  company  the  protection  of 
conducting  or  of  contesting  or  defending  said  litigation. 

It  must  be  said,  however,  that  there  is  some  respectable 
authority  for  the  position  taken  by  the  respondent. 

The  most  carefully  considered  case  in  line  with  this  con- 
tention is  Saiiders  v.  FranJcfori  Marine  etc.  Ins.  Co.,  72  N.  H. 
485,  [101  Am.  St.  Rep.  688,  57  Atl.  655],  wherein  it  was 
held:  ''So  far  as  the  agreement  to  defend  involves  the  relief 
of  the  assured  from  the  expense  of  such  litigation,  that  agree- 
ment also  involves  the  performance  of  the  contract  of  in- 
demnity by  the  assumption  of  the  liability  indemnified 
against." 

This  conclusion  is  reached  by  reason  of  the  court's  opinion 
of  the  meaning  of  the  expression,  *'to  defend."  The  court 
attributed  to  this  phrase  the  signification,  "to  successfully 
defend."  In  other  words,  it  is  held  that  the  insurance  com- 
pany agreed  that  it  would  defend  successfully  any  litigation 
for  damages  that  might  be  instituted  against  the  assured. 
To  defend  successfully  was  held  equivalent  to  the  expression 
to  assume  liability.  Hence  the  court  held  that  by  this  cove- 
nant the  insurance  company  agreed  to  be  subrogated  to  the 
liability  incurred  by  the  assured.  It  seems  to  us  quite 
manifest  that  the  said  court  placed  a  wrong  interpretation 
upon  the  language  used  by  the  parties  to  said  insurance 
policy. 

The  expression  **to  defend"  does  not  ordinarily  mean,  we 
think,  to  defend  successfully,  but  as  used  herein  its  meaning 
is  to  contest  the  suit.  We  see  nothing  in  the  expression  to 
indicate  the  intention  of  the  insurance  company  to  assume 
liability  of  the  assured  and  to  pay  whatever  judgment  might 
be  awarded  in  the  action.  Of  course,  the  policy  should  be 
construed  so  as  to  give  effect  to  every  portion  of  it  if  such 
construction  is  reasonable,  and  we  can  see  no  inconsistency 
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or  conflict  in  the  different  provisions  that  we  have  herein- 
before quoted. 

It  may  be  said  also  that  the  respondent  relies  upon  the 
case  of  Moore  v.  Los  Angeles  Iron  dt  Steel  Co.,  89  Fed.  73, 
wherein  it  was  held  that  section  2777  of  the  Civil  Code,  pro- 
viding that  one  who  indemnifies  another  '*  against  an  act 
to  be  done  by  the  latter  is  liable  jointly  with  the  person  in- 
demnified, and  separately  to  every  person  injured  by  saiu 
act,"  is  not  limited  to  cases  where  the  indemnitee  binds  him- 
self, or  is  bound  by  law,  to  do  some  act  that  may  result  in 
damage  to  another,  or  to  cases  in  which  the  indemnitoi  is 
held  to  be  a  joint  trespasser  or  tort-feasor  with  the  in- 
demnitee; "but  it  includes  all  cases  of  indemnity  against 
future  contingencies." 

It  is  to  be  observed,  however,  that  the  policy  of  insurance 
in  that  case  indemnified  ''against  liability  for  personal  in- 
juries," and  the  language  is  thus  quite  different  from  that 
fixing  the  liability  of  the  insurance  company  in  the  present 
instance. 

And  it  must  be  said  also  that  the  great  and  overwhelming 
weight  of  authority  is  decidedly  against  the  position  taken 
by  respondent. 

In  Poe  V.  Philadelphia  Casualty  Co.,  118  Md.  347,  [84  Atl. 
476],  the  policy  provided  that  the  surety  company  "would 
on  demand  pay  to  said  plaintiff  the  amount  of  any  judgment 
recovered  by  it  in  said  suit  not  exceeding  six  thousand  dol- 
lars with  interest."  Therein  are  traced  historically  in- 
demnity policies  issued  by  insurance  companies,  and  it  is 
pointed  out  that  in  the  earlier  ones  the  insurance  was  pro- 
vided against  ^* Liability**  incurred  by  the  assured,  and  that 
under  such  policies  the  courts  held  that  the  liability  of  the 
insurance  companies  was  fixed  by  the  rendition  of  a  final 
judgment,  and  that  the  casualty  companies  were  liable  on 
their  contract  even  though  the  employer  had  not  discharged 
his  liability  by  payment.  Several  decisions  arc  cited  based 
upon  a  construction  of  this  language  of  the  policy.  There- 
after the  wording  of  the  policies  was  changed  to  cover  only 
liability  which  had  been  paid.  Attention  is  called  to  deci- 
sions construing  this  language,  wherein  it  was  held,  "The 
contract  of  the  insurance  company  does  not  require  that  the 
payment  should  be  mode  in  cash  b"t  that  it  is  satisfied  if  the 
payment  is  made  in  property,"    Thereafter  the  language  of 
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Hit  policies  was  changed  by  the  insurance  companies  so  as 
to  limit  recovery  to  *' losses'^  resulting  from  liability  and 
actually  paid  by  the  employer  in  money. 

And  the  court,  after  quoting  the  language  of  said  policy, 
said:  ''The  distinction  which  is  decisive  of  this  case  is  now 
firmly  established,  and  is  nowhere  more  clearly  stated  than  in 
American  Emp.  LiabUity  Ins.  Co,  v.  Fordi/ce,  62  Ark.  562, 
[54  Am.  St.  Rep.  305,  36  S.  W.  1051],  in  these  words:  *Tbe 
difference  between  a  contract  of  indemnity  and  one  to  pay  a 
legal  liability  is  that  upon  the  former  an  action  cannot  be 
brought  and  a  recovery  had  until  the  liability  is  discharged ; 
whereas  upon  the  latter  the  cause  of  action  is  complete  when 
the  liability  attaches.'  ** 

A  large  number  of  cases  and  other  authorities  are  cited  in 
support  of  said  view. 

In  Firdey  v.  United  States  Casualty  Co.,  113  Tenn.  592, 
[3  Ann.  Cas.  962,  83  S.  W.  2],  it  was  held:  "Agreements  in 
an  employer's  liability  policy  that,  if  suit  is  brought  against 
the  assured,  he  shall  immediately  forward  the  process  to  the 
insurer,  which  will  defend  against  or  settle  the  claim,  do  not, 
when  considered  with  a  provision  of  the  policy  declaring  its 
purpose  to  be  indemnity  to  the  assured  'against  loss  from 
liability  for  damages,'  and  another  agreement  that  no  action 
shall  lie  against  the  insurer  in  reference  to  any  loss  under 
the  policy  unless  brought  by  the  insured  himself  to  reim- 
burse him  for  payment  by  him  in  satisfaction  of  a  judgment, 
render  the  policy  one  of  indemnity  against  liability,  but  it  is 
a  policy  against  loss  or  damage  by  reason  of  liability,  undot- 
which  the  amount  of  insurance  does  not  become  available 
until  payment  of  the  loss  by  the  assured,  and  cannot  be 
impounded  by  an  employee  on  recovery  of  a  judgment 
against  his  employer." 

In  Frye  v.  Bath  Oas  A  Electric  Co.,  97  Me.  241,  [94  Am. 
St  Rep.  500,  59  L.  R.  A.  444,  54  Ati.  395],  it  was  held  by 
the  supreme  court  of  Maine  l^at  "a  contract  to  indemnify 
an  employer  against  loss  by  reason  of  liability  for  accidental 
injuries  to  employees  does  not  inure  to  the  benefit  of  an  in- 
jured employee  so  that  he  can  enforce  payment  of  it  in  case 
the  employer  becomes  insolvent  and  makes  an  assignment 
for  creditors  before  he  receives  his  judgment  so  that  the 
judgment  cannot  be  enforced — especially  where  the  contract 
provides  that  no    action  shall  lie    against    the  insurer,  as 
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respects  any  loss  under  the  policy,  unless  it  shall  be  brought 
by  the  assured  himself  to  reimburse  himself  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction  of  a  judgment 
after  trial  of  the  issue." 

In  Cushman  v.  Carhondale  Fuel  Co.,  122  Iowa,  656,  [98 
N.  W.  509],  it  was  said:  ** While  the  policy  provided  that  the 
guaranty  company  might  appear  and  defend  for  the  fuel 
company  in  any  action  brought  against  it  for  personal  in- 
juries, such  provision  was  for  the  protection  of  the  guaranty 
company  alone,  and  imposed  no  liability  upon  it  beyond  the 
terms  of  the  contract.  A  court  of  equity  can  no  more  dis- 
regard the  express  provisions  of  the  contract  than  could  a 
court  of  law,  and  neither  can  make  a  new  contract  for  the 
parties  which  would  impose  a  liability  not  originally  con- 
tracted for ;  hence,  whatever  relief  a  court  of  chancery  might 
grant  plaintiff  in  any  event  must  of  necessity  be  based  upon 
and  be  determined  by  the  contract  which  the  parties  have 
themselves  made.  The  only  obligation  of  the  guaranty  com- 
pany was  to  indenmify  the  fuel  company  against  'a  loss 
actually  sustained  and  paid  in  satisfaction  of  a  judgment 
after  trial  of  the  issue. ' 

''This  covenant  is  as  explicit  and  certain  as  language  could 
well  make  it,  and,  as  between  the  parties  to  the  contract, 
no  recovery  could  be  had  against  the  guaranty  company  be- 
cause the  judgment  against  the  fuel  company  was  not  paid, 
and  consequently  the  covenant  was  not  broken." 

There  is  a  large  number  of  cases  cited  in  support  of  the 
views  announced  by  the  court. 

In  Connolly  v.  Bolster,  187  Mass.  266,  [72  N.  E.  981],  it 
appears  that  the  employer's  liability  policy  was  subject  to 
the  agreement  that  if  any  suit  was  brought  for  damages, 
immediate  notice  should  be  given  to  the  insurer,  so  that  it 
could  defend  or  settle  the  same,  and  that  the  insured  would 
not  settle  or  interfere  with  negotiations  for  settlement  or 
in  any  legal  proceeding  without  consent  of  the  insurer,  and 
it  was  further  provided  that  **no  action  shall  lie  against  the 
insurer  for  any  loss  under  the  policy  unless  it  shall  be 
brought  by  the  insured  himself  to  reimburse  himself  for  loss 
actually  sustained  and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issues  against  the  assured  for  personal 
injuries."  It  was  held  by  the  court  that  "making  a  payment 
of  a  judgment  against  the  defendant  is  no  part  of  a  cove- 
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nant  to  defend  the  action/'  and  there  was  no  claim  against 
the  insurance  company  because  the  insured  had  not  paid 
the  judgment,  and  therein  was  recognized  the  difference 
between  such  policies  and  one  insuring  against  lidbility  of  the 
employer. 

In  Carter  v.  Aetna  L.  I.  Co.,  76  Kan.  275,  [11  L.  R.  A. 
(N.  S.)  1155,  91  Pac.  178],  the  policy  contained  the  stipula- 
tion as  to  liability  similar  to  the  one  before  us,  and  the  court 
held  that  it  was  a  contract  of  indemnity  for  the  benefit  of 
the  assured  and  that  no  right  of  action  thereon  arose  against 
the  insurance  company,  until  the  assured  sustained  a  loss  by 
payment  of  a  liability.  The  said  policy  contained  a  similar 
provision  in  reference  to  the  defense  or  settling  of  an  action, 
and  it  was  held  by  the  court  that  this  did  not  change  the 
effect  of  the  other  provisions  as  to  its  liability,  the  court 
saying : 

**The  fact  that  the  insurance  company  made  the  defense 
for  the  bridge  company  against  plaintiff's  claim  for  dam- 
ages did  not  estop  it  from  denying  liability  under  its  contract. 
The  right  to  defend  was  specifically  given  by  the  contract, 
and  this  burden  was  assumed  for  the  reason  that  the  award 
to  be  made  in  the  proceeding  might  ultimately  be  the  measure 
of  its  own  liability.  To  defend  the  action  in  behalf  of  the 
assured  was  in  no  sense  an  agreement  to  pay  the  plaintiff's 
judgment,  and  could  not  have  misled  the  plaintiff." 

A  similar  view  is  expressed  in  Puget  Sound  Imp,  Co.  v. 
Frankfort  Marine  etc.  Ins.  Co.,  52  Wash.  124,  [100  Pac. 
190]. 

The  provisions  of  the  policy  therein  construed  wore  similar 
to  the  ones  before  us,  and  it  was  therein  held  that  the  policy 
constituted  a  contract  of  ** indemnity  against  loss"  and  not 
against  liability  merely,  and  no  right  of  acti(»  accrued 
thereon  until  the  assured  had  actually  paid  a  judirment  ren- 
dered aeainst  him. 

In  AUen  v.  Oilman,  McNeU  A  Co.,  137  Fed.  136,  a  similar 
policy  was  construed  by  the  circuit  court  of  Pennsylvania, 
and  it  was  therein  held  that  the  policy  was  an  agreement  in- 
suring the  defendant  against  loss  and  not  against  liability, 
and  therein  reference  is  made  to  the  case  of  Sanders  v. 
Frankfort  Marine  etc.  Ins.  Co.,  72  N.  H.  485,  [101  Am.  St. 
Rep.  688,  57  Atl.  655],  as  follows: 
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''Against  the  ruling  thus  referred  to  is  the  single  case  of 
Sanders  v.  Frankfort  etc.  Co,,  72  N.  H.  485,  [101  Am. 
St.  Rep.  688,  57  Atl.  655],  in  which  an  opposite  conclu- 
sion is  reached  by  the  supreme  court  of  New  Hampshire  in 
construing  a  policy  like  the  one  now  under  consideration. 
The  opinion  is  careful  and  deserves  much  respect;  but  it  is 
certainly  opposed  to  the  weight  of  authority,  and  I  am  not 
satisfied  with  the  construction  of  the  policy  the  court  found 
it  necessary  to  adopt  in  order  to  avoid  the  force  of  the  pro- 
vision forbidding  suit  by  the  insured  until  after  he  has  paid 
the  employee's  judgment." 

It  is  further  said  that  the  objection  to  the  construction 
placed  upon  the  policy  by  the  said  New  Hampshire  court  is : 
"That  it  destroys  a  plain,  unambiguous  provision  by  what 
appears  to  be  a  pure  assumption  that  the  parties  did  not 
mean  what  they  clearly  said.  The  suits  which  they  had  in 
mind  and  provided  for  were  suits  by  the  insured  for  losses, 
'under  this  policy,'  and  for  such  losses  the  insurance  com- 
pany was  liable  whether  it  had  defended  the  employees'  suits 
or  not.  If  it  had  defended  these,  it  would  probably  be  es- 
topped to  deny  its  liability  afterward.  If  it  had  refused  to 
defend,  taking  the  ground  that  the  policy  did  not  cover  the 
particular  injury,  it  could  raise  that  question  afterward  when 
a  suit  should  be  brought  by  the  insured  against  it  after  the 
employee  had  obtained  a  judgment  and  had  been  paid." 

It  might  be  said  also  that  in  Noriham  v.  Casualty  Company 
of  America,  177  Fed.  981,  a  diflferent  construction  is  placed 
upon  said  section  2777  of  the  Civil  Code  from  that  in  the 
Moore  case  (89  Fed.  73),  and  it  is  held  that  said  section  is 
to  be  regarded  as  a  declaration  of  the  common  law  and  that 
it  announces  a  rule  of  no  greater  import.  That  it  applies, 
in  other  words,  to  joint  tort-feasors  or  where  the  liability  of 
the  indemnitor  and  indemnitee  is  joint  and  concurrent.  As 
illustrative  of  this  position  are  cited  Herring  v.  Hoppock,  15 
N.  T.  409;  Davidson  v.  Dallas,  8  Cal.  227;  Lewis  v.  Johns, 
34  Cal.  629. 

As  to  said  section  we  may  say  that  it  would  not  be  com- 
petent for  the  legislature  to  modify,  defeat,  or  nullify  a  con- 
tract of  the  parties  by  creating  a  liability  that  was  not 
contemplated  or  provided  in  their  contract,  and,  in  the  second 
place,  it  is  entirely  obvious  by  the  provisions  of  the  suc- 
ceeding section  2778  that  the    legislature  did  not  intend  to 
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change  the  liability  of  the  indemnitor  in  such  policy  as  the 
one  herein  involved. 

For  therein  it  is  provided: 

"2.  Upon  an  indemnity  against  claims,  or  demands, 
or  damages,  or  costs,  expressly,  or  in  other  equivalent  terms, 
the  person  indemnified  is  not  entitled  to  recover  without  pay- 
ment thereof." 

It  may  be  stated  finally  that  the  encyclopedias  and  text- 
books approve  the  doctrine  which  we  have  herein  announced. 

Applying  the  familiar  rules  of  interpretation  we  can  reach 
no  other  conclusion  than  that  the  surety  company  is  not  liable 
for  this  claim.  To  hold  that  the  surety  company  bound  itself 
to  defend  siiccessfiMy  any  suit  that  might  be  brought  against 
the  indemnitee  and  to  assume  any  liability  of  the  latter,  and, 
therefore,  satisfy  any  judgment  that  might  be  obtained 
against  the  employer  in  such  case  and  under  the  circum- 
stances herein  appearing,  would  be  doing  violence  to  the 
language  of  the  contract  adopted  by  the  parties  themselves 
and  supplying  an  additional  covenant  not  to  be  found  in  the 
policy. 

There  is  some  contention  made  that  the  judgment  against 
the  partnership  cannot  be  supported,  for  the  reason  that  the 
partnership  was  dissolved  before  the  action  was  begun. 
There  is  no  doubt,  however,  that  it  was  in  existence  at  the 
time  of  the  accident  and  that  the  suit  was  properly  brought 
against  said  partnership  and  the  individual  members  thereof. 
It  is  equally  dear  that  the  judgment  against  C.  H.  Keil  and 
E.  P.  Hannon,  and  each  of  them,  is  justified,  and  under  the 
circumstances  it  would  seem  to  be  a  matter  of  no  moment  to 
them  whether  the  partnership  is  still  in  existence. 

The  judgment  as  to  the  Pacific  Coast  Casualty  Company, 
a  corporation,  is  reversed  and  in  other  respects  it  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  8,  1918,  and  the  following 
opinion  then  rendered  thereon : 

BURNETT,  J. — ^Respondent  in  his  petition  for  a  rehearing 
olaims  that  the  court  has  constmod  the  contract  of  indemnity 
in  favor  of  the  insurer  rather  than  tl;c  iiisuroil,  whereas  it 
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is  the  latter  that  should  be  favored  We  are  aware  of  the 
rule  that  justly  requires  the  courts  to  resolve  doubtful  and 
obscure  provisions  so  as  to  give  the  fullest  protection  possible 
to  the  interests  of  the  insured,  and  we  are  in  accord  with 
that  policy,  but  it  seems  to  us  that  to  support  the  position 
of  respondent  in  this  case  would  require  us  to  do  violence  to 
the  plain  terms  of  the  contract  which  the  parties  have 
deliberately  chosen. 

Petitioner,  with  some  degree  of  acerbity,  complains  because 
we  failed  to  notice  specifically  some  of  the  cases  cited  by  re- 
spondent, especially  Rodgers  v.  Pacific  Coast  Casualty  Co., 
33  Cal.  App.  70,  [164  Pac.  1115].  Of  course,  there  must  be 
some  limit  to  an  opinion,  and  it  is  not  generally  supposed 
that  the  appellate  courts  in  that  respect  usually  err  upon  the 
side  of  brevity.  The  cases  cited  by  respondent,  though,  were 
examined,  and  we  thought  our  reference  to  them  was  suffi- 
cient for  the  purpose  of  the  case  in  expressing  our  views  as 
to  the  merits  of  the  controversy. 

As  to  the  Rodgers  case,  we  may  add  that  in  the  opinion 
of  the  second  district  court  of  appeal,  written  by  Mr.  Justice 
James,  for  whose  judgment  we  have  the  highest  opinion,  the 
language  of  a  policy  similar  to  the  one  before  us  was  con- 
strued in  harmony  with  respondent's  contention  herein,  but 
it  is  to  be  noted  that  the  affirmance  of  the  judgment  of  the 
lower  court  was  also  grounded  upon  the  other  position  that 
there  had  been  a  payment  of  the  judgment  by  the  indemnitee ; 
and,  in  denying  the  petition  for  a  hearing  therein,  the 
supreme  court  limited  its  concurrence  to  that  view,  saying 
that  the  opinion  of  the  district  court  **also  proceeds  upon  the 
theory  that  the  payment  by  Irwin  (indemnitee)  of  the  judg- 
ment against  her  in  favor  of  the  injured  party  is  a  condition 
precedent  to  the  existence  of  a  cause  of  action  in  favor  of 
Irwin  against  the  company  as  indeed  the  policy  expressly 
declares;  but  that  such  previous  payment  need  not  be  made 
in  money,  but  may  be  made  in  property  of  any  kind,  includ- 
ing the  promissory  note  of  Irwin  if  such  note  is  accepted 
expressly  as  payment;  a  theory  in  which  we  concur." 
(Italics  ours.) 

The  foregoing  language  seems  very  clear,  and  it  can  leave 
no  doubt  as  to  how  the  highest  court  of  this  state  regarded 
a  similar  policy.  It  is  expressly  declared  that  a  payment  of 
the  judgment  by  the  indemnitee  was  a  condition  precedent 
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to  the  existence  of  a  cause  of  action  against  the  insurance 
company.  It  may  be  that  we  have  misunderstood  the  signifi- 
cance of  the  terms  employed  by  the  supreme  court,  but,  if  it 
be  so,  we  are  fearful  that  we  are  without  satisfactory  excuse. 

There  is  some  criticism  of  the  declaration  of  this  court  as 
to  the  incompetency  of  the  legislature  to  change  the  terms 
of  the  contract  of  the  parties.  Probably,  the  proposition  was 
not  expressed  as  clearly  as  it  should  have  been.  Of  course, 
we  assumed  that  the  contract  was  legal,  and  what  we  in- 
tended to  say  was,  that,  where  parties  have  entered  into  a 
lawful  contract  and  have  clearly  expressed  their  intention, 
it  does  not  lie  with  the  legislature  to  provide  a  different  con- 
tract for  them. 

We  would  be  glad  to  afford  relief  to  the  plaintiff  if  we 
could  so  construe  the  policy,  but  we  find  ourselves  unable 
to  do  80. 

The  petition  for  rehearing  is  denied. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[GIt.  No.  20S6.    Second  AppeUate  Dietriet.— Febmarf  6,  1918.] 

STEVE    KARALES,    Respondent,    v.    LOS    ANGELES 
CREAMERY  COMPANY  (a  Corporation),  Appellant. 

OoNTBAor— Salb  and  Deuvery  of  MttK— Breach  by  Vendor — Bk- 
OOVKEY  roB  Milk  Sold. — A  contract  to  sell  and  deliver  milk  daily 
for  a  period  of  three  months  is  indivisible,  notwithstanding  the 
miU:  is  to  be  paid  for  monthlj,  and  where  delivery  is  stopped  before 
the  expiration  of  the  period  by  reason  of  the  sale  of  the  cows,  the 
Tendor  cannot  recover  on  the  contract  for  milk  delivered,  since  one 
who  himself  breaches  a  contract,  without  excuse,  cannot  recover  in 
an  action  upon  the  contract  for  a  breach  of  its  terms  by  the  other 
party. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Eugene  P.  McDaniel,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  th^  (^ouit. 
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Lloyd,  Cheney  ft  Qeibel|  and  Ovila  Normandin,  for  Appel- 
lant. 

Chas,  S.  McKelvcy,  for  Respondent 

WORKS,  J.,  pro  tern, — ^The  amended  complaint  in  this  ac- 
tion asks  for  judgment  for  the  contract  price  of  milk  delivered 
during  the  months  of  January  and  February,  1915,  at  the 
special  instance  and  request  of  the  defendant.  The  answer 
alleges  that  the  milk  was  delivered  pursuant  to  the  terms 
of  a  written  contract  between  the  parties  and  that  none  was 
delivered  after  February  10,  1915.  A  copy  of  the  contract 
is  attached  to  the  answer  as  an  exhibit.  By  it  Earales 
agreed,  under  date  of  December  1,  1914,  to  sell  and  de- 
liver daily,  and  the  Creamery  Company  agreed  to  buy,  all 
the  milk  produced  by  Karales,  being  not  less  than  four  hun- 
dred pounds  per  day  from  not  less  than  thirty-five  cows,  for 
a  three-months  period  from  December  1,  1914,  to  March  1, 
1915,  at  an  agreed  price  per  pound  of  butter  fat  content  of 
the  milk,  payment  to  be  made  before  the  15th  of  each  month 
for  deliveries  during  the  preceding  month.  The  contract 
also  bound  Karales  to  furnish  the  milk  from  healthy,  well- 
fed  cows,  to  keep  his  dairy  in  a  clean  and  sanitary  condition, 
and  to  protect  the  milk  with  a  proper  canvas  covering  while 
it  was  in  transit  to  the  company.  It  also  provided  that  if 
the  delivery  of  milk  should  be  interfered  with  by  strikes, 
or  other  specified  untoward  occurrences,  then  the  contract 
should  be  suspended  only  during  such  interference.  The 
trial  court  found  the  facts  as  alleged  in  the  answer,  with 
the  further  finding,  in  effect,  that  Karales  had  stopped  the 
delivery  of  milk  on  February  10th  because  he  had  sold  his 
cows,  but  rendered  judgment  in  his  favor.  The  appeal  is 
from  the  judgment. 

Notwithstanding  the  fact  that  the  milk  was  to  be  paid  for 
monthly,  the  contract  was  indivisible  and  entire,  and  the 
plaintiff  committed  a  breach  of  its  provisions  by  ceasing  de- 
livery on  February  10th.  {McConnell  v.  Corona  City  Water 
Co.,  149  Cal.  60,  [8  L.  R.  A.  (N.  S.)  1171,  85  Pac.  929] ; 
Wood,  Curtis  &  Co.  v.  SetiricK,  5  Cal.  App.  252,  [90  Pac. 
151]  ;  Los  Angeles  Gas  &  Elec,  Co.  v.  Amalgamated  Oil  Co., 
156  Cal.  776,  [106  Pac.  551  :  and  one  who  hinr^elf  breaches  a 
contract,  without  excuse,  cannot  recover  in  an  action  upon 
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the  contract  for  a  breach  of  its  terras  by  the  other  party. 
(Wood,  Curtis  dk  Co.  v.  Seurich,  supra;  Los  Angeles  Gas 
dt  Elec.  Co.  V.  Amalgamated  Oil  Co.,  supra;  Califonua  Sugar 
Agency  v.  Penoyar,  167  Cal.  274,  [139  Pac.  671] ;  Los  Angeles 
Oas  &  Elec.  Co.  v.  Amalgamated  Ofl  Co.,  168  Cal.  140,  [142 
Pac.  46].)  The  fact  that  Karales  sold  his  cows  and  went 
out  of  the  dairy  business  was  plainly  no  excuse  or  justification 
for  his  breach  of  the  contract 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[GiT.  No.  2085.    Second  AppeUato  Distriet.— February  6,  1918.] 
W.  C.  SMITH,  Appellant,  v.  A.  J.  MEADE,  Respondent 

APPIAL — ^iNSUmCDBNCT     Of     ETU>EN0E— BEVIKW— fiPECU'lCATIONS. — On 

an  appeal  from  a  jodgment  presented  on  the  jndgment-roU  and  a 
brief  bill  of  exceptions,  the  iusufficiencj  of  the  evidence  to  sustain 
the  findings  cannot  be  considered,  where  the  bill  of  exceptions  con- 
tains no  assignment  of  error,  either  in  general  or  particular  terms. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicksler,  Smith  ft  Parke,  for  Appellant 

Avery  &  French,  for  Respondent 

JAMES,  J. — ^This  appeal  is  one  taken  from  a  judgment 
entered  in  favor  of  the  defendant.  It  is  presented  on  the 
judgment-roll  and  a  brief  bill  of  exceptions.  The  action  was 
upon  a  promissory  note  executed  by  a  corporation  of  which 
the  defendant  was  treasurer,  the  payment  of  which  note  was 
guaranteed  in  writing  by  the  defendant.  Recovery  was 
sought  against  the  defendant  by  reason  of  his  contract  of 
guaranty.  In  the  complaint  it  was  alleged  that  subsequent 
to  the  maturity  of  the  promissory  note  referred  to  a  note 
and  draft  were  received  by  plaiutiif  s  assignor,  the  payee 
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of  the  first  note,  which  last  note  and  the  draft,  it  is  alleged 
in  the  complaint,  ^'were  forwarded  to  plaintiff's  assignor  to 
satisfy  and  liquidate  the  note  sned  upon  herein."  A  further 
allegation  followed  showing  that  attempts  had  been  made  to 
collect  the  second  note  and  draft,  which  attempts  were  un- 
successful ;  and  it  was  alleged  that  the  second  note  and  draft 
were  valueless  and  that  the  corporation  maker  was  insolvent. 
The  answer  admitted  all  of  the  facts  alleged,  except  it  con- 
tained a  denial  of  nonpayment  of  the  note  sued  upon,  and 
alleged  affirmatively  that  the  same  had  been  wholly  paid  and 
satisfied.  The  court  made  its  findings  sustaining  the  defense 
of  paymeuc.  The  findings  were  sufficient  in  form  and  sub- 
stance to  support  the  judgment  which  followed.  The  bill  of 
exceptions  contains  a  copy  of  an  affidavit  made  by  a  repre- 
sentative of  the  payee  corporation.  It  appears  to  have  been 
stipulated  that  this  affidavit  might  be  used  as  evidence  in  the 
case.  The  affidavit  contains  a  narrative  of  the  transactions 
had  regarding  the  making  of  the  several  instruments  re- 
ferred to.  There  appears  to  have  been  no  other  evidence 
offered  on  behalf  of  either  party  at  the  trial.  As  the  findings 
of  fact  made  by  the  court  were  sufficient  to  support  the  judg- 
ment, no  further  point  is  presented  which  can  be  determined 
by  an  examination  of  the  judgment-roll. 

The  chief  contention  of  appellant  refers  to  the  matter  of 
the  insufficiency  of  the  evidence  to  sustain  the  findings.  The 
bill  of  exceptions  contains  no  assignment  of  error,  either  in 
general  or  particular  terms.  Upon  this  state  of  the  record, 
counsel  for  respondent  insist  that  no  point  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  decision  can  be  here 
considered,  and  with  this  contention  we  must  agree.  Section 
648  of  the  Code  of  Civil  Procedure  provides  that  **when  the 
exception  is  to  the  verdict  or  decision,  upon  the  ground  of 
the  insufficiency  of  the  evidence  to  justify  it,  the  objection 
must  specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufficient.  ..."  In  Swift  v.  Occidental  Min.  etc.  Co., 
141  Cal.  161,  [74  Pac.  700],  it  is  said:  ''The  substance  of  all 
these  decisions  is,  that  the  object  of  the  rule  requiring  these 
specifications  is  first  to  shorten  the  statement  of  the  evidence 
by  excluding  everything  irrelevant  to  the  specified  fact ;  and, 
second,  to  notify  the  opposing  party  of  the  particular  finding 
called  in  question,  in  order  that  he  may  see  that  the  state- 
ment fairly  and  fully  presents  the  evidence  bearing  upon  that 
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particular  matter.'*  It  has  been  repeatedly  held  that  in  the 
absence  of  any  specification  pointing  out  wherein  the  evidence 
is  insufficient  to  sustain  the  decision,  no  review  can  be  had 
on  appeal  of  that  particular  matter.  (Hawley  v.  Harrington, 
152  Cal.  188,  [92  Pac.  177] ;  Meek  v.  Sotahern  California  Ry. 
Co.,  7  Cal.  App.  606,  [95  Pac.  166] ;  Millar  v.  Millar,  175 
Cal.  797,  [L.  R.  A.  1918B,  415,  167  Pac.  394].) 

For  lack  of  error  shown  by  the  record  it  follows  that  the 
judgment  should  be  affirmed. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  iem.y  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  8,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  4, 1918. 


[Civ.  No.  2180.    First  Appellate  District.— Pebrnary  6,  1918.] 

BMILE   FONTAINE   et  al..   Respondents,   v.    SIMEON 
LACASSIE  et  al..  Appellants. 

Contract— FuENismNQ  Monet  for  Building  of  House — Home  for 
Contributor — Subsequent  Ejectment — ^Recovery  of  Monet — Ac- 
tion for  Monet  had  and  Beceived. — Where  a  mother-in-law  fur- 
nished money  to  her  daughter-in-law  to  build  a  house  on  the  latter's 
property  under  an  agreement  between  them  that  the  former  might 
occupy  the  house  during  her  life,  with  the  proviso  that  if  the  land 
was  sold  before  her  death  by  the  latter  she  would  repay  to  the 
former  the  money  furnished  by  her  for  the  building  of  the  house, 
and  the  mother-in-law  shortly  after  the  completion  of  the  house  was 
ejected  therefrom  by  her  daughter-in-law,  the  former  has  the  right 
to  rescind  the  contract,  and  recover  the  entire  amount  paid  in  an 
action  for  money  had  and  received. 

Id. — BEsassiON  of  Entire  CbNTRAor — ^Partial  Failure  of  Considera- 
tion.— Where  the  contract  is  entire  and  the  consideration  has  par- 
tially failed  by  reason  of  the  default  of  one  of  the  parties,  the 
contract  may  be  rescinded  by  the  other  party,  who  may  recover  the 
money  which  h«  has  paid  thereunder. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    A.  B.  McKenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  S.  Tinning,  and  A.  B.  Tinning,  for  Appellants. 

George  C.  Thrasher,  for  Respondents. 

BEASLT,  J.,  pro  tern, — Catherine  Fontaine,  one  of  the 
above-named  plaintiffs,  is  the  mother  of  the  defendant  Simeon 
Lacassie,  and  the  latter 's  codefendant  is  his  wife,  who  owns 
a  piece  of  land  at  Walnut  Greek  in  Contra  Costa  County. 
In  the  month  of  December,  1914,  Mrs.  Fontaine,  who  was 
then  unmarried,  furnished  to  Mrs.  Lacassie  the  sum  of 
$439.50  with  which  to  build  a  house  on  said  property,  as 
the  trial  court  found,  under  an  agreement  between  them  that 
Catherine  Fontaine  might  occupy  the  said  house  during  her 
life,  with  the  proviso  that  if  the  land  was  sold  before  her 
death  by  Mrs.  Lacassie  she  would  repay  to  her  mother-in-law 
the  money  furnished  by  her  for  the  building  of  the  house. 
It  is  further  found  that  Mrs.  Lacassie  was  to  attend  to  ex- 
pending the  money  in  erecting  the  house,  and  that  she  did 
so,  paying  the  bills  with  the  money  so  furnished  by  Mrs. 
Fontaine.  The  building  was  complete  on  January  1,  1915, 
and  the  plaintiffs  occupied  it  thence  until  the  month  of  De- 
cember following,  when  the  defendants  ordered  them  off  the 
premises  with  threatening  and  violent  language  and,  as  the 
evidence  discloses,  had  Mrs.  Fontaine  arrested  and  removed 
from  the  property  on  a  charge  of  insanity.  She  never  re- 
turned to  the  house  thereafter.  The  court  also  found  that 
the  object  of  the  agreement  to  build  the  house  was  to  furnish 
a  home  for  Mrs.  Fontaine.  The  defendants  on  this  appeal 
insist  that  this  finding  has  no  support  in  the  evidence,  but 
the  whole  tenor  of  the  testimony  supports  it;  and  it  also 
specifically  appears  that  when  the  money  was  advanced  to 
Mrs.  Lacassie  by  her  mother-in-law  the  latter  had  become  too 
infirm  to  work  in  the  laundry  where  she  had  been  employed, 
that  the  defendants  were  to  charge  her  no  rent,  and  were  to 
furnish  her  with  wood,  water,  and  milk  free  of  charge. 
From  this — and  indeed  from  the  entire  evidence — it  may 
be  fairly  inferred  that  the  agreement  itself  under  which  the 
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moDey  was  furnished  was  that  Mrs.  Fontaine  should  occupy 
the  house  as  long  as  she  should  live,  unless  the  property 
should  in  the  meantime  be  sold.  This  evidence  certainly 
supports  the  finding  attacked. 

The  defendants  also  rely  for  a  reversal  upon  a  question  of 
pleading,  claiming  that  the  facte  above  set  forth  will  not 
support  a  judgment  for  ** money  had  and  received."  The 
language  of  the  pleading  material  to  this  question,  to  be  exact, 
is  as  follows:  "That  .  .  .  the  defendant  received  the  sum  of 
$439.50  from  the  plaintiff  for  the  use  and  benefit  of  plain- 
tiff." It  is  plain  from  these  facte  that  the  money  was  fur- 
nished by  Mrs.  Fontaine  to  Mrs.  Lacassie  to  be  used  by  the 
latter  for  Mrs.  Fontaine's  benefit,  namely,  to  provide  a  home 
for  her  in  her  old  age,  and  that  she  was  within  a  compara- 
tively short  time  after  having  furnished  the  money  deprived 
of  ite  benefit  and  use  by  being  ejected  from  the  house.  The 
view  of  the  trial  court  was  that  this  evidence  sustains  the 
judgment.    With  this  view  we  are  constrained  to  agree. 

The  contract  here  was  entire  within  the  rule  announced 
in  the  leading  case  of  Wooten  v.  Walters,  110  N.  C.  251,  [14 
S.  E.  734,  736],  upon  the  construction  of  entire  and  divisible 
contracts — a  rule  approved  by  our  own  supreme  court  in 
Sterling  v.  Gregory,  149  Cal.  117,  [85  Pac.  305].  In  the 
latter  case  it  was  also  held  that  where  a  contract  is  entire, 
there  is  a  right  of  rescission  thereof  for  partial  failure  of  con- 
sideration under  section  1689  of  the  Civil  Code.  This  proposi- 
tion is  illustrated  in  this  state  also  by  HowUn  v.  Castro,  136 
Cal.  605,  [69  Pac.  432] — a  case  of  somewhat  different  nature, 
where  the  facte  were  that  Castro  undertook  to  take  care  of 
Howlin  during  the  remainder  of  the  latter 's  life  in  considera- 
tion of  receiving  Howlin  *s  property  at  his  death.  Howlin 
delivered  a  deed  to  one  Rowling  as  security  for  the  perform- 
ance on  his  part  of  this  agreement,  and  Castro  after  perform- 
ing the  agreement  on  his  part  for  a  year  discontinued  doing 
so.  The  supreme  court  held  that  the  contract  being  executory 
and  having  been  broken,  the  plaintiff  was  not  confined  to  a 
remedy  for  damages,  but  might  have  the  deed  delivered  up 
and  canceled  in  an  action  for  that  purpose,  thus  receiving 
back  all  the  consideration  which  he  had  promised  for  the  per- 
formance of  Castro's  agreement  to  care  for  him.  The  ancient 
rule  of  the  court  of  king:'8  bench,  the  fountain  of  common- 
law  pleading,  was  that  where  there  is  an  entire  contract,  and 

86  Cal.  App.— 12 
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by  defendant's  default  plaintiflE  could  not  perform  what  he 
had  undertaken  to  do,  he  had  a  right  to  put  an  end  to  the 
whole  contract  and  recover  back  money  which  he  had  paid 
thereunder.     (OUes  v.  Edu/ards,  7  Term  Rep.  181.) 

Lord  ATansfield,  in  Moses  v.  MacFerlan,  2  Burr,  1005, 
adapted  the  count  for  money  had  and  received  to  an  action 
of  the  character  of  the  case  of  Mrs.  Fontaine.  Previous  to 
the  decision  of  that  case  a  debt  proved  in  support  of  this 
action  had  always  been  a  debt  arising  under  the  operation 
of  purely  legal  principles.  In  that  case  there  was  clearly  no 
debt.  Indeed,  the  only  possible  ground  of  recovery  was  that 
it  would  have  been  inequitable  under  the  circumstances  to 
permit  MacFerlan  to  retain  the  money.  The  real  question, 
therefore,  was  whether  a  debt  suflScient  for  the  purposes  of 
an  action  indebitatus  assumpsit  might  arise  from  the  opera- 
tion of  purely  equitable  principles.  The  court  unanimously 
answered  the  question  in  the  affirmative,  Lord  Mansfield 
stating  the  scope  of  the  obligation  as  follows:  **If  the  de- 
fendant be  under  an  obligation,  from  the  ties  of  natural 
justice,  to  refund,  the  law  implies  a  debt,  and  gives  this 
action,  founded  in  the  oquity  of  the  plaintiff's  case,  as  it  were 
upon  a  contract  .  .  .  This  kind  of  equitable  action,  to  recover 
back  money  which  ought  not  in  justice  to  be  kept,  is  very 
beneficial,  and  therefore  much  encouraged.  It  lies  only  for 
money  which,  ex  aequo  et  bono,  the  defendant  ought  to  re- 
fund. ...  In  one  word,  the  gist  of  the  action  is  that  the 
defendant  upon  the  circumstances  of  the  case  is  obliged  by 
the  tics  of  natural  justice  and  equity  to  refund  the  money." 

"From  the  use  of  such  expressions  as  'obliged  by  tiie  ties 
of  natural  justice  and  equity*  it  must  not  be  inferred  that  the 
right  of  recovery  in  a  particular  case  is  a  problem  of  moral 
philosophy.  Recovery  does  not  depend  upon  the  trial  judge's 
idea  of  justice  in  the  particular  case,  nor  yet  upon  the  jury's 
notion  of  what  is  right  between  man  and  man.  Here,  as 
elsewhere,  the  courts  must  be  guided  by  principles  and  rules 
fairly  capable  of  uniform  administration.  These  must  be 
sought  in  the  reports  of  decided  cases."  (7  Modern  Ameri- 
can Law,  p.  372.) 

ITcre,  as  we  have  seen,  the  courts  of  our  own  state  have 
held  that  an  a.irreement  such  as  that  made  by  the  parties  to 
this  notion  rrnv.  under  circumstances  such  as  the  trial  court 
found  to  exist  here,  namely,  where  the  contract  is  entire  and 
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the  consideration  has  partially  failed  by  reason  of  the  default 
of  one  of  the  parties,  be  rescinded  by  the  other  party,  who 
may  then  recover  the  money  which  he  has  paid  thereunder. 

Prom  this  discussion  we  think  it  fairly  deducible  that  in  an 
action  such  as  this  the  plaintiff  need  not  set  forth  the  entire 
contract  but  may  sue  quasi  ex  contractu  for  money  had  and 
received. 

It  is  argued  thut  the  house  was  personal  property  and 
could  have  been  removed  by  Mrs.  Fontaine.  The  terms  of 
the  agreement  under  which  it  was  built  negative  this  conten- 
tion, for  the  intent  of  the  parties  evidently  was  that  it  should 
remain  permanently  on  the  land;  and  the  trial  court  found 
that  M.  E.  Lacassie  retained  the  house  for  her  own  use  and 
benefit. 

This  disposes  of  the  points  urged  in  support  of  the  appeal. 
The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CSt.  No.  1566.    Third  Appellate  District.— February  7,  1918.] 

BERTRAM  W.  COLE   et  al.,  Respondents,  v.  OLIVE  J. 
MUGRIDGE,  Appellant. 

Contract — Transfer  of  Property — Care  and  Support  for  Life — En- 
forcement.— Contracts  to  transfer  property  in  consideration  of  care 
and  support  for  life  are  enforced  without  reference  to  the  form  or 
phraseology  of  the  writing  by  which  they  are  expressed. 

Id. — Breach  of  Contract — Sufficiency  of  Evidence.— In  this  action  for 
damages  for  breach  of  contract  to  convey  land  in  consideration  of 
personal  care,  attention,  companionship,  and  consolation  and  furnish- 
ing defendant  with  necessary  food  during  the  remainder  of  her  life, 
it  is  held  that  the  evidence  is  suflScient  to  support  the  verdict  in 
favor  of  the  plaintiffs. 

Id. — Instruction — Measure  of  Damages. — An  instruction  in  such  an 
action  that  in  cases  of  bad  faith  the  measure  of  damages  would  bo 
somewhat  different  did  not  impute  bad  faith  to  the  defendant,  not- 
witli«tnnding  no  issue  of  fraud,  concealment,  or  bad  faith  was  raised 
in  the  case. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County.    Henry  C.  Gesford,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  Samuels,  for  Appellant. 

James  H.  O'Leary,  and  E.  S.  Bell,  for  Respondents. 

CHIPMAN,  P.  J. — ^This  is  an  action  for  damages  for 
breach  of  an  alleged  contract  entered  into  by  plaintiffs,  who 
are  husband  and  wife,  and  defendant  on  or  about  March  11, 
1914,  by  the  terms  of  which  it  is  alleged  that  in  consideration 
of  plaintiffs'  giving  defendant  their  personal  care,  attention, 
companionship,  and  consolation  and  furnishing  defendant 
with  necessary  food  during  the  remainder  of  her  life,  de- 
fendant would  convey  to  plaintiffs  a  certain  lot  of  land  sit- 
uated in  the  city  of  Vallejo,  together  with  the  dwelling-house 
thereon  and  the  furnishings  therein,  defendant  to  reserve 
unto  herself  an  estate  in  said  property  during  her  life,  plain- 
tiffs to  reside  with  her  in  said  dwelling-house  on  said  prem- 
ises, ''free  from  rent,  during  the  remainder  of  defendant's 
natural  life." 

It  is  alleged  in  plaintiffs'  second  amended  complaint  that 
on  March  23,  1914,  and  for  a  long  time  prior  thereto,  plain- 
tiffs resided  in  the  county  of  Worcester,  state  of  Massachu- 
setts; that  about  March  23,  1914,  plaintiffs  departed  from 
their  former  home  in  the  said  county  of  Worcester  for  the 
city  of  Vallejo,  arriving  in  said  city  about  April  14,  1914; 
that  on  said  day  defendant  had  not  conveyed  said  property 
to  plaintiffs  in  accordance  with  said  contract  or  at  all;  that 
on  or  about  March  11,  1914,  and  April  14,  1914,  and  at  all 
times  between  said  dates,  plaintiffs  were  ready  and  willing 
to  comply  with  the  terms  of  said  contract,  and  on  April  14, 
1914,  at  the  said  city  of  Vallejo,  plaintiffs  **  offered  defend- 
ant immediate  compliance  with  the  terms  of  said  contract; 
but  defendant  then  and  there  rejected  plaintiffs'  said  offer 
of  performance,  and  then  and  there  refused  to  convey  said 
property  to  plaintiffs  in  accordance  with  the  terms  of  said 
contract,  or  at  all,  and  then  and  there  refused  to  allow  plain- 
tiffs to  reside  in  said  dwelling-house  with  or  without  the  use 
of  said  furnishings,  during  the  remainder  of  defendant's  nat- 
ural life,  or  during  any  other  period  free  from  rent,  or  other- 
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wise,  or  at  aU,  and  then  and  there  refused  to  comply  at  all 
with  the  terms  of  said  contract.  By  defendant's  failure  and 
refusal  to  comply  with  the  terms  of  said  contract  as  afore- 
said, plaintijffs  have  suffered  injury  and  damage  as  herein- 
after alleged."  That  in  order  to  comply  with  the  terms  of 
said  contract  on  their  part,  plaintiffs  were  compelled  to  and 
did  surrender  a  certain  leasehold  interest  in  certain  land  in 
said  Worcester  County,  that  had  four  years  to  run  and  which 
was  yielding  plaintiffs  an  annual  profit  of  one  thousand  two 
hundred  dollars  and  were  obliged  to  pay  the  lessor  the  rents 
reserved,  to  wit,  the  sum  of  $480,  to  plaintiffs'  damage  in 
the  sum  of  $5,280;  that  plaintiffs  were  for  like  reason  obliged 
to  sell,  and  did  sell,  certain  farm  implements  and  other  per- 
sonal property  described,  at  a  loss  of  $602;  that  in  coming 
to  California  in  order  to  comply  with  the  terms  of  said  con- 
tract, they  incurred  certain  expenses,  the  items  of  which  are 
enumerated,  amounting  to  $329,  and  that  to  return  to  Massa- 
chusetts, the  expense  to  plaintiffs  will  be  a  like  amount ;  that 
plaintiffs  were  unemployed  by  reason  of  defendant's  failure 
to  perform  on  her  part  for  a  period  of  forty-eight  days,  re- 
sulting in  plaintiffs'  further  damage  in  the  sum  of  $240. 
The  prayer  of  the  complaint  is  for  the  sum  of  $6,781.70  and 
costs  of  suit.  The  complaint  is  verified.  The  answer  con- 
sists of  specific  denials  of  the  averments  of  the  complaint, 
with  the  single  exception  that  defendant  admits  that  she 
would  not  convey  said  property  to  plaintiffs  on  or  about  the 
fourteenth  day  of  April,  1914,  or  at  any  time.  The  cause 
was  tried  with  a  jury  and  plaintiffs  had  a  verdict  for  one 
thousand  five  hundred  dollars,  for  which  amount  the  court 
entered  judgment  with  interest  from  its  date,  September  2, 
1915,  and  for  costs  fixed  at  $111.20. 

Appellant  says  in  her  brief  that  the  facts  are  "extremely 
unusual,"  which  may  be  said  of  most  of  the  cases  in  this 
class,  for  it  would  be  difiScult  to  find  any  two  alike  in  their 
facts.  While  this  is  true,  it  is  also  true,  as  was  said  in  Bruer 
V  Bruer,  109  Minn.  260,  [28  L.  E.  A.  (N.  S.)  608,  123  N.  W. 
8Ki|  :  **By  the  modem  trend  of  authority  these  transactions 
Bve  placed  in  a  class  by  themselves  and  enforced  without 
r€'ference  to  the  form  or  phraseology  of  the  writing  by  which 
they  are  expressed."  , 

The  contract  in  question  is  chiefly  derivable  from  letters 
exchanged  between  plaintiff,  LIrs.  Cole,  and  defendant,  Mrs. 
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Mugridge.  Mrs.  Cole  in  her  testimony  thus  explains  how 
this  epistolary  correspondence  sprang  up:  **I  first  learned 
of  Mrs.  Mugridge  in  March,  1910,  in  Vallejo.  I  met  Mr. 
Mugridge,  her  husband,  in  Dr.  BUotz's  office  at  that  time, 
when  I  was  there  with  my  husband.  Mr.  Mugridge  spoke 
to  us  first  and  in  the  course  of  the  conversation  we  found 
that  Mr.  Mugridge  and  I  were  from  the  same  state,  New 
Hampshire.  We  all  left  Dr.  Blotz's  office  together  and  Mr. 
Mugridge  walked  with  us  as  far  as  the  St.  Vincent  Hotel, 
where  we  were  stopping.  He  was  very  friendly  to  us  and  in- 
vited us  to  his  home,  at  the  same  time  telling  us  of  his  wife, 
who  he  said  was  also  a  native  of  New  Hampshire.  After 
that  we  met  him  about  half  a  dozen  times.  He  made  two  or 
three  visits  to  us  at  our  hotel  and  on  each  occasion  invited 
us  to  come  to  his  home;  but  we  never  did  so.  However,  at 
his  insistence,  we  did  upon  one  occasion  walk  with  him  to 
the  street  comer  near  his  home  and  he  pointed  it  out  to  us. 
This  is  the  same  property  which  his  wife  later  on  promised 
to  deed  to  us.  About  the  last  time  he  saw  us,  he  asked  my 
husband  and  myself  to  write  to  him,  stating  at  the  same  time 
that  his  wife  was  very  fond  of  postal  cards,  and  asked  us  to 
send  her  some.  About  two  weeks  after  meeting  Mr.  Mug- 
ridge my  husband  and  I  returned  to  New  Hampshire.  After 
our  return  to  New  Hampshire  I  wrote  to  Mr.  Mugridge  and 
his  wife  answered  the  letter,  giving  as  her  reason  for  doing 
so  that  her  husband  could  not  see  to  write.  After  this,  at 
Mrs.  Mugridge 's  request,  I  wrote  to  her  directly  and  sent 
her  some  postal  cards.  This  was  the  beginning  of  my  cor- 
respondence with  her  and  from  then  on  many  letters  were 
exchanged  between  us." 

At  this  time,  1910,  defendant's  family  consisted  of  herself 
and  husband  and  son.  She  was  almost  seventy-three  years 
old;  her  husband  several  years  older.  He  died  some  time 
prior  to  1913  and  her  son  also  died  in  March  of  that  year. 
The  parliest  letters  are  not  in  the  record.  Defendant  intro- 
ducpd  a  letter  written  by  Mrs.  Cole  of  date  January  1,  1913. 
There  is  nothing  in  this  letter  indicative  of  the  wish  on  ap- 
pellant's part  to  have  respondents  come  to  California  or  of 
respondents'  entertaining  any  intention  to  do  so.  Defend- 
ant introduced  another  letter  written  by  Mrs.  Cole  dated 
March  4,  1913,  in  which  the  writer  expresses  her  sorrow  on 
hearing  of  the  accident  to  Mrs.  Mugridge 's  son.     She  writes 
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of  the  griefs  and  troubles  her  own  family  is  passing  through 
and  asks  forgiveness  for  inflicting  them  upon  her  friend,  who 
has  so  many  of  her  own.  The  next  letter  in  order  of  time 
is  one  dated  December  28,  1913,  from  defendant  addressed  to 
*'My  dear  friends,  Mr.  and  Mrs.  Cole,*'  partly  written  on 
that  date,  partly  on  January  4,  1914,  and  January  6,  1914. 
In  this  letter  she  dwells  upon  the  death  of  her  husband  and 
especially  the  death  of  her  son,  Charlie.  In  this  letter  she 
says  that  after  the  death  of  her  husband  she  wanted  to  ask 
Mrs.  Cole  if  she  ever  thought  of  coming  out  to  California 
but  **did  not  dare  to,"  for  fear  she  could  not  do  her  justice, 
adding:  **I  don't  know  what  will  become  of  me  if  some  body 
dont  come  to  my  relief  for  I  cant  always  do  as  I  do  now, 
...  if  you  ever  want  to  come  out  here  and  can  then  write 
me  so  I  can  think,  then  I  will  write  you  more.  ...  I  have 
just  got  your  New  Years  cards;  how  can  you  have  so  much 
patience  with  me^  yet  if  you  was  here  you  could  see  for  your- 
self all  I  can  do  is  to  thank  you  many  times  for  all  your 
kindness." 

On  February  1,  1914,  appellant  wrote  Mrs.  Cole,  among 
other  things  saying:  ** Would  it  be  any  temptation  to  you  to 
come  to  California  if  I  should  tell  you  I  would  give  you  my 
home  with  what  is  in  it.  I  have  got  to  have  some  one  and  of 
course  it  wont  be  long  that  I  shall  need  any  one  or  anything, 
there  are  many  who  would  come  and  be  glad  to,  but  I  am 
afraid  to  ask  any  and  if  you  are  the  kind  of  people  I  think 
you  are  I  would  gladly  do  all  T  could  for  you.  Now  think 
this  matter  over  and  write  me  and  ask  me  anything  you  want 
to  know  and  I  will  try  to  explain  anything  and  everything 
and  if  it  don't  strike  you  favorably  it  will  be  all  right  and 
if  it  does  ask  any  questions  you  want  to,  and  I  will  try  to 
answer  satisfactorily." 

Appellant  wrote  again  February  16,  1914,  in  which  she 
takes  up  the  matter  of  respondents'  coming  to  California, 
saying,  among  other  things:  '*I  will  willingly  give  my  home 
to  you  and  it  is  not  likely  I  shall  trouble  anybody  long  for 
I  am  76  years  old,  and  it  is  not  every  one  that  reaches  that 
age  .  .  .  ;  don't  put  any  money  into  that  field  of  potatoes 
but  save  it  to  come  out  here  with,  that  is  if  you  would  like 
to  come  and  I  certainly  would  like  for  you  to  come;  all  you 
would  have  to  do  for  me  is  to  board  me  and  take  care  of  me 
a  little  and  if  I  should  get  so  I  could  not  do  for  myself  I 
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will  hire  a  nurse.  My  property  is  not  involved  in  any  way 
only  with  street  work  paving  and  so  fourth  which  I  have 
money  to  pay  and  I  am  trying  every  way  to  keep  squair  so 
as  not  to  die  in  debt."  Again,  in  the  same  letter,  she  says: 
"Just  dispose  of  what  you  have  and  get  ready  and  come 
right  along  and  you  will  find  everything  on  the  squair  for 
I  could  never  take  advantage  of  anyone  much  less  one  who 
is  so  kind  as  I  think  you  and  your  husband  are  and  you  will 
find  me  just  what  I  say,  to  be  sure  we  have  never  seen  each 
other,  and  I  do  hope  we  neither  of  us  will  ever  be  sorry  for 
what  we  are  trying  to  bring  about." 

In  another  letter  of  February  22,  1914,  she  describes  to 
respondents  her  home,  saying  among  other  things:  *'I  do 
hope  you  will  come,  you  will  never  get  another  chance  like 
it,  you  never  will  find  a  home  ready  for  you,  I  have  been 
thinking  of  you  all  day  and  thinking  what  I  wanted  to  tell 
you  and  I  want  you  to  come  while  I  am  living." 

Again,  on  March  3,  1914,  she  wrote  to  respondents:  *'I 
hope  you  will  come  soon  and  hope  that  we  shall  all  be  spaired 
to  enjoy  each  others  companionship.''  And  in  the  same  let- 
ter she  said  that  she  had  not  mentioned  the  matter  to  any- 
one, for  it  would  be  time  enough  when  the  respondents  came 
to  her.  **I  think  I  will  have  a  deed  made  out  to  you  and 
your  husband  to  take  effect  at  my  death  or  would  you  rather 
I  would  wait  till  you  get  here?  You  answer  this  as  soon  as 
you  get  this  letter,  this  house  is  insured  for  three  years,  and 
there  is  no  incumberance  on  it  anyway  only  as  I  told  you 
in  the  first  letter  the  street  work  and  I  have  money  in  reserve 
for  that  purpose." 

In  a  letter  of  March  11,  1914,  she  says:  ''I  am  going  out 
this  afternoon  to  look  after  your  interests  and  if  you  come 
and  I  sincerely  hope  you  will,  I  shall  do  all  I  can  to  make 
us  happy."  The  day  following,  March  12,  1914,  she  writes 
advising  against  bringing  any  furniture,  saying:  *'If  I  were 
in  your  place  I  would  bring  the  traveling  expenses  down  as 
low  as  possible  for  perhaps  if  you  stay  here  till  I  am  gone 
you  will  want  to  sell  out  and  go  East  again,  so  perhaps  it 
would  be  well  to  store  it  if  you  want  to  keep  it."  On  March 
14th  she  wrote  again:  *'I  have  not  spoken  to  anyone  about 
you  and  shall  not  for  if  anything  should  happen  which  I  do 
hope  will  not,  everybody  would  blame  me  for  takinu  up  with 
strangers,   but   I   put   confidence   in   you   both   if   you   arc 
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strangers,  I  hope  we  wont  always  be  ...  I  will  close  now^ 
hoping  to  see  you  soon;  write  me  and  make  a  rough  guess 
if  not  very  accurate  what  time  you  will  start  and  if  I  dont 
have  everything  done  be  assured  it  is  not  my  fault.  .  .  . 
P.  S.  Dont  worry  the  Deed  is  all  right  don't  say  anything. 
I  don't  wonder  you  cried  over  your  cow  and  calf,  I  should 
cry  over  chickens  and  pigs,  or  anything  that  had  life  that  I 
had." 

On  March  22d  she  wrote  Mrs.  Cole  again,  addressing  her 
as  follows:  "My  dear  niece  or  daughter  or  whatever  you 
want  to  call  me,''  in  which  she  expresses  the  hope  that  they 
will  be  happy  when  they  are  all  together.  On  March  23d 
she  writes  Mrs.  Cole  again,  expressing  the  hope  that  they 
have  done  right  in  regard  to  the  Coles  coming  to  California, 
adding:  "I  am  willing  and  will  do  what  I  said  I  would  if 
yon  come  and  I  hope  you  will  and  that  neither  of  us  will  be 
disappointed  with  the  other,  now  what  I  write  is  for  both 
your  and  my  good  so  please  take  it  so,  I  should  feel  very 
bad  to  have  you  come  out  here  and  find  things  not  as  well 
as  you  expected." 

On  February  10,  1914,  Mrs.  Cole  wrote  to  appellant  ac- 
knowledging the  receipt  of  a  letter  from  appellant,  stating: 
"Dear  friend,  do  you  mean  that  if  we  would  go  and  take 
care  of  you  and  be  kind  to  you  as  long  as  you  lived  that  you 
would  give  me  your  home  for  myself  t  ...  I  would  like  to 
live  there  very  much.  I  liked  it  when  I  was  there.  Of 
course,  I  should  have  to  know  just  what  you  thought  best 
to  do  before  we  gave  up  our  place  here.  We  only  leased  it, 
as  I  wrote  you,  but  it  was  a  chance  one  would  seldom  find, 
and  the  stock  is  ours  what  there  is  of  it,  and  it  is  all  we 
have  in  the  world."  She  asks  her  "Aunt  Mugridge"  to 
think  the  matter  over,  for  as  the  planting  season  was  coming 
on  they  would  have  to  know  what  they  were  going  to  do. 
"Of  course  we  would  not  want  to  sell  our  stock  to  pay  our 
way  out  there  and  lose  all  we  had  here,  unless  we  were  sure 
of  the  place.  I  know  we  would  do  all  in  our  power  for 
you  to  help  you  and  to  make  the  sunset  of  your  life  as  con- 
tented as  possible  after  such  a  loss.  It  means  a  great  deal 
to  us  all  and  I  only  hope  we  may  all  live  to  thank  God  for 
bringing  us  together  in  mutual  help.  Now,  you  too,  write 
me  just  what  you  mean  and  think  best  to  do.  If  I  could 
afford  it  I  would  go  out  and  talk  with  you  myself,  but  it  is 
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more  than  I  can  do.  "We  know  each  other  pretty  well,  now, 
don't  wet    I  shall  have  this  on  my  mind  until  I  know.*' 

On  February  25th  Mrs.  Cole  again  writes  Mrs.  Mugridg:e 
acknowledging  the  receipt  of  her  letter,  stating:  **I  received 
iyour  welcome  letter  today,  and  I  am  all  excitement  myself. 
'l  believe  it  will  mean  more  happiness  for  us  all  It  was 
quite  a  decision  for  me,  because  it  meant  so  very  much,  for 
you  see,  we  shall  not  have  anything,  practically,  left,  after 
we  pay  our  fare  out  there.  It  will  cost  about  two  hundred 
dollars,  but  Auntie,  I  know  you  are  true  and  would  not  let 
us  give  this  chance  up  here,  only  to  lose  all.  ...  Of  course, 
I  would  not  expect  you  to  give  me  your  home  until  you  knew 
us,  but  I  am  sure  you  would  do  what  was  right  under  the  cir- 
cumstances. It  will  take  a  little  time  to  dispose  of  all  our 
stock  but  we  will  do  it  as  quickly  as  we  can.  I  hesitated  a 
little  at  first,  because  I  knew  if  we  gave  this  place  up,  we 
never  would  find  again  the  chance  we  had  here.  ...  I  want 
to  say  too,  that  it  is  not  because  you  have  a  home  and  a  little 
money  alone,  that  I  am  going  to  you,  it  is  both  because  I 
want  a  home  and  believe  I  can  make  you  happier,  Auntie, 
too,  in  your  last  years.  It  must  have  been  meant  to  be  so. 
I  hope  nothing  happens  in  any  way  to  any  of  us  before  we 
get  together  and  try  and  find  a  little  comfort  for  you,*' 

On  March  4,  1914,  Mrs.  Cole  writes  to  Mrs.  Mugridge: 
'•Started  packing  yesterday.  One  room  done.  Mr.  C.  Packs 
everything  in  burlap  and  paper.  .  .  .  Keep  up  courage, 
Auntie,  we  will  be  there  before  very  long  now.  I  dread  to 
see  my  animals  go  and  break  up  but  I  hope  we  shall  all  be 
happy  there  together." 

On  March  9th  she  writes  again,  acknowledging  the  receipt 
of  a  letter  from  Mrs.  Mugridge,  among  other  things,  saying: 
"Auntie,  if  you  feel  perfectly  willing  I  should  feel  pleased 
to  have  you  make  out  the  deed.  God  knows  I  do  not  antici- 
pate anything  happening  to  you.  Auntie,  but  it  would  be 
almost  like  insuring  us." 

On  March  16th  she  wrote  reporting  progress  in  her  prepa- 
rations for  going  to  California  and  acknowledging  the  re- 
ceipt of  a  letter  from  Mrs.  Mugridge.  On  March  19th  she 
wrote  again,  acknowledging  the  receipt  of  another  letter  and 
stating  that  they  were  about  through  packing,  and  on  March 
24th  she  wrote  again  at  some  length  dcseribinc?  the  many 
things  she  had  to  do  in  disposing  of  their  propei  ty,  closing 


Digitized  by  VjOOQIC 


Feb.  1918  J  CoiiB  v.  Mugridgb.  187 

as  follows:  "We  will  all  be  together  soon  now  I  hope  andi 
then  we  can  both  find  comfort,  sympathizing  with  each  other? 
and  I  think  it  will  help  us  both.  Don't  try  to  do  too  muchj 
Auntie  and  keep  as  well  as  you  can.  We  both  send  you  sin- 
cere love  until  we  can  see  you,  which  will  be  soon  now." 

On  April  2d  she  wrote:  **I  sent  a  letter  to  you  yesterday 
but  will  send  you  a  few  words  more  today  to  tell  you  that 
we  have  secured  our  tickets  and  will  leave  for  Cal.  (and 
you)  April  8th  on  a  Wednesday  and  the  trains  are  scheduled 
to  arrive  Monday  night,  April  13th,  in  San  Francisco.  .  .  . 
We  will  all  be  together  soon  now.  Yes,  it  was  a  great  de- 
cision for  us  all,  but  I  am  sure  it  was  for  the  best,  because 
we  both  mean  to  do  right  by  each  other,  and  we  did  need 
each  other,  didn't  wet  No,  Auntie,  I  never  thought  you 
were  rich,  and  you  never  misrepresented  anything  to  me. 
What  I  did  want  was  a  home,  and  I  was  willing  to  do  all  we 
could  for  you  in  return  for  yours." 

This  ends  the  correspondence  so  far  as  shown  in  the  record. 
Plaintiffs  called  upon  the  defendant  at  the  trial  to  produce 
all  the  letters  written  by  Mrs.  Cole  to  the  defendant,  but  the 
defendant  stated  that  she  could  find  no  others  except  the 
ones  already  referred  to.  Mrs.  Mugridge  wrote  very  volubly 
and  with  great  frankness  and  apparent  sincerity  as  did  also 
Mrs.  Cole.  We  think  an  examination  of  the  letters,  taken 
in  their  entirety,  will  show  quite  satisfactorily  that  the  de- 
fendant was  not  only  willing  but  very  anxious  to  bring  about 
the  coming  of  Mr.  and  Mrs.  Cole  to  California  to  live  with 
her  and  care  for  her  upon  the  terms  substantially  as  set  out 
in  the  complaint,  and  that  the  plaintiffs  came  to  California 
induced  thereto  by  the  representations  and  promises  made 
by  the  defendant,  and  that  they  would  not  otherwise  have 
broken  up  their  home  in  Massachusetts. 

The  defendant  in  her  answer  makes  no  claim  of  fraud  or 
false  representations  or  concealments  on  the  part  of  plain- 
tiffs, and  aside  from  the  fact  that  Mrs.  Mugridge  was  labor- 
ing under  a  feeling  of  great  loneliness  and  sorrow  because 
of  the  loss  of  her  husband  and  son,  there  is  nothing  in  the 
record  tending  to  show  that  she  was  not  possessed  of  average 
mental  faculties  or  did  not  fully  understand  what  she  was 
doing. 

Mrs.  Cole  testified:  **When  we  arrived  in  Vallejo,  in  April, 
1914,  we  went  direct  to  Mrs.  Mugridge 's  house  and  Mrs.  Mug- 
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ridge  came  to  the  door ;  that  was  the  first  time  any  of  us  had 
met.  We  had  lunch  there  and  the  first  thing  she  said  was, 
'We  have  all  done  wrong.  We  have  made  a  mistake.*  We 
asked  her  what  she  meant  by  this  and  she  told  us  that  she 
meant  that  she  should  not  have  promised  us  her  home  and 
should  not  have  had  us  come  to  California.  We  tried  to  con- 
vince her  that  it  was  all  right  and  that  we  would  all  be  happy 
together  and  asked  her  to  place  the  deed  she  had  made  to 
us  in  escrow  and  to  keep  her  promise  to  us,  but  she  refused 
to  do  so.  We  stayed  there  from  April  14,  1914,  to  May  27, 
1914,  and  during  this  time  we  often  tried  to  point  out  to  her 
what  a  great  wrong  it  would  be  for  her  not  to  keep  her 
promise  to  us  under  the  circumstances,  and  often  asked  her 
to  place  the  deed  to  the  property  in  escrow,  but  she  said  she 
did  not  want  to  do  so;  that  her  husband  had  told  her  never 
to  part  with  any  of  her  property.  We  did  everything  we 
could  to  keep  our  promise  to  her  and  were  always  ready  and 
willing  to  do  so.  While  we  were  at  her  house  we  did  every- 
thing in  our  power  to  make  her  happy  and  make  it  pleasant 
for  her,  assisting  her  in  every  way  we  could  about  the  house 
and  during  this  time  bought  most  of  the  provisions  for  the 
house.  We  finally  became  satisfied  that  Mrs.  Mugridge  had 
no  intention  of  keeping  her  promise  to  us;  that  she  did  not 
want  us  in  her  house,  and  so  on  May  27,  1914,  we  moved 
away  from  there.  We  inquired  of  Mr.  Madren  and  he  told 
us  he  had  prepared  a  deed  for  Mrs.  Mugridge  in  which  she 
deeded  the  property  at  412  Carolina  Street,  Vallejo,  to  my- 
self and  my  husband.  This  is  the  same  property  involved 
in  this  suit  and  which  she  promised  to  give  us.  I  wrote  Mrs. 
Mugridge  many  letters  which  she  has  not  produced  here. 
We  did  start  packing  some  of  our  small  things  about  March 
4,  1914,  but  we  were  sure  at  this  time  from  what  Mrs.  Mug- 
ridge had  said  to  us  in  her  letters  that  the  agreement  in 
question  would  be  entered  into.  We  did  not  finish  packing 
our  stuff  and  getting  it  away  from  our  farm  and  stored  until 
about  March  19,  1914.  •' 

Mr.  Madren,  the  person  referred  to  by  Mrs.  Cole,  testified 
that  he  was  a  notary  public  in  and  for  the  county  of  Solano. 
"On  March  11,  1914,  at  the  request  of  Mrs.  Mugridge,  I  pre- 
pared a  deed  of  her  house  and  lot  at  412  Carolina  Street. 
I  gave  this  deed  to  Mrs.  Mugridge.  My  record  shows  deed 
dated  March  11,  1914,  executed  by  Olive  J.  Mugridge  to 


Digitized  by  VjOOQIC 


Feb.  1918.]  Cous  v.  Muobidoe.  189 

Bertram  and  Edna  Cole.  The  deed  was  a  grant,  bargain, 
and  sale  deed,  and  the  consideration  named  was  ten  dollars." 

The  defendant,  Mrs.  Mugridge,  testified  that  whec  the 
plaintiffs  came  to  her  house,  she  said  to  them:  ''We  had  all 
made  mistakes,  and  I  made  a  mistake  in  sending  for  them 
and  they  had  made  a  mistake  in  coming.  The  deed  was 
mentioned  and  I  said  I  had  a  deed  made  out,  and  they  said, 
'Why  don't  you  put  it  in  escrow!'  and  I  said:  'I  can  keep 
it  just  as  well  myself,  but  for  all  that  if  you  stay  here  and 
do  what  is  right,  at  my  death  you  shall  have  my  home';  but 
during  the  time  they  were  at  my  house  they  did  nothing  for 
me  and  contributed  nothing  to  my  household  expenses,  but 
they  lived  at  my  house  mainly  at  my  expense.  I  refused  to 
give  them  any  deed  and  they  wanted  a  deed,  and  such  request 
was  made  several  times." 

In  rebuttal,  Mrs.  Cole  testified  that  ''Mrs.  Mugridge  did 
not  say  on  the  occasion  of  our  first  visit  to  her  home  in  1914, 
while  we  were  having  lunch,  that  if  we  would  stay  with  her 
and  do  what  was  right  we  should  have  her  home  at  her  death. 
While  we  began  packing  some  of  our  furniture  before  the 
letter  came  in  which  Mrs.  Mugridge  said  she  had  had  the 
deed  made,  we  did  so  because  we  felt  from  the  way  she  had 
written  in  her  letters  that  the  agreement  between  her  and 
us  would  be  entered  into." 

There  was  some  evidence  as  to  the  value  of  the  premises, 
plaintiffs'  witnesses  placing  it  at  twenty-seven  or  twenty- 
eight  hundred  dollars. 

Defendant  contends  that  no  contract  was  entered  into  be- 
cause "there  never  was  any  meeting  of  the  minds  of  the  par- 
ties to  the  alleged  contract  and  the  most  that  can  be  said  in 
favor  of  the  claim  of  respondents  is  that  there  was  a  mere 
suggestion,  not  an  offer  or  proposal  .  .  .  accepted  merely  as 
a  suggestion  and  in  the  hope  that  ultimately  they  would 
attain  their  object."  As  we  read  the  letters,  we  find  in  them 
a  definite  offer  made  by  appellant  definitely  accepted  and 
acted  upon  by  respondents.  After  respondents  had  notified 
appellant  that  th^  were  disposing  of  their  property  and  pre- 
paring to  come  to  California  in  compliance  with  appellant's 
request  and  as  the  letters  show,  in  the  belief  that  appellant 
would  do  as  she  had  promised,  appellant  wrote  to  hasten 
their  coming  and  these  urgent  messages  continued  until  late 
in  March,  1914,  and  on  March  11th  she  executed  a  deed  of 
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the  property  to  respondents  and  so  informed  them  hy  letter. 
On  respondents'  arrival  at  appellant's  house,  and  without 
waiting  to  see  whether  her  hopes  of  a  happy  life  with  them 
would  or  could  be  realized,  appellant  promptly  told  them  a 
mistake  had  been  made — she  '*had  made  a  mistake  in  send- 
ing for  them  and  they  had  made  a  mistake  in  coming,"  and 
her  attitude  remained  unchanged  toward  respondents  until 
they  were  compelled  without  fault  of  theirs,  so  far  as  the 
record  shows,  to  quit  the  premises. 

We  do  not  think  it  necessary  to  resort  to  the  books  to  jus- 
tify us  in  holding  that  there  was  ample  and  legal  support 
for  the  verdict  of  the  jury. 

It  was  not  error  of  the  court  to  refuse  to  instruct  the  jury, 
as  requested  by  defendant,  that  there  was  no  contract  be- 
tween the  parties.  Defendant  requested  an  instruction  desig- 
nated as  No.  5,  upon  the  measure  of  damages,  and  states 
that  while  substantially  given  in  another  instruction  by  the 
court,  the  court  erred  in  stating  that  "in  cases  of  bad  faith 
the  measure  of  damages  would  be  somewhat  different.**  The 
court  then  adds:  "In  this  case  no  specific  price  for  the  prop- 
erty having  been  alleged  or  proven  to  have  been  paid  or 
agreed  upon  under  the  alleged  contract  or  expenses  incurred 
in  examining  title  or  preparing  papers,  you  can  make  no 
allowance  to  plaintiffs  on  account  of  these  items,  notwith- 
standing you  may  find  the  contract  to  have  been  made  and 
broken  as  alleged;  and  under  such  circumstances  your  ver- 
dict cannot  exceed  in  amount  the  value  of  the  property  in 
controversy  at  the  time  of  the  breach  of  contract,  if  you 
find  there  was  such  a  breach  of  contract,  irrespective  of  any 
sum  or  sums  of  money  which  plaintiffs  may  have  expended 
or  expenses  they  incurred  prior  to  the  time  plaintiffs  took 
up  their  residence  with  defendant  on  or  about  April  14,  1915, 
unless  you  find  from  the  evidence  that  any  such  sura  or  sums 
of  money  were  properly  paid  out  or  such  expenses  were 
properly  incurred  in  preparing  to  enter  into  possession  of 
the  premises  in  controversy."  The  objection  urged  is  that 
the  court  "distinctly  instructed  the  jury  that  there  was  bad 
faith  on  the  part  of  appellant,  and  also  that  the  jury  was 
not,  under  the  circumstances,  confined  to  rendering  a  verdict 
for  the  price  paid  and  the  expense  properly  incurred  in 
examining?  the  title  and  preparing  the  necessary  papers,  but 
could  render  a  verdict  up  to  the  amount  of  the  value  of  the 
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property."  It  is  true  that  no  issue  of  fraud,  concealment, 
or  bad  faith  was  raised  in  the  case,  but  we  do  not  think  the 
instruction  complained  of  can  reasonably  be  said  to  have 
imputed  bad  faith  to  appellant  or  that  the  jury  could  have 
so  understood  the  instruction.  In  point  of  fact,  the  verdict 
was  less  than  the  evidence  showed  was  the  value  of  the  prop- 
erty. The  instruction  excluded  as  matter  of  damages  all 
expenses  incurred  prior  to  the  time  plaintiffs  took  up  their 
residence  with  the  defendant.  We  cannot  perceive  any 
prejudicial  error  in  the  instruction. 

No  other  error  is  specified.  Defendant  states  "that  the 
instructions  given  by  the  court  were  on  the  whole  fair  and 
unobjectionable. ' ' 

The  judgment  is  afSrmed. 

Burnett,  J.,  and  Hart,  J.»  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court,  April  4,  1918. 


[CSt.  No.  2143.    First  Appellate  District.— February  7,  1918.} 

GEORGE  K.  PORTER,  Respondent,  v.  ANGLO  &  LON- 
DON PARIS  NATIONAL  BANK  OP  SAN  FRAN- 
CISCO  (a  Corporation),  Appellant;  LOUIS  ROTHEN- 
BERG,  Intervener  and  Appellant. 

CoBPoaATioN  Law — Sali  or  Assets — Consent  or  Stockholdebs. — The 
Bale  bj  a  corporation  of  all  of  its  assets  is  void  where  not  consum- 
mated in  eonformity  with  section  361a  of  the  Civil  Code,  requiring; 
the  consent  of  two-thirds  of  the  stockholders,  and  the  purchaser 
cannot  under  such  transfer  claim  money  on  deposit  in  bank  in  the 
name  of  the  corporation  as  against  an  execution  creditor  of  the  ^ 
corporation.  / 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Geo.  C.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Wm.  M.  Cannon,  and  Wm.  M.  Abbott,  for  Respondent. 

Lilienthal,  McEinstry  &  Raymond,  for  Appellant. 

Henry  Q.  W.  Dinkelspiel,  and  John  R.  Jones,  for  Inter- 
vener and  Appellant 

LBNNON,  P.  J.— On  December  4,  1913,  prior  to  the  insti- 
tution of  the  present  action,  the  judgment  against  the  Roth- 
enberg  Company,  incorporated,  was  recovered  in  an  action 
wherein  the  plaintiff  here,  George  K.  Porter,  was  plaintiff 
and  the  said  Rothenberg  Company,  incorporated,  was  defend- 
ant. Execution  upon  the  judgment  thus  obtained  was  issued 
and  levied  upon  a  certain  sum  of  money  on  deposit  in  the 
name  of  the  Rothenberg  Co.  ''not  incorporated"  with  the 
defendant  in  this  action,  the  Anglo  &  London  Paris  National 
Bank  of  San  Francisco.  Upon  a  proceeding  supplementary 
to  said  execution,  Louis  Rothenberg,  the  intervener  in  the 
present  action,  appeared  and  claimed  that  the  money  so  de- 
posited and  levied  upon  belonged  to  him  because  the  Rothen- 
berg Co.,  Inc.,  against  which  the  judgment  in  the  original 
action  was  obtained,  had  ceased  to  exist  prior  to  the  levy  of 
the  execution,  and  that  immediately  prior  to  its  dissolution 
it  had  transferred  the  deposit  in  question  to  the  Rothenberg 
Co.,  ''not  incorporated,"  under  which  name  he  individually 
was  doing  business. 

The  court  in  the  original  action,  upon  the  hearing  of  the 
supplementary  proceeding,  ordered  that  the  deposit  in  ques- 
tion be  held  by  the  defendant  bank  pending  the  result  of 
the  present  action,  which,  pursuant  to  the  direction  of  the 
court,  was  instituted  for  the  purpose  of  determining  whether 
or  not  said  deposit  belonged,  at  the  time  of  the  levy  of  the 
execution,  to  the  Rothenberg  Co.,  Inc.,  or  to  the  Rothenberg 
Co.,  "not  inc." 

The  plaintiff's  complaint  in  the  present  action  proceeded 
in  substantial  accord  with  the  facts  above  narrated,  and  all 
of  its  material  allegations  were  admitted  by  the  bank  defend- 
ant save  the  allegation  that  on  January  10,  1914,  the  date 
of  the  levy  of  the  execution,  there  was  on  deposit  with  it  the 
sum  of  $650,  or  any  other  sum,  belonging  to  and  standing 
in  the  name  of  the  Rothenberg  Co.,  Inc. 

Pursuant  to  stipulation  and  order,  Louis  Rothenberg,  the 
Intervener,  interposed  his  complaint  in  intervention  wherein, 
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among  other  things,  he  alleged  that  the  Bothenberg  Co.,  ''not 
inc.,"  was  in  fact  himself  doing  business  under  the  fictitious 
name  of  the  ''Rothenberg  Co.,''  and  that  he  was  the  owner 
of  the  money  which  had  been  levied  upon  and  on  deposit 
with  the  bank  defendant  in  the  name  of  the  Bothenberg  Co., 
"not  inc.'* 

After  trial  upon  the  issues  thus  raised,  the  court  below 
found  that,  at  the  time  of  the  issuance  and  levy  of  the  exe- 
cution in  question,  the  bank  defendant  had  in  its  posses- 
sion and  under  its  control  an  amount  of  money  exceeding 
the  sum  of  $650  belonging  to  the  Bothenberg  Co.,  Inc. ;  that 
the  intervener  did  not  then  or  at  any  other  time  have  any 
interest  in  or  title  thereto ;  and  that  the  same  was  subject  to 
the  lien  of  the  plaintiff's  execution.  Judgment  was  accord- 
ingly entered  in  favor  of  the  plaintiff  and  against  the  bank 
defendant  and  the  intervener  as  well,  from  which  judgment 
the  intervener  alone,  and  in  his  own  behalf,  has  appealed. 

The  trial  court's  finding  as  to  the  ownership  of  the  money 
in  suit  is  assailed  upon  the  ground  that  it  is  contrary  to  the 
evidence.  The  evidence  in  so  far  as  it  related  to  the  owner- 
ship of  the  money  in  suit  is  in  substance  as  follows :  On  and 
prior  to  June  30,  1913,  the  Bothenberg  Co.,  Inc.,  was  an  ordi- 
nary commercial  corporation.  At  midnight  on  the  last- 
mentioned  date  the  life  of  the  Bothenberg  Co.,  Inc.,  of  which 
the  intervener  was  then  a  director  and  the  president,  expired 
because  of  the  fact  that  it  had  reached  the  period  of  its 
corporate  existence  as  prescribed  in  its  amended  articles  of 
incorporation,  which  were  prepared  and  filed  with  the  Secre- 
tary of  State  after  the  rendition  but  before  the  entry  of  the 
judgment  against  it  in  the  prior  action.  The  life  of  the  cor- 
poration as  thus  shortened  ended  before  said  judgment  was 
entered.  During  the  life  of  the  corporation,  to  wit,  on  June 
24,  1913,  there  was  recorded  with  the  recorder  of  the  city 
and  county  of  San  Francisco  a  paper  writing  signed  "The 
Bothenberg  Co.  by  J.  Hursa,  secretary,  intending  vendor,". 
and  "Louis  Bothenberg,  intending  vendee,"  which  purported] 
to  give  notice  that  on  Monday,  the  thirtieth  day  of  June, 
1913,  at  the  hour  of  130  P.  M.,  the  Bothenberg  Co.,  Inc.,^ 
would,  as  "intending  vendor,''  at  its  place  of  business  in 
the  city  and  county  of  San  Francisco,  "consummate"  a  sale 
to  Louis  Bothenberg,  "intending  vendee  ...  of  all  of  tho 
assets,  property  and  effects  of  every  kind  and  character  ho- 
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longing  to  the  intending  vendor."  On  June  30,  1913,  a 
written  bill  of  sale,  as  shown  by  secondary  evidence  after 
proof  either  of  its  loss  or  destruction  by  the  intervener  signed 
by  Sanford  Bothenberg,  son  of  Louis  Rothenberg,  the  inter- 
vener, and  John  Hursa,  respectively  the  vice-president  and 
secretary  of  the  corporation,  was  executed  to  Louis  Rothen- 
berg, the  intervener,  which  contained  the  recital,  according 
to  the  recollection  of  an  attorney  witness  for  the  intervener 
who  drafted  it,  that  "for  and  in  consideration  of  the  sum 
of  ten  dollars  gold  coin  in  hand  paid  by  Louis  Rothenberg 
to  the  Rothenberg  Co.,  receipt  of  which  is  acknowledged,  it 
transferred  to  Louis  Rothenberg  all  of  the  assets  of  the  cor- 
poration." On  the  same  day,  June  30,  1913,  pursuant  to 
the  sale  thus  attempted  to  be  consummated,  all  of  the  assets 
of  the  corporation,  save  and  except  the  corporation's  money 
on  deposit  with  the  defendant  bank,  were  thereupon  deliv- 
ered to  the  intervener.  The  corporation's  money  remained 
standing  in  the  name  of  the  corporation  upon  the  books  of 
the  bank  until  the  following  day,  July  1,  1913,  when  the 
account  was  transferred  to  Louis  Rothenberg  Co.,  *'not  in- 
corporated." 

The  character  and  condition  of  this  account  prior  and  sub- 
sequent to  July  1,  1913,  and  the  circumstances  attending  its 
transfer  on  the  books  of  the  bank  were  shown,  by  a  state- 
ment from  the  bank  defendant,  which  was  stipulated  to  be 
correct  and  admitted  in  evidence  without  objection,  to  be  as 
follows:  The  account  was  originally  opened  as  a  corporation 
account  prior  to  1906  and,  from  that  time,  was  carried  under 
the  title  **The  Rothenberg  Co."  upon  the  books  of  the  Anglo- 
California  Bank,  Limited,  and  was  continued  as  a  corpora- 
tion account  under  the  same  title  upon  the  books  of  the 
bank  defendant  which  absorbed  and  succeeded  to  the  busi- 
ness of  the  Anglo-California  Bank,  Limited,  until  and  in- 
cluding July  1,  1913,  when  ''the  balance  in  the  account  of 
the  corporation  amounting  to  $1,863.05  was  withdrawn  by  a 
properly  signed  check"  and  on  the  same  day  deposited  with 
the  bank  defendant  to  the  credit  of  the  ''Rothenberg  Co." 
Checks  upon  the  account  of  the  Rothenberg  Co.,  Inc.,  were 
signed  "The  Rothenberg  Co.,  Louis  Rothenberg  President." 
The  check  dated  July  1,  1913,  drawn  by  the  Rothenberg  Co., 
a  corporation,  on  the  bank  defendant  for  $1,863.05  and  paid 
and  canceled  on  that  date  by  the  deposit  of  the  sum  called 
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for  to  the  credit  of  the  Rothenberg  Co.,  '*not  incorporated," 
together  with  the  closing  statement  of  the  account  of  the 
Rothenberg  Co.,  incorporated,  was  delivered  to  the  Rothen- 
berg Co.,  incorporated,  and  is  now  in  its  possession.  When 
this  corporation  account  was  thus  transferred,  it  was  repre- 
sented to  the  bank  that  the  new  Rothenberg  Co.  was  not  in- 
corporated and  the  deposit  tag  for  $1,863.05,  made  at  the 
time  of  the  transfer,  read  "The  Rothenberg  Co.,  not  incorpo- 
rated.*' Checks  against  this  new  account  were  signed  "The 
Rothenberg  Co.,  Louis  Rothenberg."  There  was  $2,506.90  to 
the  credit  of  this  account  on  the  books  of  the  bank  defendant 
on  June  10,  1914,  the  date  of  the  issuance  of  the  execution 
out  of  the  prior  action,  and  on  that  date  directed  to  be  and 
levied  upon  "any  funds  to  the  credit  of  the  Rothenberg  Co., 
a  corporation."  No  account  appeared  on  the  date  last  men- 
tioned nor  at  any  time  subsequent  thereto  on  the  books  of 
the  bank  defendant. 

The  foregoing  practically  undisputed  facts  fully  support 
the  trial  court's  findings  and  judgment. 

Assuming,  as  counsel  for  the  intervener  contend,  that  the 
bill  of  sale  in  question,  which  was  the  basis  of  the  inter- 
vener's claim  of  title  to  the  money  in  suit,  covered  and  con- 
trolled the  corporation  bank  account  and  operated  in  and  of 
itself  and  without  more  ado  to  transfer  such  account  to  the 
intervener,  nevertheless  the  very  fact  that  it  purported  to 
transfer  all  of  the  assets  of  the  corporation  to  the  intervener 
must  result  in  its  own  undoing. 

This  is  so  because  no  showing  was  made  or  attempted  that 
the  purported  sale  was  consummated  in  keeping  with  the  pro- 
visions of  section  361a  of  the  Civil  Code.  In  fact,  it  is  fairly 
inferable  from  the  evidence  adduced  upon  the  entire  case  that 
the  provisions  of  that  section  were  altogether  ignored  when 
the  sale  was  made.  That  section  reads:  "No  sale,  lease,  as- 
signment, transfer  or  conveyance  of  the  business,  franchise 
and  property,  as  a  whole,  of  any  corporation  now  existing,  or 
hereafter  to  be  formed  in  this  state,  shall  be  valid  without 
the  consent  of  stockholders  thereof,  holding  of  record  at  least 
two-thirds  of  the  issued  capital  stock  of  such  corporation; 
Buch  consent  to  be  either  expressed  in  writing,  executed  and 
acknowledged  by  such  stockholders,  and  attached  to  such  sale, 
lease,  assignment,  transfer  or  conveyance,  or  by  vote  at  a 
stockholders'  meeting  of  such  corporation  called  for  that  pur- 
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pose;  but  with  such  assent,  so  expressed,  such  sale,  lease,  as- 
signment, transfer  or  conveyance  ^all  be  valid;  provided, 
however,  that  nothing  herein  contained  shall  be  construed  to 
limit  the  power  of  the  directors  of  such  corporation  to  make 
sales,  leases,  assignments,  transfers  or  conveyances  of  corpo- 
rate property  other  than  those  hereinabove  set  forth." 

The  quoted  code  section  was  in  force  at  the  time  of  the  sale 
in  question  and,  as  was  said  in  the  case  of  Souih  Pasadena  v. 
Pasadena  Land  etc.  Co.,  152  Cal.  581,  [93  Pac.  490],  ''This 
enactment  is  not,  on  its  face,  a  mere  negative  or  prohibitive 
statute,  forbidding  that  which  before  was  permitted.  It  is 
both  affirmative  and  negative  in  its  terms.  ...  It  expresses 
a  consent  to  such  transfer  in  the  manner  prescribed,  as  well 
as  a  prohibition  against  such  transfer  in  any  other  mode. 
...  It  deprives  ordinary  private  business  corporations  of 
the  power  they  previously  possessed  to  dispose  of  their  entire 
property,  franchises,  and  business,  as  a  whole,  at  the  will  of 
a  mere  majority  of  the  stockholders,  or  of  less  than  two- 
thirds  of  them.  ..." 

We  have  no  doubt  but  that  the  evidence  shows  that  it  was 
the  intent  and  purpose  of  the  purported  sale  in  question  to 
transfer  the  corporation  "property  as  a  whole"  to  the  inter- 
vener. While  the  word  "property"  was  not  specifically  em- 
ployed in  the  bill  of  sale  to  designate  the  subject  matter  of 
the  transfer,  nevertheless  the  phrase  "ull  of  the  assets  of  the 
corporation"  which  was  employed  fur  that  purpose  in  the 
bill  of  sale  and  the  preceding  notice  of  intention  to  consum- 
mate the  sale  comprehended,  and,  therefore,  included,  th^ 
entire  property  of  the  corporation  in  the  sale.  {Yaiden  v. 
Hawkins,  59  Miss.  406;  Lowber  v.  Le  Roy,  2  Sand.  (N.  Y.) 
202;  Republic  Life  Ins,  Co.  v.  Swigert,  135  111.  150,  [12 
L.  R.  A.  328,  25  N.  E.  680] ;  Attorney  Oeneral  v.  Atlantic 
Mutual  Life  Ins.  Co.,  100  N.  Y.  279,  [3  N.  E.  193] ;  Fitz^ 
gerald  v.  Maxim  Powder  (N.  J.),  33  Atl.  1064;  Dauphin 
County  V.  Union  etc.  Co.,  2  Pears.  (Pa.)  38.) 

Doubtless  the  trial  court  likewise  construed  the  sale  in  ques- 
tion to  be  a  transfer  of  the  corporation's  "property  as  a 
whole."  If  the  sale  in  question  had  been  made  with  the 
written  consent  of  two-thirds  of  the  stockholders  of  the  corpo- 
ration, such  consent,  by  the  express  requirement  of  the  stat- 
ute, was  necessarily  an  essential  accompaniment  of  the  instru- 
ment which  evidenced  the  sale.    And  while  such  consent,  if  it 
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had  been  expressed  by  a  two-thirds  vote  of  the  stockholders 
at  a  stockholders'  meeting  called  for  that  purpose,  need  not, 
perhaps,  have  accompanied  the  evidence  of  the  sale,  neverthe- 
less such  consent  was  not  presumptively  involved  in  the  exe- 
cution of  the  sale.  Consequently,  in  the  absence  of  a  show- 
ing that  such  sale  was  consummated  in  conformity  with  the 
statutory  requirements,  the  trial  court  correctly  concluded 
that  it  was  void  as  against  the  plaintiff,  in  the  capacity  of 
an  execution  creditor  of  the  corporation,  and  therefore  in- 
effectual as  a  transfer  to  the  intervener  of  any  right  or  title 
whatsoever  in  and  to  the  money  in  suit.  {McShans  v.  Car- 
ter, 80  Cal.  310,  [22  Pac.  178] ;  Pekin  Min.  Co.  v.  Kennedy, 
81  Cal.  356,  [22  Pac.  679] ;  WUliams  v.  Gold  EUl  Mining 
Co.,  96  Fed.  454;  South  Pasadena  v.  Pasadena  etc.  Co,,  supra; 
Bennett  v.  Red  Cloud  Mining  Co.,  14  Cal.  App.  728,  [113 
Pac.  119].) 

As  previously  pointed  out,  it  is  the  intervener's  conten- 
tion that  the  transfer  of  the  money  in  suit  was  made  to  him 
by  virtue  of  the  purported  sale  in  question,  and  was  con- 
summated in  full  before  the  termination  of  the  life  of  the 
corporation.  No  claim  is  made,  and,  indeed,  none  could  be 
made  in  the  face  of  the  facts  of  the  case,  that  the  check, 
drawn  and  signed  by  the  intervener  on  July  1,  1913,  on  the 
account  of  the  Rothenberg  Company,  incorporated,  was  a 
separate  and  independent  transaction.  The  check  referred 
to,  having  been  an  integral  and  inseparable  factor  in  the  at- 
tempted consummation  of  the  sale  of  the  corporation's  proi>- 
erty  as  a  whole,  possessed  no  greater  force  and  effect  as  an 
evidence  of  the  intervener's  title  to  the  money  in  suit  than 
the  bill  of  sale  itself  and  consequently  must  fall  with  the 
bill  of  sale. 

The  conclusion  which  we  have  reached  upon  this  particu- 
lar phase  of  the  case  makes  it  unnecessary  for  us  to  discuss 
and  decide  the  question  as  to  whether  or  not  the  intervener 
was  without  authority  to  execute  the  check  in  question  after 
the  death  of  the  corporation. 

It  is  urged  upon  behalf  of  the  intervener  that  there  was  no 
evidence  to  show  that  the  money  on  deposit  in  the  name  of 
the  Rothenberg  Co.,  ''not  incorporated,"  at  the  time  of  the 
levy  of  the  execution  was  the  same  fund  transferred  to  the 
intervener  on  July  1,  1913, 
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This  contention  rests  upon  the  fact  that  the  evidence  shows 
that  the  account  originally  credited  to  the  Rothenberg  Co., 
incorporated,  was,  after  its  entry  in  the  name  of  the  Rothen- 
berg Co.,  "not  incorporated,"  materially  increased  by  de- 
posits made  from  time  to  time  by  the  intervener  and  at  vari- 
ous times  thereafter  materially  decreased  by  checks  drawn 
upon  it  by  the  intervener. 

Responding  to  this  contention,  it  will  be  noted  that,  in  con- 
junction with  the  facts  previously  narrated,  the  record  con- 
tains some  evidence  to  the  effect  that  the  account  in  ques- 
tion never  at  any  time  between  July  1,  1913,  the  date  of  its 
transfer  and  January  10,  1914,  the  date  of  the  levy  of  the 
execution,  fell  '*  below  somewhere  about  one  thousand  five 
hundred  dollars/'  It  will  be  remembered  that  the  Rothen- 
berg Co.,  incorporated,  died  a  natural  death  at  midnight  of 
June  30,  1913,  and  inasmuch  as  it  was  shown  that  the  fund 
in  the  corporation's  bank  account,  notwithstanding  its  at- 
tempted transfer  to  the  intervener,  was,  at  the  time  of  the 
dissolution  of  the  corporation  and  thereafter  continued  to 
be,  a  corporation  asset,  the  intervener,  as  a  matter  of  law 
and  in  spite  of  himself,  became  a  trustee  of  the  fund  repre- 
sented  by  and  credited  to  that  account.  (Civ.  Code,  sec. 
400.)  And  if  it  can  be  said,  in  the  face  of  the  evidence  upon 
this  phase  of  the  case  to  the  effect  that  the  intervener,  after 
the  dissolution  of  the  corporation,  continued  the  business  of 
the  corporation  under  its  original  name  at  its  original  place 
of  business,  that  the  money  deposited  by  the  intervener  to  the 
credit  of  the  transferred  account  was  his  own  or  other  than 
the  corporation's  money,  then  the  trial  court  was  confronted 
with  the  situation  of  the  intervener,  as  a  trustee,  having  in- 
termingled his  own  or  other  moneys  with  a  trust  fund  com- 
mitted by  law  to  his  care  and  keeping,  and,  in  such  a  situ- 
ation, it  was  the  right  and  the  duty  of  the  trial  court  to 
disentangle  the  account.  In  so  doing  the  trial  court  was  per- 
mitted to  presume  that  the  several  sums  of  money,  from  time 
to  time  added  to  or  withdrawn  by  the  intervener  from  the 
trust  fund,  were  no  part  of  the  trust  fund.  If,  as  the  evi- 
dence shows  and  the  trial  court  in  effect  found,  at  the  time 
of  the  levy  of  the  execution  there  remained  of  the  original 
trust  fund  a  sum  equal  to  or  in  excess  of  the  sum  sued  for 
and  souorht  to  be  impressed  with  the  trust,  the  legal  presump- 
tion is  that  such  sum,  in  the  absence  of  a  showing  to  the 
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contrary,  was  part  and  parcel  of  the  original  trust  fund. , 
{Elizalde  V.  Elizalde,  137  Cal.  634,   [66  Pac.  369,  70  Pac. 
861].) 

This  disposes  of  all  of  the  points  worthy  of  discussion  made 
in  support  of  the  appeal  save  the  point  to  the  effect  that  no 
execution  could  have  legally  issued  out  of  the  prior  action 
because  that  action  had  abated  by  the  death  of  the  corpora- 
tion before  the  entry  of  the  judgment  therein.  Inasmuch  as 
this  particular  point  was  made  only  in  the  closing  brief  of 
counsel  for  the  intervener,  we  are  not  disposed  to  notice  it 
further  than  to  say  that,  conceding  the  correctness  of  the 
contention,  the  validity  of  the  judgment  in  so  far  as  it  con- 
cerns the  bank  defendant,  in  the  absence  of  an  appeal  by 
that  defendant,  is  not  before  us,  and  that,  inasmuch  as  the 
intervener's  interest  in  the  action  was  only  that  of  an  indi- 
vidual seeking  to  establish  a  purely  personal  claim  to  the 
money  in  suit,  the  invalidity  for  any  cause  of  the  judgment 
against  the  bank  cannot  concern  him  as  an  individual  in  the 
absence  of  a  showing  that  he  had  a  valid  individual  claim  to 
the  money  in  suit. 

The  judgment  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tem.,  concurred. 


[Civ.  No.  2107.    Second  Appellate  District.— February  7,  1918.] 

C.  M.  STEPHENS,  Appellant,  v.  NATHALIE  ANDERSON 
et  al.,  Respondents. 

Bbokeb's  Commissions — Insufficiency  of  Evidence — Proper  Nonsuit. 
In  this  action  to  recover  a  sum  of  money  alleged  to  have  been  earned 
by  the  plaintiff  in  negotiating  a  sale  of  certain  real  property  owned 
by  the  defendants,  it  is  held  that  judgment  of  nonsuit  was  properly 
ordered. 

Id. — Commissions,  Whcm  Eabnkd. — Before  a  real  estate  agent  may  be 
said  to  have  earned  a  commission  he  is  required  to  show  that  he 
produced  to  the  vendor  a  purchaser  ready,  able,  and  willing  to  buy 
for  the  price  and  upon  the  terms  proposed  by  the  vendor  in  the 
agency  contract. 

APPEAL  from  a  jud^^ment  of  the  Superior  Court  of  Los 
Angeles  County.     Eugene  P.  McDanicl,  Judge   Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Eendrick  &  Ardis,  for  Appellant. 

;      Frank  C.  Scherrer,  and  Harriman  &  Byckman,  for  Re- 
!  spondents. 

JAMES,  J. — ^This  action  was  brought  to  recover  a  sum  of 
money  alleged  to  have  been  earned  by  the  plaintiff  in  nego- 
tiating a  sale  of  certain  real  property  owned  by  the  defend- 
ants. Subsequent  to  the  commencement  of  the  action  C.  M. 
Stephens  died  and  his  executor  was  substituted  as  party 
plaintiff.  At  the  trial,  after  evidence  had  been  introduced 
on  behalf  of  the  plaintiff,  the  trial  judge,  agreeable  to  motion 
made  by  the  defendants,  ordered  judgment  of  nonsuit,  which 
was  thereafter  entered  and  from  which  this  appeal  is  taken. 

It  is  claimed  on  behalf  of  the  appellant  that  there  was  evi- 
dence to  sustain  the  allegations  of  the  plaintiff's  complaint. 
It  appears  from  the  bill  of  exceptions  that  C.  M.  Stephens 
was  the  general  attorney  of  defendants,  particularly  of 
Nathalie  Anderson,  and  that  in  the  year  1911  defendants 
gave  a  written  statement  to  said  Stephens  wherein  they  par- 
ticularly described  certain  real  property  and  further  stated : 
"Our  price  for  the  above  two  tracts  is  $25,000.00  cash,  or 
half  cash,  balance  secured  by  mortgage  payable  at  one  year 
at  six  per  cent  net.  Will  pay  C.  M.  Stephens  five  per  cent 
commission  on  sale."  One  Leonis  testified  that  while  acting 
as  agent  for  a  corporation,  which  latter  desired  to  purchase 
the  Anderson  property,  he  called  upon  C.  M.  Stephens,  know* 
ing  that  the  latter  had  the  property  for  sale,  and  agreed 
orally  with  said  Stephens  to  take  the  property  at  the  price 
of  twenty-five  thousand  dollars.  He  stated  that  he  gave 
Stephens  a  check  for  one  hundred  dollars  to  bind  the  bargain, 
and  was  later  told  by  Stephens,  who  returned  him  the  check, 
that  the  owner  would  not  accept  the  offer.  Further,  that 
Stephens  told  him  that  he  would  have  to  go  to  Mrs  Anderson 
and  buy  the  property  direct  from  her.  It  appeared  in  testi- 
mony that  subsequent  to  this  time  other  agents  of  the  corpo- 
ration which  desired  to  purchase  the  property,  acting  upon 
the  report  of  Leonis  that  he  was  unable  to  get  it  through 
Stephens,  took  up  negotiations  with  Mrs.  Anderson  and, 
after  considerable  talk  was  had  backward  and  forward  and 
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much  discussion  over  the  price,  the  corporation  purchased  the 
property  for  the  sum  of  thirty-five  thousand  dollars.  It  was 
nowhere  shown  in  the  testimony  that  Mrs.  Anderson,  at  the 
time  she  dealt  with  the  agents  of  the  company  to  whom  she 
sold  her  property,  knew  that  the  purchaser  was  a  purchaser 
who  had  been  found  or  produced  by  Stephens.  There  wa; 
no  evidence  that  Stephens  communicated  to  her  any  offer  to 
purchase  the  property,  and  in  these  particulars  we  think 
there  was  a  failure  of  proof  necessary  to  sustain  the  plain- 
tiff's case.  We  think  the  rule  is  fundamental  and  well 
understood  that  before  an  agent  may  be  said  to  have  earned 
a  commission  he  is  required  to  show  that  he  produced  to  the 
vendor  a  purchaser  ready,  able,  and  willing  to  buy  for  the 
price  and  upon  the  terms  proposed  by  the  vendor  in  the 
agency  contract.  The  alleged  agency  was  in  no  wise  an  ex- 
clusive agency,  and,  under  the  conditions  shown,  Mrs.  Ander- 
son had  the  right  to  deal  independently  with  any  one  who 
desired  to  purchase  directly  from  her.  While  it  is  true  that 
she  did  secure  a  price  in  excess  of  twenty-five  thousand  dol- 
lars, the  negotiations  which  led  to  a  consummation  of  the 
deal  were  all  carried  on  directly  with  her  and  the  price  and 
terms  of  purchase  were  thus  arrived  at.  We  are  of  the  opin- 
ion that  the  trial  judge  was  right  in  ordering  the  judgment 
of  nonsuit. 

The  judgment  is  afRrmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem.,  concurred. 


[dv.  No.  1795.     Third  Appellate  District— February  7,  1918.] 

P.  J.  VAN  LOBEN  SELS,  Appellant,  v.  PRODUCERS 
FRUIT   COMPANY    (a   Corporation),   Defendant  and 
Respondent;  TIN  SAN,  Intervener  and  Respondent. 

Contract — Lease  of  Farm  Land — Disposition  of  Proceeds — Oon- 
STRrcTiON  of  Instrument. — Under  a  lease  of  farm  land  provid- 
ing that  the  lessee  might  sell  the  crops  raised  on  the  premises,  but 
that  the  returns  for  the  same  should  be  made  directly  to  the  lessor, 
upon  receipt  of  wh'ch  the  lessor  would  place  the  said  amounts  to  the 
credit  of  the  account  of  the  lessee,  and  further  providing  that  the 
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lessee  mortgaged  to  the  lessor  the  crops  as  security  for  the  perform- 
ance by  the  lessee  of  the  conditions  of  the  lease,  the  lessor  is  not 
invested  with  the  ownership  of  the  proceeds,  but  at  the  most  is 
given  the  right  to  handle  the  money  and  place  the  amount  received 
to  the  credit  of  the  lessee,  and  is  therefore  not  damaged  by  reason 
of  the  failure  of  the  party  which  marketed  the  crops  to  pay  over 
moneys  to  him,  even  though  such  party  had  knowledge  of  the  terms 
of  the  lease. 

Id.— Eradication  of  Johnson  Gkass. — ^Under  a  covenant  in  a  lease  of 
farm  land  providing  that  the  lessee  would  annually,  and  at  the 
proper  seasons,  in  a  husbandlike  manner,  properly  prepare  and  ren- 
der fit  for  cultivation  all  of  the  land,  tend  and  cultivate  the  same 
in  a  first-class  manner,  harvest  the  crops,  and  keep  all  the  edges  of 
the  ditches,  sloughs,  roads,  or  any  other  lines  of  boundaries  of  the 
land  clean  of  weeds  and  brush,  it  was  not  incumbent  upon  the  lessee 
to  eradicate  certain  Johnson  grass  standing  and  growing  upon  the 
premises,  where  such  grass  was  growing  upon  the  land  when  the 
lessee  took  possession  and  for  several  years  prior  thereto,  and  no 
express  mention  of  such  grass  was  made  in  the  lease. 

Pleading — Intervention — Time. — ^Under  section  387  of  the  Code  of 
Civil  Procedure,  an  intervention  made  prior  to  the  trial  of  any  issues 
of  fact,  before  the  cause  had  been  set  for  trial,  and  which  does  not 
materially  delay  the  hearing,  was  within   time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.     Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  C.  L.  Shinn,  and  G.  Shinn,  for  Appellant. 

White,  Miller,  Needham  &  Harbor,  R.  L.  Shinn,  and  A.  L. 
Hart,  for  Respondents. 

PLUMMER,  J.,  pro  tern. — On  the  first  day  of  November. 
1909,  the  plaintiff  and  intervener  entered  into  an  agreement 
of  lease  whereby  the  plaintiff  leased  to  the  intervener  for  a 
period  of  years  fifteen  acres  of  reclaimed  land  situate  in  the 
county  of  Sacramento.  A  portion  of  the  land  was  covered 
by  an  orchard,  and  all  of  it  appears  to  have  been  susceptible 
of  cultivation  and  the  raising  of  grain  and  vegetables.  Tlio 
lease  contained  the  following  provisions,  which  were  the  su^)- 
ject  of  consideration  by  the  trial  court  in  this  action,  to  wit : 
The  lessee  covenanted  that  he  would  annually,  and  at  tho 
[  I'oicr  seasons,  in  a  husbandlike  manner,  properly  prepare 
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and  render  fit  for  cultivation  all  of  said  tract,  etc.,  and  tend 
and  cultivate  the  same  in  a  first-class,  husbandlike  manner, 
and  harvest  all  crops,  etc. ;  that  he  would  keep  all  the  edges 
of  the  ditches,  sloughs,  roads  or  any  other  lines  of  boundaries 
of  the  land  clean  of  weeds,  brush,  etc. ;  that  the  lessee  might 
aell  the  crops  raised  on  the  leased  premises,  but  that  the  re- 
turns for  the  same  should  be  made  directly  to  the  lessor, 
upon  receipt  of  which  the  lessor  would  place  the  said 
amounts  to  luc  credit  of  the  account  of  the  lessee;  that  in 
case  of  any  violation  of  the  conditions  of  the  lease,  the  lessor 
at  his  option  might  terminate  the  same,  and  re-enter  and  take 
immediate  possession  of  the  premises,  and  all  crops  growing 
thereon  should  thereupon  belong  to  the  lessor.  For  the  pur- 
pose of  securing  proper  performance  by  the  lessee  of  the  con- 
ditions of  the  lease,  it  was  further  provided  that  the  lessee 
mortgage  to  the  lessor  all  crops  of  every  kind  standing, 
growing,  or  being  upon  said  premises,  or  that  might  during 
the  term  of  the  lease  be  planted  or  produced  upon  said  prem- 
ises, as  security  and  indemnity  to  the  lessor  for  the  perform- 
ance by  the  lessee  of  all  and  singular  the  covenants  and  con- 
ditions of  the  lease,  and  as  security  for  all  sums  that  might 
become  due  to  the  lessor  as  damages  for  the  breach  of  any  of 
the  terms  of  the  lease,  or  otherwise. 

In  accordance  with  the  terms  and  provisions  of  said  in- 
strument the  intervener  took  possession  of  the  premises  cov- 
ered by  the  lease  and  continued  in  possession  of  the  same  un- 
til the  month  of  November,  1914. 

It  appears  that  during  the  years  preceding  1914  the  lessee 
marketed  his  crops  through  the  agency  of  the  defendant,  and 
that  the  defendant  made  returns  directly  to  the  plaintiff  in 
this  action,  but  that  during  the  year  1914  made  returns 
directly  to  Tin  San,  save  and  except  that  sufficient  money 
was  turned  over  to  plaintiff  to  cover  the  amount  specified  as 
the  rent  to  be  paid  annually  under  the  terms  of  said  lease. 

At  the  conclusion  of  the  cropping  season  the  plaintiff  made 
demand  on  the  defendant  for  a  return  of  all  of  the  moneys 
received  by  it  on  account  of  the  produce  raised  by  Tin  Sa' 
on  the  leased  premises,  and  marketed  through  the  agency  of 
the  defendant.  At  about  the  same  time,  or  before  the  ther 
balance  in  the  hands  of  the  defendant,  being  the  sum  o' 
one  thousand  two  hundred  dollars,  had  been  paid  to  Tin  San 


Digitized  by  VjOOQIC 


204    Van  Loben  Sels  v.  Peoducbrs  Frxht  Co.     [36  Cal.  App. 

the  intervener,  Tin  San,  also  made  demand  upon  the  defend- 
ant for  the  money  then  in  its  hands,  claiming  that  there  was 
nothing  due  from  him  to  the  plaintiff,  and  that  the  money  in 
the  hands  of  the  defendant,  save  and  except  the  sum  of  $287, 
which  the  intervener  admitted  was  due  and  owing  to  the 
plaintiff,  and  which  sum,  upon  the  authorization  of  the  in- 
tervener, was  by  the  defendant  paid  to  the  plaintiff,  leaving 
in  the  hands  of  the  defendant  the  sum  of  $913,  belonged  to 
him. 

The  plaintiff  began  an  action  for  the  recovery  of  all  sums 
arising  from  the  crop  raised  by  the  intervener  on  the  leased 
premises  during  the  year  1914  and  marketed  through  the 
agency  of  the  defendant,  and  for  an  accounting,  claiming 
that  he  was  entitled  to  have  the  entire  sum  paid  to  him  under 
the  provisions  of  the  lease,  irrespective  of  his  right  to  retain 
the  same  after  its  reception ;  that  the  ownership  of  the  money 
was  a  matter  between  the  plaintiff  and  Tin  San,  and  that  the 
plaintiff  had  a  right  to  handle  all  of  the  proceeds  and  make 
return  to  Tin  San  of  whatever  the  plaintiff  considered  to  be 
due  him  after  deducting  all  claims  made  thereon  by  the 
plaintiff. 

The  defendant  made  answer  that  plaintiff  had  informed 
the  defendant  that  the  sum  of  one  thousand  two  hundred  dol- 
lars only  was  the  amount  due  from  Tin  San  to  the  plaintiff; 
that  the  provisions  of  the  lease  for  making  returns  to  the 
plaintiff  was  one  only  for  security,  and  that  it  did  not  vest 
the  ownership  of  thr  proceeds  of  the  crop  in  the  plaintiff; 
brought  the  money  into  court  and  asked  that  Tin  San  be 
made  a  party  to  the  action,  and  the  ownership  of  the  money 
determined. 

Tin  San  thereupon  filed  a  complaint  in  intervention,  claim- 
ing  that  there  was  nothing  due  from  him  to  the  plaintiff,  that 
the  sum  of  $913  paid  into  court  by  the  defendant  belonged  to 
him,  and  asked  judgment  therefor.  Judgment  went  for  de- 
fendant and  intervener,  from  which  judgment  plaintiff  ap- 
peals. 

While  numerous  points  are  raised,  only  two  questions  are 
really  involved  in  this  action  and  require  consideration  in  the 
determination  of  this  appeal.  The  first  point  made  for  re- 
versal by  the  appellant  is  that  under  the  terms  of  the  lease  he 
was  entitled  to  all  moneys  received  by  the  defendant  on  ac- 
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count  of  produce  raised  on  said  premises  and  sold  through 
defendaDt's  agency  by  the  intervener.  That  the  provisions 
of  the  lease  gave  him  an  absolute  right  to,  and  an  ownership 
in,  said  proceeds.    Is  this  contention  sound  t 

By  the  provisions  of  the  lease  it  will  be  observed  that  the 
lessee  had  a  right  to  sell  all  crops  raised  on  the  leased  land, 
and  that  the  return  for  the  same  should  be  made  directly  to 
the  party  of  the  first  part.  This  is  a  covenant  or  condition 
inserted  in  the  lease  and  assented  to  by  the  plaintiff  and 
intervener,  to  which  the  defendant  was  not  a  party,  but  of 
which  the  defendant  appears  to  have  had  ample  notice. 
However,  this  condition  in  the  lease  does  not  by  its  terms, 
nor  by  any  reasonable  construction  that  can  be  placed 
thereon,  actually  invest  the  plaintiff  with  the  ownership  of 
the  proceeds  arising  from  the  sale  of  the  produce  raised  on 
the  leased  premises.  The  most  that  can  be  said  for  it  is  that 
it  gave  the  plaintiff  a  right  to  handle  the  money,  and  place 
the  amount  so  received  to  the  credit  of  the  party  of  the  sec- 
ond part  named  in  the  lease.  The  last  provision  in  the  lease 
may  also  be  considered  in  connection  with  this  contention  to 
determine  its  meaning,  to  wit :  that  portion  of  the  lease  which 
mortgages  the  crops  raised  on  the  leased  premises  as  security 
for  the  performance  by  the  lessee  of  the  conditions  and  cove- 
nants contained  in  the  lease. 

The  conclusion  seems  to  us  unescapable  that  if  the  clause 
in  the  paragraph  in  the  lease  providing  that  the  returns  of 
all  sales  should  be  made  to  the  plaintiff,  invested  him  with 
the  ownership  of  such  proceeds,  that  the  mortgaging  para- 
graph of  the  lease  has  no  place  in  the  instrument,  because  if 
the  plaintiff  or  parly  of  the  first  part  in  the  lease  retained 
ownership,  there  was  nothing  left  for  the  party  of  the  second 
part  to  mortgage.  The  two  provisions  of  the  lease  must  be 
read  together,  and  when  so  read  the  making  of  the  returns  to 
the  plaintiff,  and  the  mortgaging  by  the  intervener  to  the 
plaintiff  of  all  the  crops  raised  on  the  premises,  evidences 
only  an  intent  to  secure  the  plaintiff  and  not  to  invest  him 
with  ownership  in  the  proceeds.  If  this  conclusion  is  correct, 
and  the  provisions  of  the  lease  were  for  the  purpose  of  secur- 
ing the  plaintiff,  and  did  not  invest  him  with  ownership,  then 
even  though  the  defendant  had  knowledge  of  the  terms  of  the 
lease,  the  plaintiff  suffered  no  damage  by  reason  of  the  fail- 
ure of  the  defendant,  to  pay  over  to  plaintiff  moneys  which 
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did  not  belong  to  him,  unless  it  be  shown  that  at  such  period 
the  intervener,  Tin  San,  was  indebted  to  plaintiff. 

This  brings  us  to  the  second  question  tendered  for  con- 
sideration. Was  the  intervener,  Tin  San,  indebted  to  the 
plaintiff  f  The  answer  to  this  question  involves  the  con- 
sideration of  that  portion  of  the  lease  as  referred  to  herein, 
whereby  it  appears  that  the  lessee  agreed  that  at  the  proper 
season  he  would,  in  a  husbandlike  manner,  properly  prepare 
for  and  render  fit  for  cultivation  the  leased  premises,  and 
tend  and  cultivate  the  same  in  the  same  manner,  etc.  Under 
this  provision  it  is  contended  on  the  part  of  the  appellant 
that  it  was  incumbent  upon  Tin  San  to  eradicate  certain 
Johnson  grass  standing  and  growing  upon  the  premises  dur- 
ing the  year  1914,  and  for  the  eradication  of  which  the  appel- 
lant made  a  charge  considerably  in  excess  of  the  amount 
remaining  in  the  hands  of  the  defendant.  It  may  be  stated 
that  the  plaintiff  also  made  charges  for  rents,  spraying 
nmterial,  and  other  accounts,  aggregating  the  total  sum  of 
$2,029.56,  judgment  for  which  amount  appellant  claims  he  is 
entitled  to  against  both  the  defendant  and  intervener.  A 
long  series  of  accounts  between  the  plaintiff  and  intervener 
were  submitted  to  the  trial  court,  which  accounts  appear 
upon  conflicting  evidence  to  have  been  settled  and  deter- 
mined by  the  trial  court,  and  need  not  be  considered  save  and 
except  as  to  the  charge  made  for  the  eradication  of  the  John- 
son grass.  If  it  was  incumbent  upon  the  intervener  to  eradi- 
cate the  Johnson  grass,  the  judgment  of  the  trial  court  should 
be  reversed ;  if  not  incumbent  upon  him,  then  the  judgment 
of  the  lower  court  should  be  affirmed.  An  examination  of 
the  transcript  discloses  abundant  testimony,  if  believed  by 
the  trial  court,  to  establish  the  fact  that  there  was  Johnson 
grass  growing  upon  the  leased  premises  as  early  as  the  year 
1906.  That  it  was  in  evidence  during  the  years  1907,  1908, 
and  1909,  prior  to  the  month  of  November,  when  the  inter- 
vener took  possession.  Whether  the  pernicious  character  of 
the  Johnson  grass  was  then  fully  understood  does  not  change 
the  fact  of  the  conditions  existing  at  the  time  of  the  execu- 
tion of  the  lease.  The  lease  expressly  provided  that  the  les- 
see should  keep  the  edges  of  all  ditches,  sloughs,  roads,  lines 
or  boundaries  clean  of  weeds,  brush,  etc.,  which  makes  ex- 
pressly applicable  section  1656  of  the  Civil  Code,  which  is: 
"All  things  that  in  law  or  usage  are  considered  as  incidental 
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to  a  contract,  or  as  necessary  to  carry  it  into  effect,  are  im-, 
plied  therefrom,  unless  some  of  them  are  expressly  mentioned 
therein,  when  all  other  things  of  the  same  class  are  deemed  to 
be  excluded/' 

Also  section  1647  of  the  Civil  Code:  '*A  contract  may  be 
explained  by  reference  to  the  circumstances  under  which  it 
was  made,  and  the  matter  to  which  it  relates." 

The  contract  between  the  plaintiff  and  the  intervener  ex- 
pressly mentions  certain  things  which  must  be  done  in  addi- 
tion to  the  usual  and  ordinary  cultivation  of  the  premises. 
It  does  not  appear  from  either  the  testimony  or  the  findings 
of  the  court  that  the  Johnson  grass  was  in  any  of  the  places 
referred  to  by  this  provision  of  the  lease,  or  that  it  entered 
into  the  contemplation  of  either  the  plaintiff  or  intervener  at 
the  time  of  its  execution.  It  does  not  appear,  either  from 
the  testimony  or  from  the  findings  of  the  court,  that  the  in- 
tervener, as  lessee,  failed  or  neglected  to  cultivate  the  demised 
premises  in  the  manner  usual  or  customary  in  the  section  of 
the  country  where  the  lands  are  situated,  but  it  does  appear 
that  rather  large  and  valuable  crops  were  raised  upon  said 
premises  during  each  and  every  year  they  were  occupied  by 
the  lessee,  including  the  year  1914.  It  does  not  appear  that 
the  plaintiff  had  made  any  special  effort  to  eradicate  the 
Johnson  grass  during  the  years  1907,  1908,  and  1909,  while  it 
was  known  to  be  growing  thereon,  and  before  the  intervener 
took  possession. 

The  lease  between  the  plaintiff  and  the  intervener  was 
executed  by  the  plaintiff  through  the  agency  of  his  son,  who 
testifies  (Trans.,  fol.  257)  that  the  Johnson  grass  appeared 
in  1907,  which  fact  must  not  be  lost  sight  of  in  determining 
whether  the  lease  required  the  lessee  to  use  any  extraordinary 
means  in  the  eradication  of  the  pest  not  theretofore  resorted 
to  by  the  owner  and  not  specifically  mentioned. 

It  seems  to  us  that  the  trial  court  was  correct  in  holding 
that  the  lease  did  not  require  any  extraordinary  efforts  on 
the  part  of  the  lessee,  and  that  any  expense  made  by  the 
owner  in  1914  to  completely  eradicate  the  Johnson  grass 
must  be  borne  by  himself. 

The  contention  of  appellant  that  this  was  not  a  proper  case 
for  intervention  on  the  part  of  Tin  San  requires  no  consid- 
eration further  than  to  refer  to  section  387  of  the  Code  of 
Civil  Procedure.    The  intervention  was  made  prior  to  the 
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trial  of  any  issues  of  fact,  before  the  cause  had  been  set  for 
trial,  and  does  not  appear  to  have  materially,  if  at  all,  de- 
layed the  hearing.  The  authorities  are  too  numerous  to  be 
mentioned,  holding  that  an  intervention  so  made  is  within 
time.  The  ownership  of  the  money  in  dispute  clearly  gave 
the  intervener  a  right  to  appear  in  the  action,  and  the  trial 
court  properly  so  held. 

Interest  upon  the  unsettled  account  between  the  plaintiff 
and  the  intervener  was  properly  denied.  All  the  other 
Items  in  the  account  appear  to  have  been  determined  by  the 
court  upon  conjQicting  testimony,  and  do  not  seem  to  us  to  re- 
quire further  consideration. 

Being  of  the  opinion  that  the  plaintiff  suffered  no  damage 
by  reason  of  the  failure  of  the  defendant  to  turn  over  the 
money  involved  in  this  action  by  reason  of  the  ownership 
thereof  being  vested  in  the  intervener,  and  that  the  trial 
court  correctly  construed  the  various  provisions  of  the  lease, 
the  judgment  of  the  lower  court  should  be,  and  the  same  is 
hereby,  afl5rmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2120.    Second  Appellate  DiBtrict.—February  7,  1918.] 

WILLIAM  M.  CURRAN,  Respondent,  v.  MRS.  LYDIA  A. 
WILSON,  Appellant. 

Action  on  Pbomissobt  Note — Indorsement  by  Corporation  Payee — 
Insufficiency  of  Evidence. — In  an  action  on  a  promissory  note 
payable  to  a  corporation  and  containing  several  indorsements,  it  is 
first  essential  for  the  plaintiff  to  prove,  the  indorsements  being 
denied,  the  indorsement  of  the  payee,  and  such  proof  is  not  made 
by  an  indorsement  made  pursuant  to  a  written  instrument  purport- 
ing to  have  been  executed  by  the  corporation  authorizing  its  general 
manager  to  receive  notes  and  indorse  and  discount  the  same,  where 
neither  the  instrument  nor  the  signatures  attached  thereto  were 
identified  in  any  way. 

Id. — Evidence — Deposition  of  Witness. — In  an  action  on  an  indorsed 
note,  the  deposition  of  the  party  to  whom  the  note  was  transferred 
by  the  payee,  showing  the  regularity  of  the  transfer  of  the  note  to 
him,  is  inadmissible  where  he  was  not  a  party  to  the  action,  and  no 
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•howing  made  as  to  the  ezistenee  of  any  of  the  conditionB  set  forth 

im  section  2021  of  the  Code  of  OiTil  Procedure. 
Id. — ^BoNA  Fide  Holdkb  of  Note— Bubden  of  Pboof. — In  an  action  on 

an  indorsed  note  alleged  to  have  been  received  before  maturity  and 
j         for  a  valuable  consideration,  it  is  incumbent  upon  the  plaintiff  to 

show  that  he  thus  acquired  the  note,  before  the  defense  of  fraud 

in  the  obtaining  of  the  note  bj  the  payee  can  be  shut  off. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Stanley  A.  Smithy  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  ft  Anderson,  and  Victor  T.  Watkins,  for  Ap- 
pellant 

Hocker  ft  Austin,  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  entered  against  the 
defendant.    The  action  was  upon  a  promissory  note  the  text 
of  which  is  set  out  in  the  complaint  as  follows : 
"$500.00.  Pomona,  Cal.,  March  1st,  1915. 

"Sixty  days  after  date,  (without  grace)  I  promise  to  pay 
to  the  order  of  Silent  Engine  Co.  five  hundred  dollars  for 
value  received  with  interest  at  7  per  cent  per  annum  from 
Mch.  1st.  1915,  until  paid  both  principal  and  interest  payable 
only  in  United  States  gold  coin. 

"Payable  at  First  National  Bank,  Pomona,  Cal. 

"Mbs.  Lydia  a.  Wilson. 

"No. .    Due . 

"(Indorsements  on  back.)  Silent  Engine  Co.  Bradford 
Stein,  Gen.  Mgr.  T.  Carter  Doremus." 

It  was  further  alleged  in  the  complaint  that  before  ma- 
turity, for  a  valuable  consideration,  the  note  was  indorsed 
and  delivered  to  Doremus,  who  thereafter,  before  maturity 
and  for  a  valuable  consideration,  indorsed  the  same  to  the 
National  Surety  Company.  It  was  then  alleged  "that  there- 
after said  note  was  transferred  and  delivered  by  said  Na^ 
tional  Surety  Company  to  the  plaintiff  herein."  A  sufficient 
allegation  of  nonpayment  appears  in  the  complaint.  In  the 
answer  the  defendant  made  denial  of  the  allegations  as  to  the 
indorsements  made  on  the  note  and  the  transfer  thereof,  in 
the  following  form:  "Alleges  that  she  has  no  information  or 
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belief  sufficient  to  answer  the  alleviations  of  the  second  para- 
graph thereof  and  for  want  of  such  information  and  belief, 
or  either,  and  upon  that  ground  denies  that  before  maturity 
or  for  a  valuable  consideration,  or  at  all,  said  note  was  in- 
dorsed, or  at  all  delivered  to  T.  Carter  Doremus,  or  that 
thereafter  or  before  maturity,  or  for  a  valuable  considera- 
tion, or  at  all,  said  note  was  indorsed  or  delivered  by  said 
T.  Carter  Doremus  to  the  National  Surety  Company,  or  that 
^  thereafter  or  at  all  said  note  was  transferred  or  delivered  by 
said  National  Surety  Company  to  the  plaintiff  herein."  A 
special  defense  was  set  up  by  the  defendant  showing  fraud  in 
the  obtaining  of  the  note  by  the  payee,  and  praying  that 
judgment  be  denied  to  the  plaintiff.  Plaintiff  offered  the 
note,  with  the  indorsements  made  thereon,  in  evidence,  to 
which  objection  was  made  and  overruled.  Without  calling 
a  witness,  a  written  document  was  then  offered  and  received 
by  the  court,  which  purported  to  have  been  executed  by  the 
corporation  payee  of  the  note  by  its  president  and  secretary, 
with  corporate  seal  attached.  Objection  was  made  to  the  re- 
ception of  this  document  and  this  objection  was  also  over- 
ruled. The  plaintiff  thereupon  offered  in  evidence  the  depo- 
sition of  Doremus,  wherein  Doremus  gave  testimony  showing 
that  he  sold  to  the  payee  of  the  note,  fifteen  days  after  its 
date,  an  automobile,  and  took  as  part  payment  the  note  in 
suit.  He  further  testified  that  he  assigned  the  note  later  to 
the  National  Surety  Company  in  payment  of  a  debt  owing  to 
the  corporation  by  his  mother.  Objection  was  made  to  the 
introduction  of  the  deposition  and  to  particular  parts  thereof. 
The  general  objection  was  first  made  that  the  deposition  was 
not  admissible  for  the  reason  that  it  was  not  shown  that  the 
attendance  of  Doremus  as  a  witness  at  the  trial  could  not  be 
secured.  This  objection  was  overruled.  Plaintiff  having 
rested  his  case,  defendant  was  called  to  the  witness-stand, 
and  counsel  sought  to  elicit  from  her  the  details  of  the  trans- 
action in  which  the  note  was  given  as  sustaining  the  special 
defense  made  by  the  answer.  This  testimony  was  objected  to 
on  the  ground  that  it  had  been  shown  that  Doremus  had  ob- 
tained the  note  before  maturity  for  value  and  without  knowl- 
edge of  the  transaction  involved  in  the  making  of  the  note. 
The  objection  was  sustained.  The  court  thereupon  ordered 
judgment  in  favor  of  the  plaintiff. 
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It  will  be  noted  that  there  was  no  testimony  showing  any 
indorsement  to  have  been  made  by  the  National  Surety  Com- 
pany to  the  plaintiff  herein,  and  that  the  allegation  of  the 
complaint  was  merely  that  the  note  had  been  transferred  and 
delivered  by  that  Surety  Company  to  the  plaintiff.  In 
our  opinion,  it  was  first  essential  for  the  plaintiff  to  prove 
the  indorsement  of  the  payee.  The  indorsement  appeared  in 
the  terms  set  out  above,  and  the  first  evidence  tending  to  es- 
tablish the  authenticity  of  that  indorsement  was  the  written 
document  referred  to  hereinbefore  purporting  to  have  been 
executed  by  the  Silent  Engine  Company,  and  which  pur- 
ported to  authorize  Stein  to  ''receive  moneys,  notes,  checks 
and  indorse  and  discount  same;  to  take  subscriptions  for 
stock,  make  contracts  and  issue  evidences  of  indebtedness." 
This  document  was  not,  nor  were  the  signatures  attached 
thereto,  identified  in  any  way  by  the  testimony  of  any  wit- 
ness and,  under  the  objection  made  by  the  defendant,  wo 
think  was  inadmissible.  The  case  of  Burnett  v.  Lyford,  93 
Cal.  114,  [28  Pac.  855],  shows  a  case  different  on  the  facts; 
the  court  there  declaring  only  that  where  no  objection  was 
made,  the  seal  of  the  corporation  affixed  with  the  signatures 
would  prinva  facie  be  proof  of  the  regularity  of  the  execution 
of  the  document.  Neither  was  there  evidence  showing  that 
Stein  was  the  general  manager  of  the  payee  of  the  note. 
But  it  is  said  that  in  the  testimony  given  by  deposition 
Doremus  furnished  evidence  showing  the  regularity  of  the 
transfer  by  the  payee  of  the  note  to  him.  Doremus  was  not 
a  party  to  the  action.  His  deposition  was  not  admissible 
unless  some  showing  was  made  as  to  the  existence  of  condi- 
tions set  forth  in  section  2021  of  the  Code  of  Civil  Procedure. 
The  witness  in  his  answers  showed  that  at  the  time  of  making 
the  note  he  was  a  resident  of  Los  Angeles,  and  gave  no  testi- 
mony showing  that  any  change  of  residence  had  been  made 
afterward.  As  we  have  noted,  there  was  no  testimony  show- 
ing facts  regarding  the  transfer  of  the  note  from  the  National 
Surety  Company  to  this  plaintiff  and  no  indorsement  made 
by  the  Surety  Company  appeared  upon  the  note.  If  we  were 
to  assume,  without  proof,  that  the  indorsements  of  the  payee 
corporation  and  Doremus  were  regularly  made,  it  might  per- 
haps be  further  presumed  that  by  the  production  of  the  note 
from  the  hands  of  the  plaintiff,  ownership  would  be  implied. 
IMaiiiliir,  however,  assumed,  and  we  think  rightly,  that  it  was 
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essential  to  his  case  to  show  the  indorsement  of  the  note  by 
the  payee ;  but  he  failed  to  furnish  the  court  with  competent 
evidence  to  establish  the  fact.  We  may  add  further  that,  while 
it  has  been  held  that  the  effect  of  an  indorsement  in  blank 
is  to  make  the  note  payable,  not  as  to  an  indorsee  strictly, 
but  as  to  bearer  {Eames  v.  Crosier,  101  Cal.  260,  [35  Pac. 
873] ),  we  do  not  believe  that  the  presumption  can  be  invoked 
in  favor  of  this  plaintiff  that  he  acquired  the  note  in  such 
a  manner  as  to  free  it  from  equities  existing  in  favor  of  the 
defendant.  We  are  of  the  opinion  that  it  was  incumbent 
upon  the  plaintiff  to  show  that  he  acquired  the  note  for  value 
before  maturity,  before  the  right  of  the  defendant  to  urge 
her  special  defense  of  fraud  would  be  cut  off. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  iem.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  8,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  4,  1918. 


[CMm.  No.  581.    Second  Appellate  District. — Febniary  8,  1918.] 

THE  PEOPLE,  Respondent,  v.  JUAN  BSCALEEA, 
Appellant. 

Criminal  Law — Foboery — ^Vabiancb — Appeal. — In  a  prosecntion  for 
the  forgery  of  a  check,  the  contention  that  there  was  a  variance 
between  the  charge  made  in  the  information  and  the  proof,  in  that 
the  defendant  wae  not  charged  with  making  any  indorsement  on 
the  check,  when  in  fact  the  indorsement  did  appear  on  the  check  as 
exhibited,  cannot  be  raised  on  appeal,  where  the  testimony  showing  ^ 
that  defendant  indorsed  the  name  on  the  back  of  the  check  when 
he  passed  it  came  in  without  objection. 

Id. — Evidence  op  Subsequent  Foeqert — Pueposb — Instruction. — In  a 
prosecution  for  forgery,  error  cannot  be  predicated  upon  the  failure 
of  the  court  to  instruct  the  jury  as  to  the  purpose  for  which  evi- 
dence of  a  subsequent  forgery  was  received,  where  no  instruction 
ms  offered  by  the  defendant  covering  the  matter. 
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Id.— CoNYicnoN  upon  Suspicion — Instbuction. — The  refusal  of  the 
eourt  to  giye  an  instmetion  that  the  defendant  could  not  be  con- 
▼icted  upon  mere  suspicion,  was  proper,  where  the  jury  was  fully 
instructed  that  they  must  find  beyond  a  reasonable  doubt  that  the 
acts  charged  against  the  defendant  were  committed  by  him. 

Id. — INJXTBT  FEOM  FoBGEKT — INSTRUCTION. — An  instruction  that  to  con- 
stitute the  crime  of  forgery  it  is  not  necessary  that  anyone  should 
be  actually  defrauded,  but  that  it  is  sufficient  if  the  alleged  forged 
check  is  of  such  a  character  that  a  person  accepting  it  aa  true  and 
genuine  might  suffer  loss,  is  not  objectionable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County,  and  from  an  order  denying  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O.  V.  Willson,  and  Willson  &  Stensland,  for  Appellant. 

U.  S.  Webb,  Attorney-Qeneral,  Robert  M.  Clarke,  Deputy 
Attorney-General,  and  B.  B.  Camarillo,  for  Respondent. 

JAMES,  J. — ^Appellant  was  convicted  of  the  crime  of 
forgery.  He  appeals  from  a  judgment  of  imprisonment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  charge  made  in  the  information  was  that  the  defendant, 
with  intent  to  defraud  certain  persons,  made  and  passed  as 
true  and  genuine  a  check,  which  check  was  drawn  upon  a 
bank  at  Brawley,  California,  made  in  favor  of  one  Carmel 
Relies,  and  purporting  to  have  been  signed  by  H.  Q.  Baugh- 
man.  The  evidence  showed  that  this  check  was  brought  by 
the  defendant  Escalera  to  the  store  of  Shores  Bros,  at  Braw- 
ley; that  the  defendant  presented  the  check  and  asked  that 
it  be  cashed,  representing  himself  to  be  the  payee  named 
in  the  check;  that  the  proprietors  of  the  store  cashed  the 
same  after  the  defendant  had  indorsed  the  name  of  the 
payee  upon  the  back  thereof;  that  some  days  later,  when 
the  check  was  returned  by  the  bank,  the  defendant,  who 
was  seen  passing  the  store,  was  called  in  and  was  told  of  the 
fact  that  the  check  had  not  been  paid;  that  he  thereupon 
told  the  storekeepers  that  he  would  take  up  the  same  and 
at  that  time  delivered  to  them  a  part  of  the  an^ount  men- 
tioned in  the  check.  The  storekeepers  retained  the  ehock, 
and  a  few  days  later  the  defendant  brought  in  the  remainder 
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of  the  money,  at  which  time  he  was  placed  under  arrest  by 
a  constable.  That  the  check  was  a  forged  instrument  the 
evidence  amply  established,  and  the  evidence  also  estab- 
lished beyond  question  that  the  defendant  was  not  the  payee 
named  in  the  check.  Defendant's  name  was  as  it  appears 
herein,  while  Carmd  Relies  was  a  person  who  was  known 
to  the  defendant.  Not  only  was  the  proof  suflScient  to  estab- 
lish these  things,  but  an  express  admission  appears  in  the 
transcript  of  the  testimony,  covering  the  same  matter,  as 
made  by  counsel  for  the  defendant  in  the  following  words:. 
*'Mr.  Willson:  We  can  perhaps  shorten  matters  in  this  trial. 
We  will  admit  the  signature  on  the  check  cashed  by  Mr. 
Shore  and  handed  to  Mr.  Baughman  is  a  forgery  of  ^Tr. 
Baughman's  name,  and  we  admit  the  defendant  went  there 
and  cashed  the  check  and  all  testimony  bearing  upon  that 
point  is  unnecessary  in  view  of  the  fact  we  admit  it.*' 

One  of  appellant's  principal  contentions  for  error  is  that 
there  was  a  variance  between  the  charge  made  in  the  informa- 
tion and  the  proof  in  that  the  appellant  was  not  charged  with 
making  any  indorsement  upon  the  back  of  the  check,  when 
in  fact  the  indorsement  did  appear  on  the  check  as  exhibited. 
He  cites  People  v.  Thornburgh,  4  Cal.  App.  38,  [87  Pac. 
234],  and  PeopU  v.  CoU,  130  Cal.  13,  [62  Pac.  274].  In 
the  Thomburgh  case  the  check  was  one  payable  to  the  order 
of  the  maker,  and  in  the  Cole  case  the  check  was  drawn  by 
the  defendant  in  his  own  name  and  made  payable  to  him- 
self. It  was  pointed  out  in  these  decisions  that  there  could 
be  no  defrauding  of  any  person  by  the  making  of  checks  so 
drawn,  unless  an  indorsement  on  the  back  was  added,  and  in 
the  information  there  considered  the  forgery  of  an  indorse- 
ment was  not  charged.  This  case  presents  entirely  different 
facts.  The  check  here  was  not  made  payable  to  the  order  of 
the  maker,  and  it  was  an  instrument  capable  of  being  used 
to  defraud.  The  charge  made  by  the  information  that  the 
defendant  made  such  a  check  would  have  been  established  by 
proof  of  such  making  alone,  without  showing  an  actual  pass- 
ing of  the  check.  (Pen.  Code,  sec.  470.)  The  testimony 
introduced  showing  that  the  defendant  indorsed  the  name  of 
Carmel  Relies  upon  the  back  of  the  check  at  the  time  he 
passed  it  came  in  without  objection,  and  we  think  it  is  now 
too  late  for  the  defendant  to  complain  of  possible  error  com- 
mitted in  that  regards    Specimens  of  the  handwritius  of  the 
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appellant  were  introduced  in  evidence  for  the  purpose  of 
enabling  the  jurors  to  make  a  comparison  of  the  writings  be- 
fore them.  Among  the  latter  was  a  check  purporting  to  have 
been  drawn  to  the  order  of  one  Bonefessio  Escalera,  and  the 
proof  showed  that  this  check  had  been  negotiated  and  passed 
by  this  defendant  at  another  time  at  a  different  store.  This 
latter  check  bore  on  the  back  the  name  of  the  payee,  and  it 
was  offered  and  received  in  evidence  under  the  rule  which 
permits  like  acts  of  a  defendant  to  be  shown  where  particu- 
lar intent  is  involved.  {People  v.  King,  23  Cal.  App.  259, 
[137  Pac.  1076].)  The  latter  decision  sustains  the  right  of 
the  prosecution  to  make  such  proof,  whether  it  refers  to  a 
transaction  subsequent  to  that  charged  or  one  prior  thereto. 
Appellant's  counsel  complain  that  there  was  not  suflScient 
evidence  showing  that  the  last-mentioned  check  had  been 
forged.  It  was  shown  without  dispute  that  the  defendant, 
who  was  not  the  payee  named  in  the  check,  presented  the 
same  and  received  payment  of  the  amount  either  in  cash  or 
merchandise.  There  was  also  before  the  jury  samples  of  the 
handwriting  of  defendant,  so  that  the  evidence  was  available 
upon  which  the  jury  might  properly  conclude  that  the  de- 
fendant had  forged  the  latter  check.  There  was  also  the  tes- 
timony of  Bonefessio  Escalera  that  he  had  not  delivered  such 
a  check  to  the  defendant,  and  the  testimony  of  Baughman 
chat  the  signature  attached  thereto  was  not  his  signature. 
It  would,  no  doubt,  have  been  better  for  the  court  in  its  in- 
structions to  have  distinctly  pointed  out  to  the  jury  the  pur- 
pose for  which  the  evidence  of  the  subsequent  forgery  was 
received,  but  no  instruction  was  offered  by  the  defendant 
covering  that  matter;  hence  no  error  can  be  predicated  upon 
the  failure  of  the  court  so  to  do.  It  is  contended  that  the 
court  erred  in  refusing  to  instruct  the  jury  that  it  was  not 
to  consider  the  indorsement  made  upon  the  back  of  the  check 
described  in  the  information,  but  to  disregard  "any  testi- 
mony at  this  trial  given,  either  against  the  defendant  or  in 
favor  of  him,  concerning  any  indorsement  or  any  writing 
upon  the  back  of  the  check.  .  .  .  '*  We  do  not  think  the 
defendant  was  entitled  to  have  this  instruction  given  in 
the  form  proposed.  As  before  noted,  without  any  objection 
the  prosecution  proved  the  entire  transaction  concerning  the 
passing  of  the  check,  and  we  think  that  all  of  the  acts  of  the 
defendant  concerning  that  transaction   were   proper  to   be 
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proved  and  considered  by  the  jury.  Counsel  expressly  ad- 
mitted that  the  cheek  had  been  forged  and  that  the  defend- 
ant went  to  the  store  and  cashed  it,  adding  that  **all  testi- 
mony bearing  upon  that  point  is  unnecessary  in  view  of  the 
fact  we  admit  it"  The  refusal  of  the  court  to  give  an  in- 
struction that  the  defendant  could  not  be  convicted  upon 
mere  suspicion,  was  proper,  for  the  court  had  fully  instructed 
the  jury  that  they  must  find  beyond  a  reasonable  doubt  that 
the  acts  charged  against  the  defendant  were  committed  by 
him.  The  instruction  that  to  constitute  the  crime  of  forgery 
it  is  not  necessary  that  anyone  should  be  actually  defrauded, 
but  that  it  is  enough  if  the  alleged  forged  check  is  of  such 
a  character  that  a  person  accepting  it  as  true  and  genuine 
might  suffer  loss,  was  not  objectionable.  (People  v.  Kxihn, 
33  Cal.  App.  319,  [165  Pac.  26].)  As  we  have  before  indi- 
cated, we  think  that  the  charge  given  by  the  court  might  well 
have  contained  a  more  complete  exposition  of  the  law  affect- 
ing the  purposes  for  which  the  different  classes  of  evidence 
might  be  considered;  but  it  cannot  be  said  from  an  examina- 
tion of  the  entire  record  that  a  miscarriage  of  justice  has 
resulted  by  the  conviction  of  the  appellant. 
The  judgment  and  order  are  therefore  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  iem,,  concurred. 


[Crim.  Ko.  582.    Second  Appellate  DiBtiict. — February  8,  1918.] 

THE  PEOPLE,  Respondent,  v.  JOHN  VOGEL,  Appellant. 

Criminal  Law  —  Mubder  —  Evidence  —  Accusation  bt  Deceased  — 
Denial  bt  Defendant. — In  a  prosecution  for  murder,  testimony  of 
witnesses  that  the  deceased  shortly  before  his  death  accused  the  de- 
fendant of  the  commission  of  the  crime,  which  the  defendant  denied, 
15  inadmissible. 

Id.— Suspicion  of  Commission  or  Crime— Hearsay. — In  such  a  prose- 
cution, testimony  of  one  of  the  witnesses  to  the  accusation  that  he 
had  been  previously  informed  that  defendant  was  under  suspicion, 
and  who  had  so  informed  him,  is  inadmissible,  as  hearsay. 

Id. — Impeachment  of  Expert — Testimony  in  Another  Action — 
Proof  by  Stenographic  Reporter. — In  such  a  prosecution,  where 
the  defense  sought  to  impeach  the  opinion  evidence  of  a  witness  for 
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the  stftte  as  to  bow  long  the  odor  of  burnt  powder  could  be  detected 
in  a  discharged  weapon,  by  showing  that  he  testified  differently  in 
another  action,  the  court  reporter  was  a  proper  witness  as  to  such 
testimony  and  had  the  right  to  use  her  stenographic  notes  to  refresh 
her  recollection. 
Id. — ^MisGONDuoT  OF  OouBT — Pbxjudigial  Bemabk. — The  statement  of 
the  trial  judge,  after  examination  of  the  stenographic  reporter's 
transcript,  that  he  found  nothing  in  it  to  impeach  the  testimony  of 
the  witness,  waa  uncalled  for,  and  prejudicial  to  the  rights  of  the 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County,  and  from  an  order  denying  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Willson  &  Stensland,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  Robert  M.  Clarke,  Deputy 
Attorney-General,  and  R.  B.  Camarillo,  for  Respondent. 

WORKS,  J.,  pro  ienu — The  appellant  was  convicted  of 
murder  in  the  first  degree  and  was  sentenced  to  life  imprison- 
ment. The  appeal  is  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  crime  for  which  the  appellant  is  sought  to  be  punished 
was  in  the  shooting  of  one  Joe  Ming,  the  occurrence  having 
taken  place  near  El  Centro.  Ming  operated  a  dairy  and 
Vogel  was  employed  by  him  as  a  milker.  Both  the  men  were 
Swiss  and  had  been  acquainted  at  least  as  long  as  Vogel  had 
been  in  the  United  States,  a  period  of  six  years.  Vogel  had 
been  employed  by  Ming  for  eighteen  months  and  they  had 
been  friends  the  entire  time.  Several  other  persons,  includ- 
ing Ming's  wife,  were  regularly  on  the  ranch,  and  they  all 
testified  that  not  only  had  there  been  no  trouble  between  the 
men  on  the  day  of  the  shooting,  but  that  there  had  never 
been  trouble  of  any  kind  between  them.  Ming  himself  stated, 
within  a  short  time  after  he  was  shot,  death  not  resulting 
from  his  wound  until  more  than  thirty-six  hours  had  passed, 
that  he  had  never  had  any  trouble  with  Vogel  and  that  they 
had  always  been  friends.  The  record  shows  no  motive  what- 
ever for  the  commission  of  the  crime  by  Vogel. 


Digitized  by  VjOOQlC 


218  People  v,  Vogel.  [36  Cal.  App. 

The  shooting  occurred  in  the  early  evening.  Ming  had  left 
the  ranch-house  immediately  after  dinner  for  the  purpose  of 
irrigating  a  certain  field  on  the  ranch.  His  wife  and  several 
others  remained  in  the  house  listening  to  a  phonograph. 
Vogel  was  not  among  them,  he  having  left  the  house  from 
half  an  hour  to  an  hour  before  Ming  was  shot.  He  says  he 
went  to  a  certain  bunk-house  which  was  on  the  ranch  and 
retired  to  bed,  not  caring  to  hear  the  phonograph,  of  which 
he  says  he  had  become  tired.  Those  in  the  ranch-house  heard 
a  shot  in  the  direction  in  which  Ming  had  gone,  and  also 
heard  someone  cry  out.  Mrs.  Ming,  a  boy  of  about  sixteen, 
and  a  man,  one  Zeno  Burch,  ran  in  the  direction  of  the 
sounds,  the  boy  reaching  Ming  first,  then  Mrs.  Ming  and  then 
Burch.  Ming  was  walking  or  standing  in  the  field  at  a  point 
about  two  hundred  yards  from  the  ranch-house.  The  boy 
asked  him  what  was  the  matter  and  he  responded  that  some- 
body had  shot  him.  He  was  immediately  helped  toward  the 
house  by  the  three  who  had  come  to  his  relief,  but  said  noth- 
ing to  any  of  them,  either  on  the  way  to  the  house  or  after 
he  was  gotten  to  bed,  as  to  who  had  fired  the  shot.  As  soon 
as  Ming  was  placed  on  the  bed,  the  boy  who  had  helped  him 
to  the  house,  accompanied  by  another  boy,  went  to  the  bunk- 
house  where  they  found  Vogel  in  bed  and  entirely  undressed. 
The  boys  told  Vogel  that  Ming  had  been  shot  and  he  said, 
**You  are  just  kidding  me."  He  was  told  that  the  state- 
ment was  true,  whereupon  he  dressed,  except  that  he  re- 
mained barefoot,  and  went  to  the  house.  He  entered  the 
room  where  Ming  lay  and  had  a  conversation  with  him. 
They  were  seen  talking  together  by  at  least  two  witnesses, 
but  the  conversation  was  so  quiet  that  it  was  not  overheard, 
except  to  the  extent  that  Zeno  Burch  testified  that  he  heard 
Vogel  answer  **Yah,"  as  the  reporter  writes  it,  to  something 
said  by  Ming.  In  response  to  telephone  call,  three  or  four 
deputy  sheriffs  arrived  at  the  ranch  from  half  an  hour  to  an 
hour  after  the  shooting  occurred.  It  was  after  their  arrival 
that  Ming  made  the  statements  referred  to  in  the  bedside 
conversation  mentioned  below.  Up  to  that  moment  he  had 
said  nothing  as  to  who  had  committed  the  crime  upon  him. 

Aside  from  the  bedside  conversation,  and  a  dying  declara- 
tion made  by  Ming  in  an  automobile  as  he  was  starting  from 
the  house  to  a  hospital,  the  evidence  against  Vogel  was  en- 
tirely circumstantial.     Ming's  wound,  which  was  in  the  upper 
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part  of  the  abdomen,  was  inflicted  by  a  twenty-two  calibor 
bullet.  He  was  the  owner  of  a  rifle  of  that  caliber,  which 
was  used  indiscriminately  by  those  on  the  ranch,  including 
Vogel.  The  latter  was  seen  cleaning  the  weapon  during  the 
day,  at  about  10  or  11  o'clock.  Kemp,  one  of  the  deputy 
sheriffs,  says  Vogel  told  him  he  had  been  shooting  the  gun 
all  day.  Kemp  testifies,  from  an  examination  of  the  rifle 
after  the  shooting,  that  it  was  not  discharged  more  than  once 
or  twice  after  it  was  last  cleaned.  It  was  kept  sometimes  in 
the  ranch-house  and  sometimes  in  the  bunk-house.  On  the 
day  and  evening  of  the  shooting  it  was  at  the  latter  place. 
In  addition  to  the  circumstantial  evidence  already  stated, 
Zeno  Burch  gave  testimony  that,  as  he  proceeded  after  Mrs. 
Ming  and  the  boy  upon  hearing  the  shot  and  the  cry,  he  saw 
a  man,  whom  he  does  not  identify,  move  rapidly  in  a  direc- 
tion from  the  place  where  Ming  was  and  toward  the  bunk- 
house.  This  man  was  near  the  bunk-house  at  the  time,  and 
Burch  says  he  saw  him  moving  for  a  distance  only  of  fifteen 
or  twenty  feet,  the  place  at  which  Ming  was  found  after 
the  shooting  being  several  hundred  feet  from  the  bunk-house. 
In  a  part  of  bis  testimony  Burch  says  the  man  was  walking 
rapidly.  In  another  part  he  says  he  was  running.  On  ac- 
count of  obstructions  to  his  view,  Burch  could  not  see  the 
door  of  the  bunk-house,  but  he  says  he  did  not  see  the  man 
pass  beyond  that  structure.  It  may  be  remarked  here  that 
the  night  was  brightly  lighted  by  the  moon.  The  deputy 
sheriffs  found  some  footprints  in  the  neighborhood  of  and 
leading  from  near  the  scene  of  the  crime  and  toward  the 
bunk-house,  and  they  testified  that  a  pair  of  Vogel's  shoes 
fitted  them.  The  shoes  were  of  a  medium  size,  one  witness 
having  testified  that  they  were  about  number  six  and  a  half, 
another  that  they  were  about  eights.  In  making  this  state- 
ment of  the  circumstantial  evidence  in  the  record,  we  have 
placed  it  in  the  light  most  favorable  to  the  case  of  the  prose- 
cution; and  have  refrained  from  stating  evidence  opposed 
to  some  of  it  and  from  stating  hypotheses  upon  which  the 
effect  of  some  of  it  might  be  explained  away. 

The  record  contains  testimony  by  the  witnesses  Zeno 
Burch,  Cummings,  Cleveland,  and  Kemp  to  the  effect  that 
Ming,  while  lying  in  bed  after  the  shooting,  accused  Vogel 
of  the  crime.  The  appellant  made  motions  to  strike  out  the 
testimony  of  these  witnesses  upon  this  subject,  but  the  trial 


-^t- 


Digitized  by  VjOOQIC 


220  Pbsople  v.  Voqel.  [36  Cal.  App. 

court  denied  the  motions  and  permitted  the  evidence  to  stand. 
The  testimony  of  Burch,  who  was  another  Swiss  and  did  not 
speak  English  well,  was  that  Ming  pointed  at  Vogel  and  said, 
**That  is  the  man  there,"  and  that  Vogel  answered,  "I  don't 
shot."  Cummings  testifies  that  Ming,  pointing  toward  Vogel, 
said  that  was  the  man  that  killed  him,  that  was  the  man  that 
shot  him,  and  that  Vogel  responded  only  with  a  certain  con- 
temptuous and  unprintable  expression,  which  to  our  minds, 
however,  was  equivalent  to  a  denial  of  the  accusation.  Cleve- 
land has  it  that  Ming  said,  indicating  Vogel,  **That  is  the 
man  who  shot  me,  that  is  the  man  that  killed  me,"  and  that 
Vogel  answered  with  the  contemptuous  expression  already 
mentioned.  Kemp  was  the  nearest  to  Ming  when  these  occur- 
rences took  place.  He  testifies,  ''I  asked  him  if  he  knew  who 
shot  him  and  I  was  leaning  over  him,  and  he  grabbed  my 
arm  and  raised  himself  up  in  the  bed  and  said  'That  is  the 
man  that  shot  me,  that  is  the  man  that  killed  me.'  Ming 
seemed  to  be  suffering  and  I  laid  him  back  in  the  bed  and 
Mr.  Cummings  and  Cass  and  Cleveland  and  myself  and  two 
or  three  others  were  in  the  room  and  I  walked  around  to 
where  this  defendant  was  and  asked  him  to  come  with  me. 
Before  I  could  get  to  him,  he  was  protesting  against  Ming 
accusing  him.  He  said  he  could  not  have  done  it  and  what 
reason  did  he  have  to  do  it  and  he  was  out  in  the  bunk-house 
asleep."  Kemp's  request  to  Vogel  to  come  with  him  is  ex- 
plained by  the  fact  that  the  former  was  a  deputy  sheriflP,  as 
also  were  Cummings  and  Cleveland. 

The  appellant's  motion  to  strike  the  testimony  of  these 
witnesses  was  based  on  the  rule  stated  in  People  v.  Tesiiara, 
134  Cal.  542,  544,  [66  Pac.  798,  799].  In  that  case  the  de- 
fendant was  on  trial  for  the  murder  of  one  Loucks.  Before 
the  latter  died  he  accused  the  defendant  of  having  inflicted 
his  injuries  upon  him.  The  court  said:  ''The  court  erred  in 
refusing  to  strike  out  the  evidence  of  Patton  and  Mullen  as 
to  the  accusation  made  by  Loucks,  when  Amaya  and  defend- 
ant were  brought  to  his  bedside.  The  statement  made  by 
Loucks  at  that  time  was  hearsay,  and  Teshara  made  no  ad- 
mission of  its  truth,  either  expressly  or  tacitly.  He  expressly 
denied  it.  The  court  and  the  district  attorney  seem  to  have 
lost  sight  of  the  fact  that  it  is  not  the  accusation,  but  the 
conduct  of  the  accused,  that  is  evidence  in  such  cases,  and 
that  the  only  reason  for  admitting  the  accusation  is  to  ex- 
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plain  the  conduct.  The  district  attorney  should  not  have 
offered  this  evidence,  knowing,  as  he  did,  that  Teshara  had 
not  remained  silent  under  the  accusation,  but  had  repelled 
it  at  the  time  it  was  made." 

The  respondent  insists  that  People  v.  Teshara  has  no  appli- 
cation in  this  case,  and  that  the  motion  to  strike  was  prop- 
erly denied  under  People  v.  Turner,  1  Cal.  App.  420,  [82 
Pac.  397],  and  People  v.  Cole,  141  Cal.  88,  [74  Pac.  547]. 
In  the  first  of  these  cases  the  court  said  (1  Gal.  App.  422, 
[82  Pac.  398]),  in  dealing  with  the  question  of  the  admis- 
sibility of  such  accusations:  **Even  where  the  defendant  flatly 
denies  the  criminal  act,  yet  if  he  goes  on  to  make  exculpa- 
tory statements,  for  instance,  as  to  his  whereabouts  at  the 
time,  and  these  statements  can  be  shown  to  be  false,  then 
the  statements,  together  with  their  falsity,  may  be  shown  on 
the  theory  that  falsehood  in  the  matter  is  an  indication  of 
conscious  guilt  In  such  a  case,  it  is  the  falsehood  only  that 
tells  against  the  defendant." 

The  point  now  before  us  is  governed  by  People  v.  Teshara, 
unless  it  be  for  the  testimony  of  the  witness  Kemp  to  the 
effect  that  Yogel  said  he  was  out  in  the  bunk-house  asleep 
when  the  crime  was  committed.  It  will  be  noted,  however, 
that  Kemp  does  not  ascribe  to  Vogel  the  making  of  this  state- 
ment immediately  upon  the  making  of  the  accusation.  After 
Ming  made  the  charge  Eemp  saw  that  the  injured  man  was 
suffering  and  laid  him  back  in  the  bed.  As  Ming  was  shot 
in  the  abdomen  Kemp  naturally  let  him  down  carefully,  tak- 
ing some  appreciable  time  in  performing  the  act.  After  that 
was  done  he  started  toward  Vogel,  and  it  was  as  he  was  on 
his  way  that  he  attributes  to  Vogel  the  making  of  the  remark 
about  his  having  been  asleep  in  the  bunk-house.  Moreover, 
Burch,  Cummings,  and  Cleveland  all  testify  to  what  was  said 
by  Vogel  in  direct  response  to  Ming's  accusation,  and  neither 
of  them  imputes  to  him  any  remark  like  the  one  mentioned 
by  Kemp.  They  were  all  nearer  to  him  than  was  Kemp 
when  the  accusation  was  made.  It  appears,  then,  that  by 
what  Vogel  said  in  immediate  response  to  the  accusation  he 
repelled  it  and  did  not  seek  to  exculpate  himself  or  to  ex- 
plain. The  cases  of  People  v.  Turner  and  People  v.  Cole  of 
course  mean  that  a  person  accused  of  crime  must,  immedi- 
ately upon  the  accusation,  make  the  "exculpatory  statements" 
which  the  opinions  in  those  cases  determine  will  entitle  the 
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conversation  to  be  received  in  evidence.  The  accused  person 
cannot  be  expected  to  continue  long  to  rely  alone  upon  his 
denial.  If  innocent,  he  will  follow  the  accusation  with  in- 
stant repudiation  and  will  be  satisfied  to  so  leave  the  matter 
for  a  brief  interval;  but,  even  if  innocent,  his  mind  will 
quickly  go  to  matters  which  will  justify  and  sustain  the 
denial  before  the  world.  Denial  is  not  proof,  and  he  will 
almost  immediately  begin  to  think  of  proof;  and  it  will  not 
be  strange  if  his  statements  reflect  the  condition  of  his  mind. 
We  are  satisfied  that  the  point  is  ruled  by  People  v.  Teshara, 
and  not  by  the  other  two  cases.  Not  only  the  disposition  of 
the  motion  to  strike  Kemp's  testimony  depends  upon  what 
we  have  just  said,  but  also  the  motions  to  strike  the  testi- 
mony of  Burch,  Cummings,  and  Cleveland.  They  all  testi- 
fied before  Kemp,  and  there  was  a  motion  to  strike  the 
testimony  of  each  concerning  the  bedside  accusation  as  that 
testimony  was  given  by  each,  but  counsel  for  defendant  him- 
self asked  that  a  ruling  on  all  the  motions  be  reserved,  and 
he  did  not  finally  insist  upon  them  until  Kemp  had  testified 
and  the  prosecution  was  about  to  rest  its  case. 

After  Cummings  had  testified  to  the  occurrences  at  Ming's 
bedside  the  district  attorney  asked  him  if,  up  to  that  time, 
he  had  been  informed  that  Vogel  was  under  suspicion  for 
having  shot  Ming.  The  question  was  objected  to  but  the  ob- 
jection was  overruled.  Cummings  answered  that  he  had. 
He  was  then  asked  who  had  made  the  statement  to  him 
and,  over  an  objection  to  the  question,  he  was  permitted  to 
answer  that  it  was  Zeno  Burch.  These  rulings  were  both 
erroneous.  The  questions  called  for  nothing  but  hearsay  evi- 
dence and  should  have  been  ruled  out  for  that  reason.  This 
error  was  most  damaging  to  the  appellant's  case,  as  there  is 
nothing  in  the  record,  except  the  testimony  of  Cummings  on 
this  point,  which  fastens  any  suspicion  whatever  upon  Vogel 
before  the  time  of  the  conversation  at  the  bedside  of  Ming. 

The  witness  Kemp  had  examined  the  bore  of  the  rifle 
already  mentioned,  testified  to  its  condition  and  also  testi- 
fied, from  the  odor  of  burnt  powder  about  the  weapon,  that 
it  had  been  fired,  in  his  opinion,  within  a  period  of  thirty 
minutes  or  an  hour  preceding  the  time  of  his  examination 
of  it.  The  period  mentioned  by  him  would  cover  the  time  of 
the  shooting  of  Ming.  The  defense  sought  to  impeach  thib 
opinion  evidence  of  Kemp  by  showing  expert  testimony  given 
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bj  him  in  another  action  upon  the  question  as  to  how  long 
the  odor  of  burnt  powder  would  remain  in  a  gun  after  its 
discharge.  When  he  was  on  the  stand  Kemp  was  asked 
whether  or  not  he  had  testified  in  the  other  action  ''that  the 
odor  of  a  discharged  weapon  would  last  as  long  or  longer 
than  twelve  hours,"  and  he  answered  that  he  had  not.  In 
the  present  action,  the  court  reporter  who  had  taken  Kemp's 
testimony  in  the  other  case  was  examined  and  was  asked 
whether  he  had  then  testified  that  the  smell  of  burnt  powder 
could  be  detected  in  a  discharged  weapon  twenty-four  hours 
after  the  discharge.  An  objection  to  the  question  was  sus- 
tained and  the  ruling  was  correct,  as  the  time  fixed  by  the 
inquiry  was  different  from  that  embraced  in  the  impeaching 
question  which  had  been  addressed  to  Kemp.  The  court, 
however,  appears  to  have  sustained  the  objection  for  a  wrong 
reason  and,  while  that  fact  does  not  affect  the  propriety  of 
the  ruling,  the  circumstance  is  necessary  to  be  stated  in  order 
to  explain  what  followed.  The  district  attorney  had  objected 
to  the  question  on  the  general  grounds,  adding  the  specific 
objection  that  the  recoid  was  the  best  evidence.    When  the 

[objection  was  sustained  the  appellant's  counsel  asked  the  re- 
porter to  produce  her  record.  She  asked  whether  it  was  her 
notes  or  the  transcribed  testimony  that  was  wanted.  The 
district  attorney  responded  that  it  made  no  difference  to  him, 
and  counsel  for  appellant  then  asked  the  reporter  to  produce 
the  transcript;  whereupon  the  district  attorney  objected  to 
"any  testimony  along  this  line,  for  the  reason  that  there  was 
no  foundation  laid;  that  the  exact  question  and  answer,  which 
the  defendant  seeks  to  have  read  to  the  jury"  had  not  been 
previously  read  to  Kemp.  After  some  argument,  during 
which  appellant's  counsel  stated,  in  effect,  that  he  expected 
to  show  by  the  reporter,  with  the  transcript  to  refresh  her 
recollection,  that  Kemp  had  testified  in  the  earlier  case  that 
the  odor  of  a  discharged  gun  would  remain  in  it  more  than 
twelve  hours,  the  court  sustained  the  district  attorney's  very 
general  objection  on  the  ground  that  what  the  transcript 
showed  by  way  of  question  and  answer  had  not  been  ex- 
hibited to  Kemp.  Not  only  that,  but  he  examined  the  tran- 
script himself  and  stated  to  the  jury  that  '*the  evidence  in 
the  transcript  which  has  been  produced,  I  do  not  consider  as 
impeachment."  Counsel  for  appellant  then  offered  to  pro^e 
by  the  court  reporter,  she  to  use  her  stenographic  notes  ur 
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the  written  transcript  to  refresh  her  recollection,  that  Kemp 
had  testified  in  the  previous  action  that  the  odor  would  re- 
main in  a  gun  more  than  twelve  hours  after  its  discharge. 
There  was  no  objection  to  the  oflPer,  but  the  court,  evidently 
understanding  that  one  had  been  made,  said  that  he  would 
sustain  the  objection,  and  the  evidence  was  not  received. 
These  various  rulings  were  erroneous.  The  court  reporter 
was  a  proper  witness  to  testify  to  statements  made  by  Eemp 
at  the  trial  at  which  she  had  acted  as  reporter,  and  she  could 
have  used  her  stenographic  notes  to  refresh  her  recollection, 
as  notes  or  memoranda  made  by  her  at  the  time  to  which  her 
testimony  related.  (Code  Civ.  Proc,  sec.  2047;  People  v. 
Amnverman,  118  Cal.  23,  [50  Pac.  15] ;  People  v.  Sexton,  132 
Cal.  37,  [64  Pac.  107].)  Further,  under  the  statement  of  the 
district  attorney  that  it  made  no  difference  to  him  whether 
she  produced  her  original  notes  or  the  transcript  made  from 
them,  she  could  have  refreshed  her  recollection  from  the  tran- 
script. We  have  pointed  out  the  error  into  which  the  trial 
court  fell  in  its  rulings  upon  this  question,  but,  in  addition, 
we  are  impelled  to  direct  attention  to  the  action  of  the  court 
in  stating,  after  he  had  examined  the  reporter's  transcript, 
that  he  found  nothing  in  it  to  impeach  the  testimony  of 
Eemp.  His  action  in  that  regard  was  uncalled  for.  It  was 
no  more  within  his  province  to  pass  judgment  upon  the  effect 
of  the  matter  contained  in  the  transcript  than  it  would  be 
for  him  to  take  the  same  attitude  concerning  any  private 
memorandum  which  any  witness  was  about  to  use  for  the 
purpose  of  refreshing  his  recollection  under  the  terms  of  sec- 
tion 2047  of  the  Code  of  Civil  Procedure.  His  statement 
was  distinctly  prejudicial  to  the  rights  of  the  appellant. 

There  are  many  other  errors  which  the  appellant  contends 
were  committed  by  the  trial  court,  but  we  have  not  found 
it  necessary  to  determine  whether  the  contentions  be  well 
founded. 

We  have  made  a  careful  examination  of  the  entire  cause, 
including  all  the  evidence,  in  order  to  determine,  under  the 
language  of  section  4^4  of  article  VI  of  the  constitution,  if 
it  can  be  said  that  the  errors  above  pointed  out  have  not 
resulted  in  a  miscarriage  of  justice.  We  have  above  made 
an  unusually  full  statement  of  the  facts  of  the  case  in  order 
to  furnish  a  background  for  the  consideration  of  this  ques- 
tion.   We  are  impelled  to  say,  from  our  examination  of  the 
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record,  that  a  miscarriage  of  justice  has  resulted  from  the 
errors  of  the  trial  court. 

The  judgment  and  order  are  reversed  and  the  cause  is 
remanded. 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  9,  1918. 


[ar.  No.  2189.    First  Appellate  Distriet.— Febmarjr  8,  1918.] 

A.  SKINKLE,  Respondent,  v.  THE  AMERICAN  NA- 
TIONAL BANK  OF  SAN  FRANCISCO  (a  Corpora- 
tion).  Appellant. 

3UARANTT— PATICSNT  OF  BENTS  UNDKB  LZASE — CONTEICPORANEOUS  AS- 
SIGN MEMT—BlOHTS  07  AssiONEX. — An  agreement  guaranteeing  the 
payment  of  rents  under  a  lease  does  not  coyer  rents  due  and  unpaid 
at  the  time  of  the  execution  of  the  guaranty,  where  by  express  terms 
the  guaranty  is  to  operate  prospeetiyely,  and  the  assignee  of  the 
lease  under  an  assignment  executed  contemporaneously  with  the 
guaranty  cannot  recover  prior  rents  from  the  guarantor,  although 
the  assignment  expressly  included  such  rents. 

APPEAL  from  a  judgnnent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Geo.  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  P.  Pomeroy,  for  Appellant. 

Houghton  ft  Houghton,  for  Respondent. 

EERRIOAN,  J. — This  is  an  appeal  from  the  judgment 
rendered  herein  on  the  judgment-roll  alone.  The  sole  ques- 
tion involved  is  the  proper  construction  of  a  guaranty  agree- 
ment. 

The  facts  as  disclosed  by  the  pleadings  and  findings  are 
as  foDows:  On  the  third  day  of  August,  1915,  one  Thomas  W. 
Butcher,  being  then  the  owner  of  certain  real  property  sit- 
ae OsL  App.— 15 
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uated  in  the  city  and  county  of  San  Francisco,  conveyed  the 
same  on  said  day  to  the  Cutting  Packing  Company,  a  corpo- 
ration. At  the  time  of  the  conveyance  the  property  was  sub- 
ject to  a  lease  for  a  period  of  five  years  from  the  first  day 
of  December,  1914,  and  the  rent  thereunder  at  the  time  of 
the  conveyance  and  until  the  expiration  thereof  was  five  hun- 
dred dollars  a  month.  By  a  written  instrument  executed  at 
the  same  time  as  the  deed,  Butcher  formally  assigned  to  his 
grantee  the  rents  due  under  the  lease  that  had  accrued  subse- 
quent to  July  1,  1915.  On  the  date  of  the  sale  and  assign- 
ment, installments  of  rent  accruing  on  the  first  day  of  July 
and  on  the  first  day  of  August,  1915,  aggregating  the  sum  of 
one  thousand  dollars,  were  due  and  unpaid,  and  the  right 
thereto  passed  by  the  assignment  to  the  grantee  named.  Con- 
temporaneously with  the  execution  of  these  instruments,  one 
George  Downing,  the  assignor  of  the  plaintiff  herein,  exe- 
cuted and  delivered  to  the  Cutting  Packing  Company  a  writ- 
ten guaranty  in  respect  to  certain  rents  due  under  this  lease. 
This  instrument  recited  at  length  the  terms  of  the  lease  and 
the  assignment  thereof,  the  extent  of  the  liability  thereun- 
der, and  also  provided  for  the  deposit  of  the  sum  of  six  thou- 
sand dollars  with  the  American  National  Bank  as  security 
for  the  fulfillment  of  its  terms,  and  authorized  the  bank  upon 
receiving  written  notice  from  the  lessor  that  any  installment 
of  rent  was  due  from  the  lessees,  to  pay  the  same  out  of  the 
moneys  so  deposited  with  it.  Thereafter  on  the  third  day 
of  November,  1915,  the  Cutting  Packing  Company  notified 
the  bank  by  a  written  communication  that  the  installments 
of  rent  due  under  the  lease  for  the  months  of  July,  August, 
September  and  October,  1915,  were  in  default,  and  demanded 
payment  of  the  same  out  of  the  said  sum  of  six  thousand 
dollars  so  deposited  with  it,  and  the  bank  thereupon  paid  the 
amount  to  the  Packing  Company.  The  present  action  was 
brought  by  the  plaintiff  as  assignee  of  Downing,  the  guaran- 
tor, against  the  bank  to  recover  one  thousand  dollars,  being 
a  portion  of  the  amount  so  paid  by  the  bank  on  account  of 
the  installments  of  rent  for  the  months  of  July  and  August, 
1915. 

The  action  proceeds  on  the  theory  that  the  guaranty  by 
its  terms  was  only  intended  to  cover  installments  of  rent  that 
might  become  in  default  under  the  terms  of  the  said  lease 
•ubsequent  to  the  third  day  of  August,  1915,  the  day  of  the 
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execution  of  the  guaranty,  and  that  the  bank  in  paying  the 
installments  for  the  months  of  July  and  August  exceeded 
its  authority,  and,  consequently,  was  liable  to  plaintiff  for 
the  amount  of  such  payment.  The  trial  court  so  construed 
the  guaranty,  and  gave  judgment  to  the  plaintiff  for  the 
amount  sued  for. 

We  are  of  the  opinion  that  the  conclusion  reached  by  the 
trial  court  was  correct. 

By  its  express  terms  the  guaranty  operated  prospectively 
only.  Counsel  for  the  appellant  insists,  however,  that  the 
guaranty  agreement  should  be  read  in  connection  with  the 
assignment  of  lease,  and  that  the  two  documents  should  be 
construed  together.  Whether  the  guaranty  agreement  be  so 
read  or  not,  it  is  plain  that  the  intention  of  the  parties  was 
that  the  guaranty  should  operate  prospectively,  and  no  other 
effect  can  be  given  to  its  terms  and  provisions.  The  assign- 
ment of  the  lease  contains  express  provisions  which  operate 
retroactively  and  prospectively  so  as  to  comprehend  within 
its  terms  monthly  rentals  from  the  first  day  of  July,  1915, 
which  passed  to  the  Packing  Company.  On  the  other  hand, 
the  guaranty  agreement,  drawn  and  executed  contemporane- 
ously with  the  assignment,  though  between  different  par- 
ties, contains  express  provisions  which  operate  prospectively 
alone.  If  the  parties  intended  that  the  guaranty  agreement 
was  to  extend  to  arrears  in  rent,  they  certainly  would  have 
adopted  the  same  explicit  language  as  they  used  in  the  as- 
signment, namely,  "all  and  singular  the  rents  that  have  or 
may  accrue  under  and  by  reason  of  the  terms  of  said  lease 
or  of  any  part  thereof."  The  difference  in  the  phraseology 
of  the  two  instruments,  considering  the  circumstances  of  their 
execution,  shows  that  the  parties  had  the  subject  in  mind,  and 
affords  almost  conclusive  evidence  that  it  was  not  the  inten- 
tion to  have  the  guaranty  agreement  operate  retroactively. 
Therefore,  giving  the  two  instruments  the  construction  asked 
for  affords  appellant  no  relief;  and  standing  alone  the  lan- 
guage of  the  guaranty  agreement  is  plain  and  unambiguous 
and  is  prospective  merely  in  its  operation.  In  either  case, 
the  contract  is  susceptible  of  but  one  construction,  and  we 
fail  to  see  how  the  trial  court  could  have  come  to  a  different 
conclusion  upon  the  subject. 

Aside  from  this,  the  findings  of  the  court  are  to  the  effect 
that  the  guaranty  was  **to  secure  the  payment  of  rentals  to 
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thereafter  become  due/'  This  appeal  is  on  the  judgment- 
roll  alone,  and  we  cannot  know  upon  what  evidence,  aside 
from  the  lease  and  assignment,  the  finding  may  be  based,  and 
we  must  upon  this  appeal  accept  such  finding,  in  the  absence 
of  attack,  as  conclusive  and  final. 

It  is  further  argued  that,  irrespective  of  the  construction 
that  may  be  given  to  the  guaranty  agreement,  the  bank  can- 
not be  held  liable  for  making  payment  of  the  installments  of 
rent  in  question,  for  the  reason  that  its  action  in  so  doing 
was  based  upon  a  mere  misapprehension  of  the  proper  legal 
effect  of  the  guaranty,  the  instructions  in  which,  it  is  claimed, 
were  ambiguous.  As  we  have  before  stated,  the  terms  of  the 
guaranty  agreement,  upon  which  alone  the  bank  was  author- 
ized to  act,  were  dear  and  explicit  and  free  from  ambiguity 
It  bound  the  guarantor  to  pay  rentals  that  ''shall  become  in 
default"  under  the  lease  upon  the  amount  deposited,  and  dM 
not  purport  to  guarantee  the  payment  of  all  rentals  therein 
reserved.  The  only  interpretation  permissible  by  the  bank 
in  respect  to  this  provision  was  that  the  rentals  to  be  paid 
were  those  accruing  after  the  date  of  the  guaranty  of  Augu2rt 
8,  1915,  the  date  as  to  which  that  agreement  speaks.  The 
doctrine  of  strictissimi  jwris  applies. 

Again,  it  is  contended  that  the  bank  was  absolved  from 
liability  for  making  the  disputed  payment  by  the  express 
terms  of  the  guaranty.  What  we  have  already  said  applies 
with  equal  force  to  this  objection.  The  July  installment  was 
due  and  payable  on  July  1, 1915,  and  was  in  default  upon  the 
expiration  of  that  day;  the  August  installment  was  in  default 
upon  the  expiration  of  August  1,  1915.  Both  these  defaults 
were  suffered  prior  to  the  guaranty  agreement  becoming 
operative,  and  the  bank  had  no  authority  to  make  the  pay- 
ment, nor  was  it  absolved  in  so  doing  by  the  agreement. 

For  the  reasons  given,  the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 
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[CIt.  No.  2325.    First  Appellate  Diitriet.— Febrnary  9,  1918.] 

JAMES  L.  HOWABD,  AppeDant,  v.  E.  L.  CUNNINGHAM 
et  al.,  Respondents. 

Deeds — Construction  of  Dxsgbiption  —  Monuments  Contboixino. — 
Monnments  upon  the  ground  control  eourses  and  difltances  as  re- 
dted  in  a  deed. 

Id. — Location  of  Lost  Monuuent — Pboof  bt  Paeol. — ^Where  a  monu- 
ment has  been  obliterated  or  destroyed,  its  location  may  be  proved 
by  parol. 

Boundaries — ^Lost  S^ake— Findino — Appeal. — ^Where  in  an  action  aris- 
ing out  of  a  dispute  over  a  boundary  line,  the  location  of  a  lost 
•take  is  determinatiye  of  the  controyersy,  and  the  testimony  as  to 
the  location  of  the  stake  is  somewhat  contradictory  and  unsatisfac- 
tory,  a  finding  that  the  calls  of  the  deeds  locate  such  corner  will  not 
be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    Qeorge  A.  Sturtevant,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  Duncan,  for  Appellant. 

Thomas  &  Thomas,  for  Respondents. 

BEASLY,  J.,  pro  tem, — ^This  action  arises  out  of  a  dispuw 
over  a  boundary  line.  The  plaintiff,  James  L.  Howard,  is  the 
owner  of  lot  15  and  eight  and  one-half  acres  off  the  north  end 
of  lot  18  of  the  Yokayo  Rancho,  near  Ukiah,  in  Meudocino 
County,  and  the  defendant,  Ruddick,  is  the  owner  of  the  re- 
mainder of  lot  18,  which  he  acquired  from  his  codefendant, 
E.  L.  Cunningham.  Plaintiff's  father  formerly  owned  the 
two  lots,  and  some  years  ago  he  conveyed  to  the  plaintiff  the 
land  now  owned  by  him  as  above  stated,  and  the  part  now 
owned  by  Ruddick  he  conveyed  to  another  son,  by  name  Mack 
Howard,  who  in  turn  conveyed  it  to  Cunningham. 

The  sole  point  in  this  case  is  whether  the  evidence  supports 
the  finding  against  plaintiff  of  the  location  of  one  of 
the  corner  posts  common  to  the  two  properties.  The  location 
of  this  post  determines  the  boundary  line  between  the  prop- 
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erties  of  the  plaintiff  and  of  Buddick.  The  stake  has  long 
since  disappeared. 

The  calls  of  the  deed  by  which  plaintiff's  father  acquired 
the  land  now  owned  by  plaintiff,  and  of  the  deed  conveying 
it  to  the  latter,  both  locate  this  comer — ^which  is  described  as 
**P  8" — at  the  point  which  is  found  to  have  been  its  location 
by  the  trial  court. 

Oral  evidence  was  introduced  to  discredit  the  calls  of  these 
deeds  as  to  the  location  of  this  comer.  All  the  other  monu- 
ments fixing  the  boundaries  of  these  properties  are  in  exist- 
ence, and  their  location  unquestioned.  The  point  of  location 
of  stake  *'P  8"  was,  it  is  conceded,  in  a  line  at  the  northerly 
end  of  which  is  a  stake  marked  "P  9,"  and  at  the  southerly 
end  of  which  is  a  stake  marked  **P  6.'*  This  line  forms  the 
entire  westerly  boundary  of  Ruddick's  land  and  a  part  of  the 
westerly  boundary  of  the  land  of  plaintiff.  By  the  calls  of 
the  respective  deeds  of  plaintiff  and  Buddick  this  line  from 
end  to  end  should  be  44.49  chaius  long.  It  is  in  fact  by  ac- 
tual surveyor's  measurement  on  the  ground  .44  chains  longer 
than  this,  or  44.93  chains  in  length ;  and  the  plaintiff  claims 
that  instead  of  the  stake  **P  8"  being  located,  as  found  by 
the  court,  2.19  chains  south  from  the  corner  "P  9,"  it  should 
have  been  found  to  be  2.95  chains  south  therefrom,  or  44.98 
chains  northerly  from  the  corner  *'P  6." 

Mack  Howard,  upon  whose  testimony  plaintiff  mainly 
relies,  testifies  that  he  saw  this  stake  set  by  the  engineer  who 
made  the  original  survey;  that  it  was  set  at  the  westerly  end 
of  an  old  fence  and  in  line  with  two  trees,  which  he  stated  are 
still  standing,  and  that  he  saw  this  post  there  for  many  years 
thereafter;  that  this  old  fence  was  straightened  subsequent 
to  the  survey,  and  thereafter  was  moved  about  thirty  feet 
south  of  its  original  location.  This  fence  still  stands  on  the 
line  to  which  it  was  removed.  Other  members  of  the  Howard 
family  also  testified  to  the  same  facts  except  as  to  actually 
seeing  the  survey.  Mack  Howard  being  the  only  witness 
called  who  claimed  to  have  been  present  at  the  placing  of  the 
stake  **P  8." 

The  plaintiff  contends  that  the  evidence  of  these  witnesses, 
coupled  with  certain  inaccuracies  in  the  calls  of  the  deeds  as 
to  other  distances  and  in  the  statement  of  acreage  contained 
within  their  descriptions,  concluded  the  trial  court  from  find- 
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ing  the  location  of  the  stake  ''P  8^'  at  the  point  where  the 
decision  of  the  court  places  it.  With  plaintiff's  assertion 
that  monuments  upon  the  ground  control  courses  and  dis- 
tances as  recited  in  a  deed  no  fault  can,  of  course,  be  found. 
This  is  the  unquestioned  rule  of  construction  of  deeds  (Code 
Civ.  Proc,  sec.  2077,  subd.  2). 

Nor  can  any  exception  be  taken  to  plaintiff's  statement 
that  where  the  monument  has  been  obliterated  or  destroyed 
its  location  may  be  proved  by  parol.  But  with  his  conten- 
tion that  under  the  evidence  in  this  case  the  trial  court 
could  not  find  the  location  of  the  post  "P  8"  at  the  point 
where  the  finding  places  it  we  cannot  agree. 

The  calls  of  these  two  deeds  were  some  evidence  of  the  loca- 
tion of  the  lost  stake  "P  8."  Were  there  no  other  evidence 
whatever  no  question  could  be  made  but  that  these  calls 
would  be  controlling  in  this  case;  and  were  the  other  evidence 
conclusive  against  these  calls  we  are  not  prepared  nor  called 
upon  in  this  case  to  say  that  plaintiff  might  not  be  correct  in 
his  contention  that  the  calls  of  the  deeds  must  fall  before  it. 
But  here  there  are  certain  inherent  disagreements  and  de- 
fects in  the  testimony  of  plaintiff's  witnesses  which  tend  to 
weaken  the  value  for  accuracy  of  the  evidence  of  Mack 
Howard  in  particular,  and  also  of  the  other  witnesses.  For 
instance,  without  analyzing  this  evidence  minutely  as  counsel 
have  done,  it  may  be  said  that  Mack  Howard  was  only  ten  or 
eleven  years  old  when  the  survey  testified  to  was  made,  and 
yet  he  testifies  to  the  exact  location  of  practically  all  the  stakes 
set  by  the  engineer.  He  was  fifty-nine  years  old  when  he 
testified.  The  survey  was  made  fifty -odd  years  ago.  There 
were  certain  inconsistencies  in  the  testimony  of  the  various 
witneases  the  significance  of  which  it  was  the  province  of  the 
trial  court  to  determine.  The  judge  who  tried  the  case  saw 
Mr.  Mack  Howard  on  the  witness-stand,  observed  his  manner 
of  testifying,  and  whether  his  memory  was  accurate  as  to 
these  events  of  long  ago.  Upon  that  judge  rested  the  duty 
of  weighing  this  oral  evidence  as  aj^ainst  the  calls  of  these 
deeds  and  as  against  the  testimony  of  a  surveyor,  called  by 
the  plaintiff  himself,  whose  evidence  in  a  measure  tends  to 
corroborate  the  deeds. 

We  find  nothing  out  of  harmony  with  these  vi^ws  in  the 
cases  cited  and  relied  upon  by  the  appellant.     Thus,  in  Oor- 
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don  y.  Booker,  97  Cal.  586,  [32  Pac.  593],  a  corner  post,  oc- 
cupying about  the  same  relative  importance  to  the  decision 
of  that  case  as  the  post  ''P  8"  does  to  this,  was  not  undis- 
coverable.  Its  location  was  found  by  the  charcoal  placed 
under  it  by  the  government  surveyor.  This  charcoal  was 
actually  found  in  place  at  the  time  of  the  trial,  and  three 
surveyors  and  two  other  witnesses  testified  that  it  was  a 
''charcoal"  or  ''government"  comer,  and  that  the  charcoal 
determined  the  place  where  the  stake  had  been  set  It  also 
appeared  that  no  other  corner  or  stake  had  ever  been  seen 
at  a  different  place  in  that  vicinity.  The  plaintiff  there  re- 
lied for  the  location  of  this  comer  upon  a  survey  made  by 
courses  and  distances  from  a  distant  comer  which,  if  correct, 
would  have  located  the  comer  in  question  at  a  different  point 
from  the  place  at  which  the  charcoal  was  found.  The  court 
found  against  the  plaintiff  and  held  that  there  was  no  con- 
flict in  the  evidence.  In  other  words,  it  discarded  the  sur- 
vey from  the  distant  corner  in  favor  of  the  present  location 
of  the  charcoal,  which  indicated  the  place  where  the  origi- 
nal post  had  been  set  by  the  government  surveyor.  Of 
course,  this  comer  monument  could  not  be  brought  into 
court,  but  the  testimony  of  five  witnesses  uncontradicted  that 
it  was  the  point  at  which  the  court  found  its  location  to  be 
was  held  to  be  conclusive  in  that  case  as  against  a  survey 
made  as  above  indicated.  Some  language  in  that  case,  con- 
sidered without  regard  to  its  context,  has  misled  counsel  as  to 
the  rule  which  must  be  deduced  from  the  decision  read  as  a 
whole. 

In  Penry  v.  Richards,  52  Cal.  672,  also  relied  upon  by  the 
plaintiff,  it  was  held  that  if  the  evidence  shows  the  point 
where  the  monuments  had  been  established  by  the  surveyor, 
such  point  must  control  in  determining  the  location  of  the 
property.  This  is  not  in  conflict  with  the  position  of  the  de- 
fendants here,  for  in  the  instant  case  the  trial  court  evi- 
dently held  that  the  oral  evidence  did  not  correctly  point  out 
the  place  where  the  stake  "P  8"  had  been  set  by  the  sur- 
veyor. In  the  case  just  cited  the  court  premises  the  rule 
announced  upon  the  statement  that  the  evidence  must  estab- 
lish the  monuments.  This  is  true  of  all  the  cases  cited  by 
appellant.  In  each  of  them  it  is  assumed  that  the  evidence 
established  the  location  of  the  disputed  monument.  In  the 
present  case,  as  we  have  seen,  the  trial  oonrt  evidently  held 
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that  the  oral  evidence  did  not  so  establish  the  location  of  the 
disputed  post  **P  8."  In  other  words,  the  trial  court  found 
as  a  fact  that  the  calls  of  the  deeds  as  to  the  length  of  the 
line  between  the  posts  **P  9"  and  **P  8"  were  correct,  dis- 
crediting, as  it  had  the  power  to  do,  the  somewhat  contra- 
dictory and  unsatisfactory  oral  testimony  of  the  plaintiff's 
witnesses  as  to  the  location  of  this  post.  The  whole  question 
is  one  of  fact,  and  the  trial  court  having  determined  it  that 
ends  the  matter  so  far  as  an  appellate  court  is  concerned. 
Judgment  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  10,  1918. 


[Civ.  No.  1789.    Third  Appellate  District.— February  9,  1918.] 

JOHN   BASHOBE,  Appellant,   v.   CHARLES   Q. 
LAMBERSON  et  al..  Respondents. 

Afpkal — Notice— Acknowledgment  of  Service— Waiveb  of  Defects. 
A  notice  of  appeal  signed  by  the  attorney  in  fact  for  the  appellant 
instead  of  by  the  attorney  of  record,  is  sufficient,  where  service  of 
notice  is  acknowledged  by  respondent's  attorney,  such  acknowledg- 
ment being  a  waiver  of  objection  that  notice  of  substitution  of 
attorney  had  not  been  served. 

Id. — AiirNDMENTS  to  Pleading — ^FAn^tTBi  to  Object  in  Trial  Court. — 
Objection  as  to  change  of  parties  plaintiff,  and  that  leave  of  court 
was  not  obtained  to  file  amended  complaints,  cannot  be  raised  for 
the  first  time  on  appeaL 

Trust — Security  for  Money  Loaned — Termination  by  Sale  Under 
Execution — Sxjbsequkn't  Action  to  Adjust  Accounts — Judgment 
IN  Former  Action  Conclusive  as  to  Amount  Due. — A  trust  agree- 
ment in  real  property  under  the  terms  of  which  the  holder  of  the 
legal  title  agreed  to  convoy  the  property  to  the  owners  when  they 
paid  to  him  all  moneys  due  from  them,  is  terminated  upon  a  sale 
of  the  property  under  an  exof»iitioTi  is«urd  in  an  action  brought  by 
him  against  the  owners  to  recover  the  ainuuui  due,  although  the  trus- 
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tee  bought  the  land  at  the  sale,  and  the  judgment  determining  such 
amount,  is,  in  the  absence  of  fraud,  conclusive  as  to  the  amount  due 
in  a  subsequent  suit  to  adjust  accounts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Thomas,  for  Appellant. 

Power  &  McPadzean,  and  James  M.  Burke,  for  Re- 
spondents. 

HART,  J. — This  action  was  brought  to  enforce  an  alleged 
trust  as  to  the  land  described  in  the  complaint  in  favor  of 
the  plaintiff,  the  legal  title,  it  is  alleged,  being  in  the  defend- 
ant, to  have  a  commissioner  appointed  for  the  purpose 
of  asceitaining  and  adjusting  the  accounts  between  the  plain- 
tiff and  the  defendant,  and  to  sell  said  land  **to  satisfy  the 
demands  of  the  trustee  and  the  residue  thereof,  amounting  to 
something  over  $10,000  be  paid  to  this  plaintiff'*;  that  a 
temporary  injunction  be  granted,  enjoining  the  defendant 
from  selling  the  land  in  dispute,  etc. 

The  court  sustained  a  demurrer  to  the  complaint  without 
leave  to  amend,  and  thereupon  rendered  judgment  dismissing 
the  action.  The  appeal  is  by  the  plaintiff  from  said  judg- 
ment. 

The  notice  of  appeal  in  this  case  was  signed:  "Rachel  D. 
Bashore,  Attorney  in  fact  for  John  Bashore.  John  Bashore, 
by  Rachel  D.  Bashore,  his  Attorney  in  fact.** 

Respondent  raises  the  question  as  to  whether  this  is  a  valid 
notice  of  appeal,  citing  authorities  to  the  point  that  the  notice 
of  appeal  must  be  signed  by  the  attorney  of  record  in  the 
trial  court.  {Bearddey  v.  Frame,  73  Cal.  634,  [15  Pac.  310] ; 
Prescott  V.  Salthotise,  53  Cal.  221;  Whittle  v.  Rentier,  55  Cal.^ 
395;  Ellis  V.  Bennet,  2  Cal.  Unrep.  302,  [3  Pac.  801] ;  Harri-^ 
gan  v.  Bolte  (Cal.),  8  Pac.  184.)  But  in  Witliers  v.  Little, 
56  Cal.  370,  where  a  notice  of  appeal  was  signed  by  substi- 
tuted attorneys,  respondent's  attorneys  not  having  been 
served  with  notice  of  the  substitution,  it  was  held,  as  stated 
in  the  syllabus,  **that  the  plaintiff's  attorneys,  in  acknowl- 
edging service  of  the  notice,  waived  the  objection  that  the 
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notice  of  substitution  had  not  been  served  upon  them."  In 
the  present  ease  service  of  the  notice  of  appeal  was  acknowl- 
edged by  respondent's  attorneys,  and,  therefore,  the  appeal 
is  properly  before  us. 

As  to  the  objection  regarding  the  change  of  parties  plain- 
tiff in  the  different  pleadings,  and  as  to  the  point  that  leave 
of  the  court  was  not  obtained  to  file  the  two  amended  com- 
plaints, we  think  such  objections  should  have  been  made  in 
the  court  below  and  that  it  is  too  late  to  raise  them  now  for 
the  first  time. 

It  appears  that  the  complaint,  without  leave,  was  amended 
on  two  several  occasions.  In  the  original  complaint,  John 
Bashore  and  his  wife,  Rachel  D.  Bashore,  were  the  plaintiffs ; 
in  the  first  amended  complaint  Bachel  D.  Bashore  was  sole 
plaintiff,  and  in  the  second  amended  complaint  John  Bashore 
is  sole  plaintiff. 

The  second  amended  complaint  is  in  two  counts.  In  the 
first  count  it  is  alleged:  That,  in  1900,  plaintiff  executed  a 
deed  of  trust  to  two  certain  persons  as  trustees  to  secure  an 
indebtedness  owing  by  him,  the  property  conveyed  being 
eighty  acres  of  land  in  Tulare  County;  that  he  defaulted  in 
the  payment  of  interest  and  principal  of  said  indebtedness 
and  that  said  trustees  sold  said  property,  under  the  provi- 
sions of  the  trust  deed,  to  one  George  W.  Zartman,  to  whom 
plaintiff  had  delivered  the  money  with  which  to  purchase  the 
property,  and,  on  June  7,  1906,  **the  said  George  W.  Zart- 
man,  acting  for,  and  as  the  agent  of  this  plaintiff,  took  a  deed 
for  the  aforesaid  real  estate  in  his  own  name,"  which  deed 
was  duly  recorded;  **that  the  said  sale  by  the  said  trustees, 
and  the  holding  of  the  said  land  under  said  deed  by  said 
G.  W.  Zartman,  was  all  done  and  performed  through,  under 
and  by  the  direction  of  the  defendant  Charles  G.  Lamberson, 
who  was  acting  as  the  attorney  for  this  plaintiff";  that,  on 
the  second  day  of  January,  1907,  **  without  having  paid  for 
the  said  premises  with  his  money,  or  refunding  the  money 
delivered  to  him  by  this  plaintiff,  the  said  George  W.  Zart- 
man conveyed  the  land  to  defendant  .  .  .  without  any  oon- 
rideration  whatever  passing  from  the  said  Zartman  to  this 
plaintiff;  .  .  .  that  concurrently  with  the  execution  of  said 
deed  by  the  said  Zartman  to  the  defendant,  and  as  part  of 
the  said  transaction,  the  snid  defendant  last  aforesaid  de- 
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livered  to  the  plaintiff  herein  the  following  declaration  of 
trust,  which  was  duly  executed  by  him : 

**  'Know  all  Men  by  these  Presents:  That  I  hereby  agree  to 
sell  to  John  Bashore  at  any  time  within  five  years  from  the 
date  hereof  all  that  certain  property  [describing  it],  upon 
payment  to  me  by  the  said  John  Bashore  of  all  amounts 
which  may  be  due  me  at  such  time  by  said  John  Bashore 
upon  book  accounts  or  promissory  notes  and  upon  receiving 
such  payment  in  full  of  all  such  book  accounts  or  promissory 
notes,  I  agree  to  transfer  said  property  to  said  John  Bashore 
free  and  clear  from  all  incumbrances  done  or  suffered  by  me. 

''  'I  also  agree  that  said  John  Bashore  shall  have  the  pos- 
session and  use  of  said  real  property  during  the  time  this  con- 
tract remains  in  force  and  shall  pay  as  a  rental  therefor  all 
state,  county  and  district  taxes  of  every  kind  which  may  be 
levied  or  assessed  against  said  property. 

'*  'Dated  January  4,  1907. 

*'  *  (Signed)     Chas.  G.  Lambbrson.'  " 

It  is  alleged  that  ''before  the  term  of  four  years  next  after 
the  said  trust  agreement  was  executed  by  the  said  Charles 
Q.  Lamberson,  plaintiff  and  his  wife,  Rachel  D.  Bashore, 
brought  suit  to  terminate  the  terms  and  conditions  of  the  said 
trust,  and  to  have  the  said  real  estate  sold  and  the  proceeds 
applied  on  the  debts,  if  any,  by  the  said  Lamberson,  and  the 
balance  to  be  applied  to  the  said  cestvi  que  trust;  that  pend- 
ing the  said  proceedings  it  was  discovered  by  the  said  plain- 
tiff that  he  had  sold  and  delivered  to,  and  by  deed  of  convey- 
ance, had  given  to  the  said  Bachel  D.  Bashore,  his  wife,  the 
aforesaid  real  estate,  by  deed  dated  January  2,  1910." 

The  complaint  then  alleges  that  plaintiff  and  defendant  at- 
tempted to  settle  their  accounts  but  were  unable  to  do  so,  and 
that  Lamberson  brought  suit  against  plaintiff  and  his  wife  to 
determine  the  amount  due  from  them;  that,  on  the  trial  of 
said  action,  the  superior  court  gave  judgment  in  favor  of  the 
plaintiff  therein,  Lamberson,  in  the  sum  of  $12,195.97,  which 
amount,  on  appeal  to  the  supreme  court,  was  reduced  to 
$8,900.50.  It  is  then  stated  that  both  the  superior  court  and 
the  supreme  court  "indulged  in  much  obiter  dictum/'  but 
that  the  sole  point  decided  was  as  to  the  amount  due;  "that 
said  judgment  as  modified  and  corrected  was  made  and  en- 
tered on  the  27th  day  of  March,  1914,  and  thereafter  the  said 
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defendant  herein  abandoned  his  said  tmst,  disregarded  the 
fact  that  this  action  was  pending  to  adjudicate  and  to  deter- 
mine the  relation  of  trust  ...  and  caused  an  execution  to  be 
entered,'*  under  which  the  property  was  sold  and  bought  by 
the  defendant,  Lamberson;  that,  on  ''the  22nd  day  of  July, 
1915,  and  within  less  than  a  year  after  the  sale  aforesaid,  the 
said  Kachel  D.  Bashore  redeemed  the  real  estate  described  in 
the  said  trust  signed  by  the  said  Lamberson  and  in  this  com- 
plaint, by  paying  the  amount  bid  for  the  said  real  estate  by 
the  said  Lamberson  and  interest  thereon,  at  the  rate  of  one 
per  cent  per  month,  which  is  evidenced  by  a  certain  certifi- 
cate of  redemption  duly  made,  executed  and  signed  by  the 
sheriff  of  Tulare  county,  and  delivered  to  Rachel  D.  Bashore, 
then  the  cestm  que  trust,  and  the  beneficiary  thereof;  that 
the  said  certificate  of  redemption  described  the  aforesaid  real 
estate  [giving  the  description  and  the  fact  of  the  recordation 
of  said  certificate]  and  the  same  [the  land]  is  and  remains 
the  property  of  the  said  Rachel  D.  Bashore  and  those  who 
hold  under  her,  and  specially  this  plaintiff,  who,  by  virtue  of 
that  certain  quit  claim  deed  duly  executed  by  Rachel  D. 
Bashore  on  the  22nd  day  of  July,  1915,  and  admitted  to  re- 
cord in  the  office  of  the  county  recorder  of  Tulare  county,  on 
the  22nd  day  of  July,  1915,  .  .  .  and  by  virtue  thereof  this 
plaintiff  is  the  owner  thereof." 

It  is  next  alleged:  "The  plaintiff  therefore  pleads  as  a  bar 
to  any  further  acts  of  ownership  by  the  said  defendant  the 
provisions  of  the  statute  of  redemption,  section  703  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  and  al- 
leges that  under  and  by  virtue  of  said  section,  and  the  pro- 
visions thereof,  the  effect  of  the  said  sale  is  terminated,  and 
forever  barred.  That  the  provisions  of  the  trust  estate 
have  been  by  virtue  of  the  various  acts  of  the  said  defendant 
Chas.  Q.  Lamberson  violated  and  abandoned;  that  the  deed 
made  by  the  said  Oeo.  W.  Zartman  to  the  said  Chas.  G.  Lam- 
berson ought  to  be  set  aside,  held  for  naught,  and  without  a 
valuable,  or  any  consideration  therefor,  and  that  this  court 
ought  to  appoint  a  commissioner  to  make  and  execute  a  good 
and  proper  deed  to  the  said  real  estate  named  in  this  com- 
plaint." 

The  second  count  ** reincorporates"  the  allegations  of  the 
first  cause  of  action  as  to  the  facts  culminating  in  the  making 
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of  said  "declaration  of  trust  on  the  4tli  day  of  January, 
1907,"  and  proceeds:  **That  the  reason  and  consideration  of 
and  for  the  said  trust  was,  and  is,  in  the  fact,  that  the  said 
Chas.  G.  Lamberson  had  procured  a  deed  for  the  said  real 
estate,  as  the  attorney  for  this  plaintiff,  and  was  acting  for, 
and  in  lieu  of  the  said  plaintiff,  and  in  his  room  and  stead, 
and  after  obtaining  the  said  deed,  simultaneously  with  the 
receipt  thereof  from  the  said  Geo.  W.  Zartman,  he,  the  said 
Chas.  G.  Lamberson,  then  and  there  created  the  said  trust  by 
making  and  executing  the  same." 

The  value  of  the  property  is  stated  to  be  sixteen  thousand 
dollars  and  it  is  alleged  that  defendant,  knowing  its  value, 
''made  exorbitant  and  inequitable  charges  that  he  might  in* 
volve  the  same  in  controversy,"  and  that  said  charges  were 
made  to  embarrass  plaintiff  ''and  to  prevent  a  settlement  till 
the  statute  of  limitations  had  barred  the  action  on  his  trust." 
There  is  then  an  allegation  to  the  effect  that  defendant  never 
disputed  the  title  of  plaintiff  to  the  property  until  he,  the 
defendant,  brought  suit  and  that  said  Lamberson  "acknowl- 
edged the  rights  and  title  to  the  said  tract  by  making  out,  as 
attorney  for  this  plaintiff  a  homestead  on  said  property." 
There  is  an  allegation  that  defendant  has  collected  $288.50 
for  wheat  and  barley  grown  on  the  premises  which  should  be 
paid  to  plaintiff. 

There  is  also  an  allegation,  substantially  the  same  as  the 
one  above  quoted  herein,  as  to  the  redemption  of  the  prop- 
erty by  Rachel  D.  Bashore  from  the  sale  of  said  property 
under  execution  to  satisfy  the  judgment  of  the  defendant 
and  the  quitclaiming  of  the  land  by  said  Rachel  to  the  plain- 
tiff, John  Bashore. 

There  are  many  other  allegations  in  both  counts  to  which, 
under  our  view  of  the  case  as  presented,  it  is  not  necessary  to 
refer. 

As  we  understand  the  complaint,  we  gather  therefrom  that 
what  the  plaintiff  is  complaining  of  is  that  the  judgment  in 
the  former  action,  even  as  reduced  by  the  decision  of  the 
supreme  court,  is  for  a  much  larger  sum  of  money  than  is  or 
was  actually  due  from  the  plaintiff  and  his  wife  to  the  de- 
fendant, and  that  the  object  of  this  suit  is  to  have  the  trust 
relation  once  existing  between  the  parties  as  to  the  land  in 
question  established  and  continued,  and  thus  secure  a  read- 
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justment  of  their  financial  differences  and  a  reduction  of  the 
judgment. 

It  may  parenthetically  be  observed  that,  although  Lamber- 
son held  the  legal  title  to  the  property  at  the  time  he  ob- 
tained the  judgment  referred  to,  he  caused  execution  to  be 
issued  upon  said  judgment  against  the  property  in  question 
for  the  purpose  of  satisfying  said  judgment  This  course 
was  doubtless  adopted  for  the  purpose  of  selling  and  dispos- 
ing of  any  equity  either  the  plaintiff  or  his  wife  might  have  in 
the  land — particularly  the  wife,  to  whom,  it  is  alleged,  as  seen, 
the  plaintiff  by  deed  conveyed  the  property  on  January  2, 
1910. 

It  may  be  conceded  that  Lamberson  took  the  conveyance  of 
the  land  from  Zartman  for  the  purpose  of  securing  the  pay- 
ment to  him  of  all  moneys  due  from  the  plaintiff  and  his  wife 
to  him,  and  that  the  written  agreement  whereby  he  agreed 
to  convey  to  the  plaintiff  upon  the  payment  of  all  such 
moneys  created  as  to  the  said  real  estate  a  trust  relation  be- 
tween him  and  the  plaintiff  and  his  wife.  But,  according  to 
the  complaint  itself,  that  relation  ceased  to  exist  when 
Lamberson  caused  the  land  to  be  sold  under  an  execution 
issued  in  the  case  of  Lamberson  v.  Bashore,  167  Cal.  387, 
[139  Pac.  817],  to  satisfy  the  judgment  obtained  by  him 
therein,  as  modified  by  the  supreme  court.  When  that  sale 
took  place,  the  agreement  creating  the  trust  was  at  an  end 
and  so,  of  course,  was  the  trust  relation,  notwithstanding  that 
Lamberson  himself  bought  the  land  at  the  execution  sale. 
Moreover,  Rachel  D.  Bashore,  as  a  redemptioner,  redeemed 
thp  land  and  thereafter  conveyed  it  to  her  husband,  the  plain- 
tiff in  this  action.  When,  therefore,  this  action  was  insti- 
tuted the  title  to  and  possession  of  the  corpus  of  the  trust 
had  passed  out  of  the  defendant  and  finally  passed  to  the  so- 
called  cestui  que  trust  himself. 

The  judgment  in  the  case  between  Lamberson  and  the 
Bashorcs  is,  of  course,  conclusive  as  to  the  amount  due  the 
former  from  the  latter,  and  cannot  be  attacked  or  challengedy 
legally,  except  upon  some  fraud  or  other  sufficient  matter  col* 
lateral  or  extrinsic  to  the  questions  necessarily  involved,  ex- 
amined, and  adjudicated  in  the  proceeding  or  action  in  which 
said  judgment  was  rendered.  Certainly,  learned  connaol 
will  not  contend  that  the  testimony  upon  which  the  findinjjrs 
supporting    the    judgment    were    predicated    could    be    re- 
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examined  in  this  action  for  the  purpose  of  determining 
whether  the  judgment  was  thus  supported,  or  that  a  judg- 
ment in  a  collateral  action  could  be  vitiated  or  set  at  naught 
even  if  it  could  be  shown  that  it  was  the  culmination  of  in- 
8u£Scient  or  perjured  testimony. 

The  complaint  here  does  not  directly  allege  that  the  judg- 
ment was  procured  through  the  fraudulent  acts  or  conduct 
of  the  defendant.  The  objection  to  the  judgment  is  merely 
that  it  is  for  an  amount  in  excess  of  the  sum  actually  due,  a 
question  which  was  presumptively  litigated  and  finally  de- 
termined in  the  action  in  which  the  judgment  was  obtained. 

It  is  very  clear  that  the  complaint  states  no  cause  of  action 
for  the  relief  prayed  for  or  any  relief  and  that  the  demurrer 
was  properly  sustained. 

It  may  be  added  that  the  opinion  of  Mr.  Justice  Melvin  in 
the  case  of  Lamberson  v.  Bashore,  167  Cal.  387,  [139  Pac. 
817],  presents  a  full  statement  of  the  facts  as  found  by  the 
trial  court  leading  to  the  judgment  in  said  action,  to  satisfy 
which  the  real  estate  herein  involved  was  sold. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  7.,  concurred. 


[Civ.  No.  1558.    Third  AppeDate  District. — February  9,  1918.] 

SAUL  CALLETT,  Respondent,  v.  CENTRAL  CALI- 
PORNIA  TRACTION  COMPANY  (a  Corporation), 
Appellant. 

Negligence — Collision  Between  Yehiclb  and  Street-cab — Evidekoi 
— Happening  op  Accident. — In  an  action  for  damages  for  personal 
injuries  received  by  the  driver  of  a  vehicle  from  being  run  down 
bj  an  electric  train  going  in  the  same  direction,  the  occurrence  of 
the  accident  furnishes  some  evidence  of  negligence  on  the  part  of 
the  defendant. 

Id. — SuppiciENCT  of  Evidence.— In  such  an  action  the  defendant  was 
properly  chargeable  with  negligence,  where  the  evidence  showed  that 
with  an  unobstructed  view,  in  broad  daylight,  on  a  public  street  of  a 
eity,  the  train  was  approaching  plaintiff  who  was  in  a  position  of 
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danger,  without  any  warning  being  given  of  its  approach,  and  travel- 
ing at  an  onuaual  rate  of  speed. 
Id. — Right  to  Driyi  on  Track. — The  driver  of  a  vehicle  on  a  city  street 
on  which  there  is  a  car-track  has  the  right  to  drive  his  vehicle  within 
ten  or  twelve  inches  of  the  track,  or  upon  the  track  if  necessary  or 
convenient,  exercising  ordinary  care  and  prudence  to  avoid  colli- 
sions, and  is  not  necessarily  negligent  in  failing  to  look  backward 
to  see  if  any  train  is  approaching. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Swisler  &  Butler,  for  Appellant. 

Ralph  W.  Smith,  and  J.  M.  Inman,  for  Respondent. 

BURNETT,  J. — The  action  was  for  damages  occasioned  by 
the  negligence  of  the  defendant.  It  was  tried  before  the 
court  without  a  jury  and  the  plaintiff  was  awarded  the  sum 
of  eight  hundred  dollars.  From  the  judgment  the  appeal 
has  been  taken. 

The  nature  of  the  action  is  shown  by  the  following  allega- 
tions of  the  complaint : 

**That  the  defendant,  on  the  lOth  day  of  August,  1915,  was 
operating  an  electric  railroad  running  along  the  said  'X' 
Street  in  the  City  of  Sacramento.  That  on  said  day  at 
about  the  hour  of  3:30  o'clock  in  the  afternoon  thereof, 
while  plaintiff,  with  due  care  and  caution  was  proceeding  in 
a  westerly  direction  upon  said  *X'  Street  to  the  right  of  the 
car  tracks  of  the  defendant  Company  thereon,  seated  in  a 
wagon  driving  a  horse  thereto  attached ;  at  a  point  fifteen  feet 
more  or  less  to  the  east  of  the  east  curb  of  the  intersection  of 
27th  Street  with  *X'  street  in  said  City,  and  while  the  Plain- 
tiff was  lawfully  so  proceeding  on  said  street  on  said  day  and 
at  said  time  and  hour,  the  defendant  wilfully,  negligently, 
carelessly,  imprudently,  and  improperly  propelled  a  freight 
car  pushed  by  another  car  which  was  operated  by  means  of 
an  electric  motor,  in  a  westerly  direction  upon  the  northerly 
tracks  of  said  Defendant  Company  upon  said  highway,  at  an 
excessive  and  unreasonable  rate  of  speed,  and  without  any 
regard  for  the  Fafety  of  plaintifT  or  persons  using  said  street 
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and  highway,  and  failed  and  neglected  to  give  any  signal  or 
warning  of  the  approach  of  said  car  and  failed  and  neglected 
to  watch  or  look  ahead  to  avoid  injuring  plaintiff  and  others 
using  said  street  and  highway.  That  the  said  freight  car, 
while  being  so  propelled  along  said  track,  because  of  the  acts 
of  defendant  as  aforesaid,  collided  with  the  left  back  wheel  of 
the  wagon  in  which  plaintiff  was  riding  as  aforesaid,  throw- 
ing plaintiff  from  the  seat  thereof  with  great  force  and  vio- 
lence, resulting  in  his  sustaining  great  and  permanent  in- 
juries." 

The  plaintiff's  version  of  the  accident  will  appear  from  the 
following  quotation  from  his  testimony; 

**I  was  working  for  Strickland;  I  was  soliciting  for  him;  I 
folicited  and  delivered  suits  of  clothing.  And  on  this  partic- 
ular day  I  was  coming  in  from  driving  in  the  cleaning 
wagon,  clothes  wagon.  I  had  a  box  wagon,  put  clothes  on 
both  sides,  a  door  in  the  back,  and  a  canopy  over  the  front 
seat.  I  had  been  soliciting  orders  and  delivering  goods  in 
Oak  Park  and  I  came  back  from  Oak  Park  and  came  to  about 
Z;  came  down  28th  Street  towards  X;  my  horse  was  on  a 
trot,  or  a  slow  trot  all  the  way ;  when  I  came  to  the  crossing 
I  slowed  my  horse  down  to  a  walk  and  I  looked  every  direc- 
tion, I  conld  not  see  any  cars  coming  either  way  and  I  turned 
to  the  left.  I  started  down  toward  27th  Street.  I  looked 
every  way,  to  see  any  possible  chance  a  car  coming.  1  took 
the  right  hand  side  of  the  street,  I  made  a  large  turn  all 
around.  I  just  went  all  around  the  corner  .  .  .  until  I  came 
to  the  right  hand  side  of  X  Street;  then  I  started  down  to 
27th  Street.  I  was  driving  at  a  rate  of  about  4  or  5  miles 
an  hour  at  the  time,  the  wagon  was  about  ten  or  twelve 
inches,  probably,  away  from  the  track,  on  the  right  hand  side; 
the  wheels  of  the  wagon  were  not  in  the  track  at  all.  When 
I  got  down  about  two-thirds  of  the  street,  why,  something 
liit  the  wagon  with  such  force  it  thro  wed  me  out  in  front, 
and  when  I  landed,  I  just  landed  straight  over  the  foot 
boai'd,  and  how  I  managed  to  get  out  of  the  wagon,  I  do  not 
know,  sure  .  .  •  There  was  no  warning  at  all  or  whistle 
blown.  I  believe  I  followed  a  direct  line  from  28th  Street 
flown  to  the  point  where  the  accident  occurred.  Probably 
I  varied  an  inch  or  two  either  way,  I  cannot  recall, — I  know 
this  horse  was  a  very  gentle  horse;  there  was  no  necessity 
of  pulling  the  lines  either  way,  this  horse  going  straight. 
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I  did  not  pull  on  the  line  either  way;  just  held  the  line  firmly r 
and  let  the  horse  go  at  a  steady  gait. 

''It  is  a  smooth  macadamized  street.  The  reason  I  turned 
down  28th,  I  have  driven  down  there  several  times  before, 
I  found  that  road  was  all  cut  up  and  I  went  out  27th  Street, 
found  the  road  down  there  was  a  whole  lot  better  for  driving, 
so  that  was  my  reason  for  driving  off  of  28th  into  X  and 
going  down  to  27th  where  the  road  was  a  whole  lot  better." 

It  is  admitted  that  the  plaintiff  was  quite  seriously  in- 
jured, and  there  is  no  contention  that  the  amount  awarded 
him  is  disproportionate  to  the  extent  of  the  damage  he  suf- 
fered, nor  is  there  any  claim  of  any  defect  or  imperfection 
in  the  pleadings  in  the  case,  nor  is  any  ruling  of  the  trial 
court  during  the  trial  challenged  by  appellant.  There  are 
two  contentions,  however,  upon  which  appellant  insists  for  a 
reversal  of  the  judgment.  One  of  these  is  that  the  evidence 
does  not  show  that  the  defendant  is  chargeable  with  negli- 
gence, and  the  other  is  that  it  appears  conclusively  from  the 
record  that  plaintiff  himself  was  guilty  of  contributory  negli- 
gence and,  therefore,  under  the  well-established  rule  barred 
from  recovery. 

As  to  the  first  of  these  contentions  it  may  be  said  that  the 
accident  itself  is  some  evidence  of  negligence  on  the  part 
of  appellant. 

The  evidence  shows  that  the  plaintiff  was  driving  along  a 
public  street ;  that  the  conductor  of  the  train,  who  was  sitting 
on  top  of  the  freight-car,  had  a  straight  clear  track  ahead 
of  him,  with  nothing  to  obstruct  his  view  of  the  position  of 
plaintiff  or  to  prevent  him  from  perceiving  the  danger  of  a 
collision  and,  accepting  the  testimony  of  the  plaintiff,  as  we 
must,  it  appears  further  that  the  train  approached  without 
any  warning  and  ran  down  from  behind  the  vehicle  of  the 
plaintiff.  Under  such  circumstances,  it  must  be  apparent 
that  a  car  or  train  would  not  ordinarily  run  down  a  vehicle 
proceeding  in  the  same  direction  without  there  being  negli- 
gence in  its  operation,  and  the  mere  fact  that  such  an  acci- 
dent occurred  in  the  operation  of  said  street-car  or  train  fur- 
nishes at  least  some  evidence  of  negligence.  It  may  be 
further  said  that  it  follows  from  the  testimony  of  the  plain- 
tiff and  the  witness,  Mrs.  Mispley,  that  there  was  no  gong 
sounded  or  whistle  blown  immediately  preceding:  the  accident 
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so  as  to  give  warning  to  the  plaintiff  of  the  approach  of  the 
car. 
]  It  is  also  a  fair  inference  from  the  testimony  of  the  con- 
ductor of  the  train  and  of  one  Doane,  who  was  a  witness  for 
the  plaintiff,  that  no  warning  was  given  in  sufficient  time 
to  avoid  the  injury.  It  must  also  be  said  that  the  inference 
is  not  unreasonable  that  the  train  was  traveling  at  an  un- 
usual rate  of  speed.  It  is  true  that  the  conductor  testified 
to  the  contrary,  but  the  facts  and  circumstances  of  the  colli- 
sion justify  the  conclusion  that  the  train  was  traveling  much 
more  rapidly  than  he  stated  on  the  witness-stand. 

We  have  this  situation,  therefore,  which  the  trial  court 
had  a  right  to  accept  from  the  evidence  in  the  case:  With 
an  unobstructed  view,  in  broad  daylight,  on  a  public  street 
of  the  city,  the  train  was  approaching  the  plaintiff,  who  was 
in  a  position  of  danger,  no  warning  being  given  of  its  ap- 
proach and  traveling  at  an  unusual  rate  of  speed.  The  fore- 
going statement  is  sufficient  to  show  without  controversy  that 
the  defendant  is  properly  chargeable  with  negligence.  It 
will  not  be  gainsaid  that  it  was  the  duty  of  the  defendant 
to  travel  at  a  moderate  rate  of  speed  throughout  the  streets 
of  the  city.  It  is  equally  plain  that  it  was  also  the  duty  of 
the  conductor  to  be  on  a  constant  lookout  for  pedestrians 
and  vehicles  and  travelers  generally,  and  to  use  all  precau- 
tionary measures  to  avoid  injuring  anyone  who  might  be 
in  proximity  to  or  upon  the  track  and  therefore  in  a  position 
of  danger.  If  the  one  in  charge  of  the  train  omits  any  of 
these  precautionary  measures  which  we  have  suggested  and 
thereby  a  collision  is  caused  and  damage  suffered  by  another, 
the  defendant  is  properly  chargeable  with  actionable  negli- 
gence. This  must  be  true  upon  principle,  and  it  is  well  sup- 
ported by  the  authorities  of  this  and  other  states. 

Of  course,  we  are  not  concerned  with  the  fact  that  there  was 
testimony  exculpating  the  defendant  from  all  blame. 

As  to  the  question  of  contributory  negligence  of  plaintiff, 
accepting  the  statements  of  plaintiff  and  viewing  the  situa- 
tion as  it  is  presented  by  him  and  other  witnesses,  it  cannot 
be  successfully  controverted  that  the  finding  of  the  court  is 
supported  by  the  evidence.  It  is  weU  settled  and  hardly 
needs  the  citation  of  authorities  that  the  plaintiff  had  a  right 
to  use  the  street  just  as  he  was  using  it,  that  he  had  the  right 
to  drive  his  vehicle  within  ten  or  twelve  inches  of  the  railroad 
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track  as  he  declared  he  did,  or  to  drive  it  upon  the  track 
itself  if  he  found  it  necessary  or  convenient.  It  was,  of 
coarse,  his  duly  to  exercise  ordinary  care  and  prudence  in 
proceeding  along  the  street.  He  could  not  disregard  the 
right  of  others  to  use  the  street.  He  must  keep  a  careful 
lookout  to  avoid  a  collision  with  other  vehicles.  He  must  pay 
careful  heed  to  any  warning  that  might  be  given  him  of  the 
approach  of  any  car  or  train  from  behind.  Necessarily  he  ia 
not  required  to  be  constantly  looking  backward  to  see 
whether  any  train  may  be  approaching,  as  has  been  said  in 
some  of  the  decisions.  He  cannot  be  looking  both  forward 
and  backward  at  the  same  time.  His  primary  duty  is  to  keep 
looking  forward  so  as  to  avoid  collision  with  anyone  who 
might  approach  from  that  direction  and  also  that  he  may  suit- 
ably direct  his  course.  He  has  a  right  to  rely  upon  the  exer- 
cise of  care  on  the  part  of  those  conducting  any  train  that 
might  approach  from  behind.  He  has  a  right  to  believe  that 
he  will  be  given  proper  warning  of  the  approach  in  order 
that  he  may  place  himself  in  a  position  of  safety.  It  is  well 
settled  that  a  railroad  company  has  no  exclusive  right  to  the 
use  of  the  street,  itself.  It  has,  it  is  true,  a  superior  right  to 
the  use  of  the  tracks  for  obvious  reasons,  but  this  is  not  incon- 
sistent with  the  right  of  the  pedestrian  or  one  driving  a 
vehicle  to  use  said  street  also,  providing  he  does  so  in  a  care- 
ful way  and  is  willing  and  ready  to  respond  to  any  warning 
or  signal  of  danger  and  to  avoid  the  obstruction  of  the  course 
of  travel  along  the  tracks.  It  makes  no  difference  that  it 
does  not  appear  that  the  street  was  crowded,  or  that  there  are 
any  mud  holes  or  obstructions  between  the  curb  and  the  track 
to  prevent  plaintiff  from  driving  near  said  curb.  We  may 
repeat  he  had  a  right  to  drive  near  the  track  and  we  may  say, 
parenthetically,  that  the  reason  for  his  so  doing  is  given  by 
one  of  the  witnesses  for  appellant,  and,  indeed,  it  is  apparent 
to  anyone  who  is  familiar  with  the  use  of  graded  and  mac- 
s'lam  ized  streets.  The  portion  of  the  street  near  the  center 
i.s  nearly  level,  and  is  easier  for  travel  than  the  portion  near 
the  curb  which  is  more  inclined. 

The  horse  itself,  according  to  the  testimony  of  this  witness, 
would  naturally  seek  and  travel  along  that  portion  of  the 
street  near  the  car-track.  It  cannot  be  said  that  the  plain- 
tiff unreasonably  or  arbitrarily  selected  the  course  upon  which 
he  proceeded,  but  we  must  hold  that  his  action  under  the  cir- 
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cumstances  was  natural  and  reasonable  and  according  to  the 
conduct  of  the  average  prudent  man  under  the  same  circum- 
stances, and  there  can  be  no  doubt  that  it  is  a  reasonable  in- 
ference from  the  record  that  he  was  free  from  such  conduct 
in  this  case  as  would  prevent  his  recovery. 

We  are  entirely  satisfied  that  upon  these  two  vital  issues 
the  finding  of  the  court  is  amply  justified,  although  a  con- 
trary inference  might  possibly  have  been  drawn  as  to  each, 
and  it  seems  hardly  necessary  to  call  specific  attention  to  the 
decisions  of  the  courts  in  reference  to  these  questions. 

We,  however,  cite  three  cases  decided  by  our  own  supreme 
court  upon  which  the  decision  herein  may  be  safely  based,  as 
follows :  Shea  v.  Pofrero  etc.  R.  R.  Co,,  44  Cal.  414 ;  Swain  v. 
Fourteenth  St.  R.  R.  Co.,  93  Cal.  179,  [28  Pac.  829]; 
O'Connor  v.  United  Railroads,  168  Cal.  43,  [141  Pac.  809]. 

In  the  first  case  it  is  held : '' A  person  is  entitled  to  walk  on 
a  street  railroad  track  in  a  public  street,  using  reasonable 
care  and  prudence  to  avoid  injuries;  but  he  is  not  required 
to  abandon  the  track  in  order  to  avoid  possible  injuries  which 
may  result  from  the  carelessness  of  the  company,  and  if  he 
is  injured  by  the  carelessness  of  the  company  while  walking 
on  the  track,  the  fact  that  he  might  have  walked  by  the  side 
of  the  track  is  not  contributory  negligence  on  his  part." 

In  the  Swain  case  it  is  held:  **It  is  not  negligence  per  se 
for  the  driver  of  a  patrol  wagon  to  drive  along  and  upon  a 
street-car  track,  so  long  as  he  uses  ordinary  care  to  avoid  a 
collision  with  the  cars  on  the  track,  and  it  is  a  question  for 
the  jury  whether  he  has  used  such  ordinary  care."  Further- 
more **it  is  the  duty  of  a  driver  of  a  street-car  to  observe 
what  is  in  the  road  before  him,  so  as  to  avoid  inflicting  injury 
upon  others,  if  practicable ;  and  he  is  guilty  of  negligence  if 
he  omits,  without  apparent  excuse,  to  look  ahead  and  observe 
whether  or  not  the  track  is  dear." 

In  the  O'Connor  case  it  is  held:  *' Other  vehicles,"  besides 
the  street-car,  **have  a  right  to  travel  over  the  entire  street 
including  the  space  between  the  tracks,  even  when  other  por- 
tions of  the  street  may  not  be  crowded  or  in  bad  condition." 
And  that,  **The  rule  as  to  'looking'  applied  to  the  drivers  of 
vehicles  about  to  cross  the  track  of  a  steam  railroad  at  hisrh- 
way  crossings  does  not  apply  to  those  driving  along  street 
railroad  tracks  laid  upon  public  highways."  And  that, 
"The  fact  that  the  driver  of  such  vehicle,  after  looking  back 
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and  not  seeing  any  approaching  car,  failed  to  again  look  back 
during  an  interval  in  which  he  drove  a  distance  of  about  500 
feet,  did  not  constitute  negligence  per  se." 

The  foregoing  authorities  and  others  that  might  be  cited 
are  directly  in  point  here.  In  judging  of  the  conduct  of  the 
plaintiff,  the  court  manifestly  had  a  right  to  consider  all  of 
the  circumstances  in  the  case,  including  the  testimony  of  the 
plaintiff,  that  before  proceeding  upon  **X'*  Street  he  had 
carefully  looked  to  see  if  any  car  was  approaching.  To  say 
that  the  only  rational  conclusion  to  be  drawn  from  the  record 
is  that  plaintiff  was  guilty  of  misconduct  would  be  to  disre- 
gard the  unquestionable  right  of  the  citizen  to  use  in  a  care- 
ful manner  the  whole  of  the  public  streets  of  the  city. 

The  fact  that  the  appellant  operates  interurban  cars  over 
the  track  in  question  does  not,  in  our  opinion,  affect  the 
merits  of  the  case.  The  train  which  collided  with  the  vehicle 
driven  by  the  plaintiff  was  a  local  train,  and  was  proceeding 
over  a  track  which  in  no  respect  differs  from  the  ordinary 
street-car  track.  We  can  see  no  circumstance  in  the  case 
which  differentiates  it  from  the  ordinary  street-cars.  If 
there  be  any  difference,  it  would  rather  be  disadvantageous 
to  appellant,  since  manifestly  the  operation  of  the  train 
under  the  circumstances  was  attended  with  more  dancrer  to 
travelers  on  the  street  than  would  be  the  operation  of  the- 
ordinary  street-car.  The  plaintiff  had  the  same  right  to  use 
the  street  and  the  track  under  the  same  limitations,  and  the 
defendant  was  under  the  same  obligation  as  to  the  speed  of 
the  train  and  the  necessity  of  giving  due  warning  of  its 
approach. 

The  situation  is  quite  different,  as  must  be  manifest,  from 
the  operation  of  railroad  trains  run  by  steam  power  upon  the 
ordinary  tracks  for  such  trains. 

There  is  some  criticism  of  the  action  of  the  court  in  finding 
that  the  defendant  was  guilty  of  gross  nej?ligence.  This  con- 
clusion was  based  upon  the  theory  of  the  respondent  that  the 
case  called  for  the  application  of  **the  last  clear  chance'*  doc- 
trine. We  need  not,  however,  consider  the  question  whether 
the  evidence  supports  such  theory  because  the  finding  to  that 
effect  may  be  ignored.  The  other  findings  as  to  the  negli- 
gence of  the  defendant  and  the  exercise  of  ordinary  care  on 
the  part  of  the  plaintiff  are  amply  sufficient  to  support  the 
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judgment,  and  we  may  limit  our  consideration  to  the  suffi- 
ciency  of  the  evidence  to  support  these  findings. 

From  a  careful  reading  of  the  whole  record,  and  attention 
to  the  construction  of  the  elementary  principles  involved  and 
the  decisions  of  the  courts,  we  are  entirely  satisfied  that  it 
must  be  said  that  there  is  no  legal  ground  for  disturbing  the 
judgment  of  the  lower  court  and  it  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dv.  No.  2271.    First  Appellate  District.— Pebrtiary  11,  1918.] 

MRS.  ADA  THOMPSON,  Appellant,  v.  OTTO  NEWMAN, 

Bespondent 

Contract— EsTiicATi  of  Value  or  Timber— Choosino  or  '•Abbitra- 
tors"  —  Natubb  of  Agreement  —  Appraisement. — A  eoDtract  be- 
tween the  parties  to  a  pending  action  with  respect  to  their  ri^hta 
in  growing  and  down  timber  providing  for  the  choosing  of  ''arbi- 
trators" to  estimate  the  value  of  the  timber,  and  stipulating  that 
neither  party  should  oflFer  any  evidence,  but  that  the  arbitrators 
should  go  upon  the  ground  and  make  their  estimate  from  their  own 
examination,  is  not  a  contract  for  arbitration  under  sections  12S4 
and  1285  of  the  Code  of  Civil  Procedure,  but  merely  an  agrpcrr.cnt 
for  the  appointment  of  appraisers  to  determine  the  value  of  the 
timber,  and  therefore  the  rules  governing  arbitration  proceedings  are 
not  required  to  be  followed. 

Id.— Valuation  of  Timber— Result  of  Joint  Labor  of  Appbaisees — 
EviBENGK. — Evidence  to  the  effect  that  although  the  so-called  arbi- 
trators went  on  the  land  together  for  the  purpose  of  making  the 
appraisement  and,  while  so  doing,  separately  examined  and  valued 
particular  portions  of  the  timber  and  then  met  and  compared  notes 
and  finally  concurred  in  the  valuation  of  the  whole,  does  not  sustain 
the  contention  that  the  valuation  of  the  timber  was  not  the  result 
of  the  joint  labor  and  judgment  of  the  appraisers. 

Id. — Report  op  Arbitrators — Time. — Objection  to  an  appraisement  of 
timber,  made  under  a  contract,  that  the  appraisers  did  not  make  their 
report  within  the  time  provided  in  the  agreement,  is  without  merit, 
where  time  was  not  made  of  the  essence  of  the  agreemcut,  and  the 
delay  was  caused  by  the  refusal  to  act  of  the  arbitrator  selected  by 
oue  of  the  parties. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  f 

Preston  ft  Preston,  for  Appellant.  ; 

Robert  Duncan,  for  Respondent. 

LENNON,  P.  J.— On  the  sixth  day  of  October,  1914,  plain 
tiif  and  defendant  entered  into  a  written  agreement  by  the 
terms  of  which  they  agreed  to  settle  a  controversy  existing 
between  them  **with  respect  to  their  rights  in  the  growing 
and  down  timber"  standing  and  lying  upon  certain  desig- 
nated land. 

The  terms  of  the  agreement  were  in  substance  these: 
Within  thirty  days  after  the  report  of  "arbitrators"  who 
were  to  be  chosen  by  the  parties  according  to  the  method  pro- 
vided by  the  contract,  the  plaintiflP  promised  to  pay  to  the 
defendant  the  sum  estimated  by  the  said  ** arbitrators"  as 
the  value  '*of  all  the  down  and  standing  redwood  and  pine 
timber  .  .  .  suitable  for  merchantable  lumber  and  suitable 
for  the  making  of  ties."  The  defendant  agreed  that  upon 
such  payment  he  would  make,  execute,  and  deliver  to 
the  plaintiff,  her  heirs  and  assigns,  a  deed  of  all  of  the  said 
timber.  The  contract  in  controversy,  among  other  things, 
provided  that  "each  of  said  parties  .  .  .  shall  appoint  and 
name  one  person  as  an  arbitrator  and  the  two  arbitrators  so 
appointed  by  the  parties  .  .  .  shall  agree  upon  and  appoint  a 
third  person  to  act  as  arbitrator  in  said  matters  and  .  .  . 
each  and  all  of  said  arbitrators  shall  be  men  experienced  in 
buying,  selling  or  estimating  of  redwood  or  pine  timber  in 
the  county  of  Mendocino,  state  of  California.  ..." 

The  two  parties  first  named  in  the  contract  as  "arbitrators" 
failed  to  agree  upon  a  third  person,  and  one  of  them  subse- 
quently refused  to  act.  In  his  place  and  stead,  the  judge  of 
the  superior  court  of  Mendocino  County,  pursuant  to  a  pro- 
vision in  the  contract  covering  such  a  contingency,  desig- 
nated another  person  to  act,  and  he  with  the  person  appointed 
in  the  first  instance,  and  who  had  consented  to  act,  met  on 
the  nineteenth  day  of  April,  1915,  surveyed  the  timber  and 
appraised  its  value  at  the  sum  of  $190.     Thereafter  on  April 
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26,  1915,  plaintiff  tendered  to  defendant  the  sum  of  $190  and 
demanded  a  eonveyance  of  the  timber.  Defendant  declined 
the  tender  and  refused  to  execute  the  conveyance. 

Thereupon  the  plaintiff  brought  this  action  for  specific 
performance,  wherein  the  court  below,  in  effect,  found  that 
although  designated  in  the  contract  as  arbitrators,  the  parties 
who  made  the  valuation  were  intended  to  be  and  were  in  fact 
but  mere  appraisers  and  that  they  had  made  a  fair,  just,  and 
reasonable  estimate  of  the  quantity  and  value  of  the  timber 
which  was  the  subject  matter  of  the  contract  here.  From  the 
judgment  entered  in  favor  of  the  plaintiff,  decreeing  specific 
performance,  the  defendant  has  appealed. 

It  is  not  claimed  that  the  estimate  of  the  appraisers  was 
the  result  of  collusion  or  fraud,  but  merely  that  their  esti- 
mate was  not  in  accord  with  the  evidence  adduced  at 
the  trial. 

While  the  record  does  show  some  evidence  to  the  effect  that 
the  timber  was  worth  more  than  the  value  placed  upon  it  by 
the  "arbitrators,"  nevertheless,  the  record  shows  other  evi- 
dence which  fixes  the  value  of  the  timber  at  about  the  sum  of 
$190.  In  short,  there  is  a  substantial  conflict  in  the  evidence 
adduced  upon  this  phase  of  the  case,  and,  moreover,  the  con- 
tract in  terms  provided  that  the  ** arbitrators'  "  estimate, 
when  made,  was  to  be  final  and  conclusive  upon  the  parties  to 
thfe  contract. 

The  contention  that  the  ''arbitrators'*  did  not  proceed 
legally  to  make  the  appraisement  is  grounded  upon  the  fact 
that  before  proceeding  to  their  duties,  they  were  not  sworn  to 
faithfully  perform  the  same,  and  did  not  notify  the  parties 
to  the  contract  of  the  time  when  the  timber  would  be  exam- 
ined and  valued.  This  contention  involves  the  proposition 
that  the  contract  in  controversy  was  an  agreement  to  submit 
to  arbitration  and  not  intended  for  the  purpose  of  merely 
making  an  appraisement.  Consequently  it  is  argued  that  the 
result  of  the  appraisement  was  of  no  avail  in  the  absence  of  a 
showing  that  they  had  complied  with  the  provisions  of  sec- 
tions 1284  and  1285  of  the  Code  of  Civil  Procedure  which 
provide  that  "arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing  ...  to  hear  the  allegations  and  evidence 
of  the  parties"  and,  "before  acting,  they  must  be  sworn  bo- 
fore  an  officer  authorized  to  administer  oaths,  faithfully  and 
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fairly  to  hear  and  examine  the  allegations  and  evidence  of  thel 
parties  in  relation  to  the  matters  in  controversy.  ..."  ! 

That  the  contract  in  controversy  was  not  "a  submission  to' 
arbitration/'  in  the  sense  contemplated  by  the  provisions  of 
the  code  sections  last  cited,  is  shown,  we  think,  by  the  terms 
of  the  contract  itself  which  expressly  provide  that  "Neither 
of  the  parties  .  .  .  shall  offer  any  evidence  before  said  arbi- 
trators but  that  said  arbitrators  shall  go  upon  the  ground  and 
make  their  estimate  from  their  own  examination.  .  .  .'* 

True,  the  contract  in  terms  specifically  uses  the  word 
"ai'bitrators,"  but  that  fact  does  not  conclusively  control  the 
construction  of  the  agreement.  (Foster  v.  Carr,  135  Cal.  86, 
[67  Pac,  43].)  The  term  ** arbitrators"  evidently  was  in- 
correctly employed  to  designate  the  character  and  capacity  of 
the  men  who  had  been,  or  might  be,  agreed  upon  to  carry  out 
the  terms  of  a  contract  which,  when  read  in  its  entirety,  pur- 
ported to  provide  for  nothing  more  nor  less  than  a  mere 
appraisement. 

There  is  a  clear  distinction  between  an  arbitration  and  an 
appraisement.  **An  arbitration  presupposes  a  controversy 
or  a  difference  to  be  tried  and  decided,  and  the  arbitrators 
proceed  in  a  judicial  way,  sometimes  as  an  adjunct  to  a  court 
of  justice.  Their  investigation  is  in  the  nature  of  a  judicial 
inquiry,  and  rules  of  procedure  must  be  strictly  observed  or 
their  award  will  be  void.  On  the  other  hand,  an  appraisal 
or  valuation  is  generally  a  mere  auxiliary  feature  of  a  con- 
tract of  sale,  the  purpose  of  which  is  not  to  adjudicate  a  con- 
troversy, but  to  avoid  one.  Thus,  if  A  and  B  contract,  the 
former  to  sell,  and  the  latter  to  buy,  certain  property  at  the 
value  thereof  as  fixed  by  X,  Y  and  Z,  the  latter  are  ap- 
praisers, not  arbitrators,  and  are  not  governed  in  their  pro- 
ceedings by  the  rules  relating  to  arbitration."  {Omaha 
Water  Co.  v.  City  of  Omaha,  162  Fed.  233,  [89  C.  C.  A.  205, 
15  Ann.  Cas.  498].)  In  the  case  of  California  Anniml  Conf. 
of  M.  E,  Church  v.  Seitz,  74  Cal.  287,  [15  Pac.  839],  the  court  ' 
said:  ** There  is  scarcely  a  day  in  which  in  commercial  trans- 
actions the  valuation  of  property,  or  estimate  of  damages,  i& 
not  intrusted  to  third  parties,  and  no  one  has  as  yet  dreamed 
of  looking  upon  them  as  arbitrations,  and  subjected  to  all  the 
formalities  imposed  on  them  by  the  Revised  Statutes,  with 
the  paraphernalia  of  oaths,  witnesses  and  notices  of  trials 
It  is  most  frequently  confided  to  the  personal  skill,  kno^fl- 
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edge,  or  experience,  or  even  acquired  information  of  the 
appraisers." 

While  the  preamble  of  the  contract  in  controversy  discloses 
that  there  were  two  snits  pending  between  the  parties  in  the 
superior  court  of  the  county  of  Mendocino,  involving  their 
rights  to  the  land  in  question  and  the  timber  thereon,  and 
that  they  were  desirous  of  settling  between  themselves  such 
litigation  and  all  claims  involved  therein,  nevertheless  we 
think  that  that  very  preamble,  considered  in  conjunction 
with  the  specific  terms  of  the  contract,  shows  that  its  primary 
purpose  was  to  avoid  existing  litigation  rather  than  to  ad- 
judicate it,  and  that  in  pursuance  of  that  purpose  the  parties 
had  merged  all  of  their  differences  into  an  executory  contract 
of  purchase  and  sale  of  the  disputed  timber,  which  sale  was 
to  be  consummated  when  the  value  of  the  timber  was  ascer- 
tained in  the  manner  contemplated  by  and  provided  for  in 
the  contract.  In  short,  the  only  matter  remaining  at  the 
time  of  the  execution  of  the  contract  to  be  determined  be- 
tween the  parties  was  the  value  of  the  timber  in  question,  and 
this  fact,  considered  in  connection  with  the  proviso  in  the 
contract  that  neither  of  the  parties  thereto  should  offer  any 
evidence  to  the  ** arbitrators,"  who  were  required  to  go  upon 
the  land  and  make  their  own  estimate  of  the  quantity  and 
value  of  the  timber,  compels  the  conclusion  that  the  contract 
in  controversy  called  for  a  mere  appraisement  rather  than 
a  submission  to  arbitration  in  the  strict  sense  of  the  term. 

The  evidence  to  the  effect  that  although  the  so-called  arbi- 
trators went  on  the  land  together  for  the  purpose  of  making 
the  appraisement  and,  while  so  doing,  separately  examined 
and  valued  particular  portions  of  the  timber  and  then  met 
and  compared  notes  and  finally  concurred  in  the  valuation  of 
the  whole,  obviously  does  not  sustain  the  contention  that  the 
valuation  of  the  timber  was  not  the  result  of  the  joint  labor 
and  judgment  of  the  appraisers. 

There  is  no  merit  in  the  contention  that  the  appraisers  did 
not  make  their  report  within  the  time  provided  in  the  agree- 
ment and  that,  therefore,  they  were  without  power  to  report 
at  all.  Time  was  not  made  the  essence  of  the  agreement  and 
any  delay  therein  could  be  compensated  by  the  payment  of 
interest  on  the  amount  fixed  by  the  appraisers.  (Civ.  Code, 
sec.  1492.)     Moreover,  the  delay  appears  to  have  been  caused 
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by  the  refusal  to  act  of  the  "arbitrator"  selected  by  the  de- 
fendant and  was,  as  well,  without  prejudice  to  the  defendant. 
Judgment  affirmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 


[CiT.  No.  2034.    Second  Appellate  District. — February  11,  1918.] 

W.  S.  RATTRAT,  Appellant,  v.  WICKERSHBIM  IMPLE- 
MENT COMPANY  (a  Corporation),  Respondent 

AFPBAii — Ttpbwbittbn  Transceipt — Scope  or  Review. — ^Where  the  only 
record  on  appeal  from  a  judgment  consists  of  a  typewritten  tran- 
aeript,  the  court  need  not  go  further  than  to  those  portions  of  the 
record  which  have  been  printed  in  the  briefs,  since  it  is  presumed 
that  by  their  briefs  counsel  have  submitted  all  portions  of  the  record 
which  they  desire  to  call  to  the  attention  of  the  court. 

GoBPOKATiON  Law — Sale  of  Stock — Authority  oi*  President. — The 
president  and  manager  of  a  corporation  is  not  authorized  by  virtue 
of  his  office  to  sell  shares  of  stock,  or  to  determine  the  price  for 
which  they  should  be  sold,  or  to  employ  an  agent  to  find  purchasers. 

Id. — Sale  of  Stock  at  Less  Than  Par — Authority  to  Accept  Opper. 
The  fact  that  after  the  president  of  the  corporation  had  employed 
ft  broker  to  sell  stock,  and  before  the  broker  had  found  a  purchaser 
the  board  of  directors  of  the  corporation  authorized  the  president 
to  sell  the  stock  at  par,  does  not  tend  to  establish  the  president's 
authority  to  accept  an  offer  to  buy  the  stock  at  less  than  par. 

Id. — ^Recovery  of  Broker's  Commissions — Pleading  and  Evidencs. — 
In  an  action  by  a  broker  against  a  corporation  to  recover  commis- 
sions for  selling  corporate  stock,  in  accordance  with  an  oral  agree- 
ment made  with  the  president  of  the  corporation,  it  is  necessary  for 
the  plaintiff  to  show  that  the  defendant  had  given  authority  to  sell 
the  stock  at  a  price  corresponding  to  the  offer  made  by  the  pur- 
ehaser,  and  where  the  purchaser's  offer  was  to  purchase  at  less  than 
par,  and  the  proof  failed  to  show  that  defendant  ever  offered  to  sell 
for  less  than  par,  the  defect  in  plaintiff's  case  was  not  cured  by 
the  statement  in  the  answer  that  defendant  entered  into  negotiations 
for  the  sale  of  stock  to  the  purchaser,  but  that  he  failed  and  refused 
to  purchase. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  O.  Finlayson,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

James  E.  Mahon,  and  Alfred  H.  McAdoo,  for  Appellant 

Head  &  Marks,  for  Respondent. 

CONREY,  P.  J.— At  the  trial  of  this  action  the  court 
granted  the  defendant's  motion  for  a  nonsuit.  Plaintiff's 
appeal  is  from  the  judgment 

By  his  action  the  plaintiff  seeks  to  r'^cover  commissions  in 
accordance  with  an  alleged  oral  agreement.  William  J. 
Wickersheim  was  the  president  and  general  manager  of  de- 
fendant company.  A  condensed  statement  of  the  plaintiff's 
testimony  is  as  follows:  **In  August,  1914,  Mr.  Wickersheim 
came  to  my  office  and  asked  me  if  I  could  get  him  a  man  who 
would  invest  some  money  in  his  company.  He  said  if  I 
would  put  him  in  touch  with  a  party  who  was  able  and  will- 
ing to  invest  some  money,  he  agreed  he  would  give  me  five 
per  cent.  He  preferred  to  get  a  man  who  would  put  in 
$10,000."  Thereafter  Mr.  Wickersheim  sent  to  the  plaintiff 
a  letter,  which  the  plaintiff  received  on  March  26,  1915,  as 
follows:  "This  is  to  confirm  our  verbal  agreement  in  which 
we  agreed  to  pay  you  five  per  cent  on  $10,000  or  more,  if  you 
are  successful  in  securing  an  investment  with  this  amount  for 
our  business."  This  letter  was  signed  "Wickersheim  Imple- 
ment Company,  by  Wm.  J.  Wickersheim."  The  plaintiff  in^ 
troduced  to  Wickersheim  one  F.  S.  Moore,  who,  on  March  23, 
1915,  submitted  to  Wickersheim  a  written  offer  to  purchase 
150  shares  of  capital  stock  of  defendant  company  for  the  con- 
sideration of  ten  thousand  dollars.  In  response  to  that  offer 
Wickersheim  signed  an  acceptance  in  which  it  was  stated 
that  "in  consideration  of  the  agreement  by  P.  S.  Moore, 
made  this  23rd  day  of  March,  I  hereby  agree  to  deliver  him, 
upon  fulfilment  of  the  agreement,  150  shares  of  the  capital 
stock  of  the  Wickersheim  Implement  Company  (and  until 
such  stock  is  issued  and  delivered  I  will  deposit  the  same 
number  of  shares  of  my  stock  in  the  company  in  lieu  of  said 
stock)."  This  acceptance  was  signed  "Wm.  J.  Wickersheim, 
Pres.  Wickersheim  Implement  Company."  William  J. 
Wickersheim,  called  as  a  witness  for  the  plaintiff,  testified 
that  at  the  time  above  mewtinned  he  owned  344  or  34^  shares 
of  the  440  shares  of  stock  of  the  corporation  at  that  time 
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issued.  On  March  29,  1915,  a  letter  was  sent  to  the  plaintiff, 
signed  by  the  company  by  Wickersheim,  as  follows:  *'I  here- 
with cancel  our  verbal  agreement  in  which  we  agreed  to  pay 
you  five  per  cent  on  the  sale  of  $10,000  worth  or  more  of  our 
stock,  with  or  without  services,  and  which  was  confirmed  in 
our  letter  of  March  25,  1915."  S.  J.  Laporte  was  the  secre- 
tary of  defendant  company.  In  connection  with  the  testi- 
mony of  Laporte,  called  as  a  witness  for  the  plaintiff,  the 
plaintiff  introduced  in  evidence  a  record,  which  we  will 
assume  was  part  of  the  minutes  of  the  board  of  directors,  al- 
though that  fact  does  not  distinctly  and  positively  appear. 
Those  minutes  show  that  on  February  15,  1915,  a  motion  was 
adopted  to  the  effect  that  the  president,  Wickersheim,  was 
authorized  to  sell  the  treasuiy  stock  of  the  corporation  at  the 
par  value  of  one  hundred  dollars  per  share.  Laporte  testi- 
fied that  none  of  the  directors,  except  Wickersheim  and  him- 
self, knew  of  the  Moore  transaction. 

The  motion  for  nonsuit  was  based  upon  the  grounds,  first, 
that  the  plaintiff  failed  to  show  any  authority  on  behalf  of 
the  corporation  to  authorize  the  employment  of  an  agent,  or 
the  sale  of  stock,  or  the  authorization  by  the  corporation  of 
the  contract  upon  which  the  plaintiff  bases  his  action;  sec- 
ond, that  the  plaintiff  failed  to  show  that  Moore  was  at  any 
time  able  to  make  any  investment  in  the  corporation  or  to 
perform  his  alleged  contract. 

The  complaint  counted  upon  an  oral  contract  made  be- 
tween the  plaintiff  and  the  defendant  by  the  terms  of  which 
it  was  covenanted  and  agreed  that  in  the  event  that  plaintiff 
would  procure  an  investor  or  investors  with  ten  thousand  dol- 
lars or  more  to  invest  in  the  business  of  the  defendant,  the 
defendant  would  pay  to  the  plaintiff  for  said  services  five  per 
cent  on  the  amount  so  procured.  It  was  alleged  that  pur- 
suant to  that  contract  plaintiff  procured  Moore  as  such  in- 
vestor, who  was  ready,  willing,  and  able  to  invest  the  sum  of 
ten  thousand  dollars  in  said  business  of  the  defendant, 
**  which  said  investment  was,  on  or  about  the  23rd  day  of 
March,  1915,  accepted  by  the  defendant  lierein."  There 
were  other  counts  in  the  complaint,  which  we  omit  to  de- 
scribe, since  they  cannot  affect  the  merits  of  this  appeal. 

The  answer  of  defendant  denied  that  plaintiff  and  defend- 
ant entered  into  the  contract  stated  in  the  complaint,  and 
denied  'Hhat  defendant  agreed  to  pay  any  sum  as  commis- 
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sion  or  bonus  or  any  payment  for  the  services  of  the  plain- 
tiff in  securing  an  investor  or  investors  to  invest  in  the  busi- 
ness of  defendant,  except  that  defendant  agreed  with  plain- 
tiff to  pay  plaintiff  a  commission  of  five  per  cent  upon  the 
stock  of  defendant  sold  by  plaintiff,  providing  that  plaintiff 
sold  treasury  stock  of  the  defendant  corporation  in  a  total 
amount  of  $10,000  or  more."  The  answer  denied  that  the 
plaintiff  procured  Moore  to  invest  ten  thousand  dollars  or 
any  other  sum  in  the  business  of  defendant,  and  denied  that 
Moore  or  any  person  was  willing,  ready,  or  able  to  invest  in 
the  said  business  of  defendant  the  sum  of  ten  thousand  dol- 
lars or  any  other  sum.  The  answer  alleged  that  said  Moore 
and  defendant  entered  into  negotiations  for  the  sale  of  cer- 
tain stock  of  defendant  to  said  Moore,  but  that  Moore  failed 
and  refused  to  purchase  any  stock  of  defendant  corporation 
or  invest  any  money  with  it.  The  answer  further  alleged 
that,  after  the  first  day  of  September,  1914,  and  before  the 
commencement  of  this  action,  it  was  agreed  between  plaintiff 
and  defendant  that  if  the  plaintiff  sold  treasury  stock  of  the 
defendant  corporation  in  a  total  amount  of  ten  thousand  dol- 
lars or  more,  defendant  would  pay  plaintiff  a  commission  of 
five  per  cent  on  all  stock  so  sold  by  the  plaintiff,  providing 
said  sales  aggregated  an  amount  of  ten  thousand  dollars  or 
more. 

The  only  record  on  appeal  consists  of  a  typewritten  tran- 
script. The  foregoing  statement  of  facts  and  of  the  issues 
presented  in  the  case  is  a  substantially  complete  statement  of 
all  of  those  portions  of  the  record  which  have  been  printed 
in  the  briefs.  We  need  not  go  further,  since  it  is  presumed 
that  by  their  briefs  counsel  have  submitted  to  us  all  portions 
of  the  record  which  they  desire  to  call  to  our  attention. 
(Code  Civ.  Proc,  sec.  953c.) 

In  order  to  determine  whether  the  ease  presented  was  suffi- 
cient to  defeat  a  motion  for  nonsuit  upon  the  grounds  stated, 
we  must  allow  to  the  plaintiff  the  benefit  of  all  facts  admitted 
by  the  answer,  together  with  all  other  facts  which  the  evi- 
dence tended  to  prove.  The  fact  that  Wickersheim  was 
president  and  general  manager  of  the  corporation  did  not 
authorize  Wickersheim  to  sell  shares  of  stock  or  to  determine 
the  price  for  which  they  would  be  sold,  or  to  employ  an  agent 
to  find  purchasers  for  stock.  Such  transactions  are  not 
within  the  scope  of  the  business  which  either  a  president  or 
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m  general  manager  is  by  virtue  of  hia  office  qualified  to  trans- 
act for  the  corporation.  (Northwestern  Packing  Co.  v. 
Whitfiey,  5  Cal.  App.  105,  [89  Pac.  981].)  The  fact  that 
afterward,  and  before  the  plaintiff  had  found  Mr.  Moore,  the 
board  of  directors  authorized  the  president  to  sell  the  treas- 
ury stock  at  par,  does  not  tend  to  establish  the  president's 
authority  to  accept  the  offer  made  by  Moore,  for  thafc  was  a 
proposition  to  buy  stock  at  less  than  par.  In  order  to  make 
even  a  plausible  argument,  appellant  finds  it  necessary  to  re- 
sort to  facts  admitted  in  defendant's  answer.  These  admitted 
facts  were,  that  defendant  agreed  to  pay  plaintiff  a  commis- 
sion of  five  per  cent  upon  the  stock  of  defendant  sold  by 
plaintiff,  if  plaintiff  sold  treasury  stock  of  defendant  corpo- 
ration in  the  total  amount  of  ten  thousand  dollars  or  more. 
Since  the  evidence  shows  that  in  all  of  the  negotiations 
Wickersheim  was  the  only  person  who  acted  for  defendant, 
the  answer  may  fairly  be  understood  as  admitting  that  he 
was  authorized  to  make  the  agreement  with  plaintiff  as  it  was 
admitted  that  it  was  made. 

But  it  should  also  be  understood  from  the  pleading  and 
proof  thus  made  that  the  plaintiff  would  not  be  deemed  to 
have  ''sold"  stock  until  he  produced  a  purchaser  who  was 
able,  ready,  and  willing  to  buy  the  stock  on  terms  of  sale 
authorized  by  the  corporation.  To  establish  complete  per- 
formance on  the  part  of  plaintiff,  it  was  necessary  to  show 
that  the  corporation  had  given  authority  to  sell  the  stock  at  a 
price  corresponding  to  the  offer  made  by  Moore.  That  offer 
was  to  pay  for  the  stock  only  two-thirds  of  its  par  value. 
There  is  no  admission  in  the  answer,  nor  is  there  any  evi- 
dence, that  the  corporation  ever  offered  to  sell  stock  at  less 
than  par,  or  that  it  authorized  Wickersheim  to  arrange  for  a 
sale  at  less  than  par.  This  defect  in  the  plaintiff's  case  is 
not  cured  by  the  statement,  which  was  made  in  the  answer, 
that  Moore  and  the  defendant  entered  into  negotiations  for 
the  sale  of  certain  stock  of  defendant  to  Moore,  but  that  he; 
had  failed  and  refused  to  invest  any  money  in  the  corpora-/ 
tion  or  purchase  any  of  its  stock.  Neither  these  facts  ad- 
mitted by  the  answer,  nor  the  knowledge  by  Wickersheiiii  i 
and  by  the  secretary  of  the  corporation,  that  the  plaintiff 
was  endeavoring  to  secure  investors  in  the  corporation,  are 
sufficient  to  estop  the  corporation  from  relying  upon  its  de- 
fense that  it  was  not  shown  to  have  authorized  the  plaintiff 
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to  secure  a  purchaser  of  stock  at  the  price  which  Moore  pro- 
posed to  pay.  It  is  directly  established  by  the  evidence  that 
a  majority  of  the  board  of  directors  did  not  know  of  the 
Moore  transaction.  It  does  not  appear  that  the  board  of 
directoi-s,  or  that  any  of  its  directors  other  than  Wiekersheim 
and  Laporte,  knew  that  any  eifort  was  being  made  to  sell 
stock  at  a  price  less  than  its  par  value.  We  agree  with  the 
rule,  to  which  counsel  direct  our  attention,  that  **  where  the 
special  character  of  the  agency  is  not  known  and  the  princi- 
pal has  clothed  the  agent  with  apparent  powers,  strangers  in 
dealing  with  the  agent  may  assume  that  such  apparent 
powers  are  possessed.  The  principal  cannot  by  private  com- 
munications with  his  agent  limit  the  authority  which  he 
allows  his  agent  to  assume."  (Eddy  v.  American  Amuse- 
m^nt  Co,,  21  Cal.  App.  487,  [132  Pac.  83].)  This  doctrine 
of  ostensible  agency  is  fully  recognized,  but  we  think  that  it 
is  not  illustrated  by  the  facts  of  the  case  before  us. 
The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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M.  C.  BEEM  et  al.,  as  Trustees,  etc.,  Respondents,  v.  Q.  A. 
REICHMAN  et  al.,  Appellants. 

Easement — Wat  oi*  Necessity. — A  way  of  neeeasity  is  derived  from 
the  law  and  depends  solely  on  the  situation  and  boundaries  of  the 
land  to  which  it  is  claimed  to  be  appurtenant  as  they  existed  at  the 
time  of  the  conveyance,  resting  in  necessity  and  not  in  convenience. 

Id. — Action  to  Establish  Wat  ot  Neoessitt — Pleading  and  Evi- 
dence.— In  an  action  for  a  right  of  way  as  an  easement  arising 
impliedly  out  of  a  grant  of  land  because  of  a  necessity,  which  neces- 
sity arises  from  the  fact  that  the  grantees  have  no  other  way  to 
and  from  the  land  than  that  referred  to  in  the  amended  complaint, 
without  trespassing  upon  lands  of  strangers,  it  must  be  alleged  and 
proved  that  the  road  claimed  to  be  appurtenant  to  the  land  was  i9 
use  as  such  by  defendant  when  he  conveyed  the  same  to  plaintiffs, 
and  was  and  is  the  only  means  by  which  plaintiffs  can  pass  to  and 
from  the  granted  land,  and  is  necessary  to  the  beneficial  use  thereof. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County,  and  from  an  order  denying  a  new  trial. 
James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Taylor  &  Tebbe,  for  Appellants. 

H.  V.  Ley,  and  Wm.  V.  Cowan,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  action  to  have  a  right  of  way 
declared  from  plaintifiEs'  land  over  defendant  Beichman's 
land  to  a  highway. 

It  is  alleged  in  plaintiffs'  verified  amended  complaint  that 
on  June  16,  1909,  defendant  Reichman  was  the  owner  of  a 
certain  tract  of  land  described  as  follows:  '* Commencing  at 
the  northwest  comer  of  said  SW14  of  SE^^  of  Section  35,  in 
Township  44  North,  of  Range  9  West,  M.  D.  M.,  and  run- 
ning thence  south  for  the  distance  of  600  feet  to  a  rock  set 
in  earth;  thence  running  east  for  the  distance  of  100  feet  to  a 
rock  set  in  earth ;  thence  running  a  little  east  of  north  for  the 
distance  of  600  feet  more  or  less,  to  the  north  boundary  line  of 
said  forty  acres;  and  thence  west  along  said  line  for  the  dis 
tance  of  250  feet  to  the  place  of  beginning,"  together  with 
the  tenements,  appurtenances,  etc. ;  that  on  the  sixteenth  day 
of  June,  1909,  defendant  Reichman  conveyed  said  tract  of 
land  ix)  plaintiffs  by  the  above  description,  and  that  plain- 
tiffs are  now  and  for  a  long  time  have  been  in  posses- 
sion thereof;  that  defendant  Reichman  was  on  said  day  ''also 
owner  of  the  land  lying  on  the  east  and  south  sides  of  said 
tract  and  between  said  tract  and  the  county  road  lead- 
ing from  Port  Jones  to  Treka ;  that  said  tract  is  bounded  on 
the  north  and  west  sides  by  lands  of  the  Southern  Pacific 
Company*'  (amended  to  read  Central  Pacific  Railroad  Com- 
pany). It  is  then  alleged  in  paragraph  6  as  follows:  "That 
the  sole  and  only  way  from  said  tract  to  a  public  hiorhway 
is  over  and  across  the  land  of  said  defendant  G.  A.  Reichman 
from  the  east  boundary  of  said  tract  in  a  southeasterly  direc- 
tion to  the  division  fence  between  the  land  of  said  defendant 
Q.  A.  Reichman  and  land  owned  by  James  A.  Davidson  and 
others,  thence  in  an  easterly  direction  and  parallel  with  said 
division  fence  to  the  aforementioned  county  road;  that  said 
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described  way  is  the  most  reasonable  and  practical  route  that 
can  be  selected  over  and  across  the  lands  of  said  defendant; 
that  there  is,  and  for  a  long  time  has  been,  a  road  used  by 
said  defendant  along  the  line  of  said  route;  that  plaintiffs 
are  the  owners  of  and  entitled  to  said  right  of  way  over  the 
land  of  said  defendant  Reichman  to  the  county  road  afore- 
said, to  pass  and  repass  on  foot  and  with  teams  and  that  said 
easement  is  appurtenant  to  the  land  heretofore  described  as 
having  been  conveyed  to  plaintiffs." 

It  is  alleged  that  plaintiffs  have  requested  defendants  to 
"acquiesce  in  the  definite  locating  of  a  right  of  way  between 
said  tract  and  the  aforesaid  county  road,  across  the  land  of 
said  defendant  G.  A.  Reichman  .  .  .  but  the  defendants  re- 
fuse and  neglect  to  do  so";  that  defendant  Reichman  **is  still 
the  owner  of  the  land  lying  between  said  tract  and  said 
county  road  and  that  said  county  road  is  the  only  public 
highway  adjacent  to  said  tract  or  to  the  lands  of  said  defend- 
ant, Reichman;  that  the  defendant  Fort  Jones  Creamery  & 
Packing  Company  claims  some  interest  therein  by  virtue  of 
an  option  but"  said  right  is  subject  to  the  right  of  plaintiffs 
herein. 

Defendants  interposed  a  demurrer  to  the  complaint  for  in- 
sufficiency of  facts  and  also  on  the  ground  of  uncertainty  in 
that  "it  cannot  be  told  whether  plaintiff  intends  to  allege, 
that  at  the  time  when  it  is  claimed  that  defendant  G.  A. 
Reichman  conveyed  said  property  to  plaintiff,  that  said  prop- 
erty was  bounded  as  described  in  said  complaint.  Neither  can 
it  be  told  whether  or  not  at  the  time  of  said  conveyance  there 
was  a  public  highway  running  past  the  said  land."  For  like 
reason  the  complaint  is  alleged  to  be  ambiguous  and  unintel- 
ligible. The  demurrer  was  overruled  and  defendants  an- 
swered ;  admitted  that  defendant  Reichman  was,  on  June  16, 
1909,  the  owner  of  the  tract  conveyed  to  plaintiff  "and  was 
also  owner  of  the  land  lying  on  the  east  and  south  sides  of  said 
tract  and  between  said  tract  and  the  county  road  leading 
from  Fort  Jones  to  Yreka,"  but  for  lack  of  knowledge  and 
on  information  and  belief  denied  that  the  Central  Pacific 
Company  was  owner  of  the  land  on  the  north  and  west  sides 
of  said  land ;  alleged  that  the  said  tract  of  land  was  conveyed 
to  plaintiffs  upon  certain  described  conditions,  but  as  there 
was  no  evidence  touching  this  matter,  they  need  not  be  fur- 
ther noticed;  so,  also,  no  evidence  was  offered  as  to  certain 
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averments  of  the  answer  concerning  a  road  now  existinpj 
from  Port  Jones  to  the  west  side  of  the  tract  in  question! 
Defendants  made  certain  denials  of  the  averments  in  said| 
paragraph   6  of  the  complaint   which  will  be  hereinafter 
noted. 

The  canse  was  tried  by  the  court,  without  a  jury.  The 
court  made  the  following  finding  of  fact:  "That  all  the  alle- 
gations of  the  amended  complaint  on  file  herein  are  true''; 
and,  as  conclusion  of  law,  the  court  found:  **That  plaintiffs 
are  entitled  to  a  decree  of  this  court  determining  and  ad- 
judging that  plaintiffs  are  the  owners  of,  and  entitled  to,  the 
right  of  way  described  in  the  complaint  on  file  herein,  said 
right  of  way  of  the  minimum  statutory  width  of  twenty 
feet/'  The  decree  adjudged  plaintiffs  ** entitled  to  an  ease- 
ment for  right  of  way  over  and  across  the  lands  of  defendant 
Q.  A.  Reichman,  to  pass  and  repass  on  foot  and  with  teams 
(said  easement  not  to  exceed  the  minimum  statutory  width  of 
twenty  feet),  extending  from  the  (respondents  say  in  their 
brief  the  word  *east'  should  be  here  inserted)  boundary  of 
their  parcel  of  land,  described  in  the  amended  complaint 
herein,  in  a  southeasterly  direction  to  the  division  fence  be- 
tween the  land  of  defendant  O.  A.  Reichman  and  lands 
owned  by  James  A.  Davidson  and  others,  thence  in  an  east- 
erly direction  and  parallel  with  said  division  fence  to  the 
county  road  leading  from  Fort  Jones  to  Treka  and  following 
throughout  its  length  the  road  mentioned  in  said  amended 
complaint  and  therein  alleged  to  exist  across  the  land  of  said 
defendant  Q.  A.  Reichman."  Defendants  appeal  from  the 
judgment  and  from  the  order  denying  their  motion  for  a  new 
trial. 

In  their  specifications  of  error,  defendants  challenge  the 
sufficiency  of  the  evidence  to  support  the  findings  that  the 
facts  set  forth  in  paragraph  6  of  the  amended  complaint  are 
true.  They  challenge  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  that  plaintiffs  have  requested  defendants  to 
acquiesce  in  definitely  locating  a  right  of  way  across  defend- 
ant Reichman 's  land  from  said  tract  to  the  public  highway; 
also  that  said  defendant  Reichman  is  still  the  owner  of  the 
land  lying  between  said  tract  and  said  county  road,  and  tliat 
said  county  road  is  the  only  public  highway  adjacent  to  said 
tract  or  to  the  lands  of  said  defendant  Reichman.  That  the 
judgment  is  contrary  to  law  in  that  there  are  no  findings  of 
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fact  to  support  it;  that  it  is  not  definite  or  certain  as  to  the 
location  of  the  land  claimed  as  a  right  of  way,  and  is  uncer- 
tain as  to  the  servitude  to  be  imposed  upon  the  lands  of  de- 
fendant Reichman,  and  the  location  of  the  easement  cannot 
be  determined  from  the  judgment. 

Plaintiffs  introduced  no  witnesses — ^the  evidence  in  support 
of  the  findings  and  judgment  being  entirely  documentary  ex- 
cept as  further  supplied  by  the  admissions  of  defendants  in 
their  answer. 

Plaintiffs  introduced  a  United  States  patent  to  the  Central 
Pacific  Railroad  Company  to  the  NW.14,  of  the  SE.14, 
the  SW.l^  and  the  N.%  of  section  35,  T.  44  N.,  R.  9  W., 
M.  D.  M.,  which  includes  the  tract  conveyed  to  plaintiffs  by  the 
defendant  Reichman.  Plaintiffs  here  rested,  as  also  did  de- 
fendants. There  was  no  evidence  offered  to  show  that  any 
portion  of  this  patented  land  was  conveyed  to  Reichman,  but 
it  was  alleged  and  was  admitted  that  Reichman  was  the 
owner  of  the  tract  conveyed  to  plaintiffs,  and  was  the  **  owner 
of  the  land  lying  on  the  east  and  south  sides  of  said  tract  (the 
tract  conveyed  to  plaintiffs)  and  between  said  tract  and  the 
county  road  leading  from  Port  Jones  to  Yreka." 

Plaintiffs  introduced  no  evidence  to  show  that  the  road  re- 
ferred to  in  paragraph  6  of  the  amended  complaint  in  fact 
existed,  or  that  **  there  is  or  for  a  long  time  has  been  a  road 
used  by  said  defendant  along  the  line  of  said  route,"  but  as 
the  averment  was  not  denied,  it  may  be  taken  as  true.  There 
was  no  evidence  offered  to  show,  as  alleged,  that  this  road  ''is 
the  sole  and  only  way  from  said  tract  to  a  public  highway,'* 
or  that  *'it  is  the  most  reasonable  and  practicable  route  that 
can  be  selected  over  and  across  the  land  of  said  defendant," 
or  in  support  of  the  averment  that  the  said  road  **is  appur- 
tenant to  the  land  hereinbefore  described  as  having  been  con- 
veyed to  plaintiffs."  These  averments  were  specifically  de- 
nied. Respondents  state  in  their  brief  that  the  theory  upon 
which  the  action  was  brought  is  ''that  where  one  grants  land 
surrounded  by  his  own  lands  or  partly  by  his  lands  and  by 
the  lands  of  strangers,  such  grantor  impliedly  grants  a  right 
of  way  to  a  public  highway  over  and  across  his  remaining 
lands."  (Citing  Taylor  v.  Wamaky,  55  Cal.  350.)  It  was 
held  in  that  case  that  a  "way  of  necessity"  arises  in  favor  of 
a  parcel  of  land  "where  the  same  is  wholly  surrounded  by 
the  grantor's  other  land,  or  partly  by  this  and  partly  by  land 
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of  a  stranger.  This  arises  from  the  effect  of  the  grant  or. 
reservation  of  the  land  itself,  and  is  so  far  appurtenant  to  it 
as  to  pass  with  the  land  to  another,  provided  he  have  no 
other  way  of  access  to  the  same.  (Washburn's  Easements 
&  Servitudes,  side  p.  163,  and  cases  there  cited.)"  Cited 
approvingly  in  Barnard  v.  Lloyd,  85  Cal.  131,  133,  [24  Pac. 
658] ;  Blum  v.  Weston,  102  Cal.  362,  367,  [41  Am.  St.  Rep. 
188,  36  Pac.  778].  Section  1104  of  the  Civil  Code  provides 
as  follows:  **A  transfer  of  real  property  passes  all  easements 
attached  thereto,  and  creates  in  favor  thereof  an  easement  to 
use  other  real  property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used  by  the  person 
whose  estate  is  transferred,  for  the  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  completed."  Section 
801  of  the  same  code  declares  what  may  be  attached  as  servi- 
tude to  other  land  ''as  incidents  or  appurtenances,"  and 
among  these  is  **the  right  of  way."  Unless  expressly  ex- 
cepted ''the  transfer  of  a  thing  transfers  also  all  its  incidents." 
(Id.,  sec.  1084.)  The  action  is  clearly  for  a  right  of  way  as 
an  easement  arising  impliedly  out  of  a  grant  of  land  because 
of  a  necessity;  and  that  necessity  arises  in  the  present  case 
from  the  fact  alleged  that  the  grantee  has  no  other  way  to 
and  from  the  land  than  that  referred  to  in  the  amended  com- 
plaint, without  trespassing  upon  land  of  strangers.  (Qod- 
dard's  Law  of  Easements  (Bennett's  ed.),  p.  267.) 

In  order  that  an  easement  may  pass  by  implication  it  must 
be  annexed  to  the  estate  granted,  must  be  reasonably  neces- 
sary for  the  beneficial  enjoyment  of  the  same,  and  must  be  in 
open,  apparent,  and  continuous  use  at  the  time  of  the  grant. 
(14  Cyc.  1168.)  **When  the  owner  of  land  divides  his  prop- 
erty into  two  parts,  granting  away  one  of  them,  he  is  taken 
by  implication  to  include  in  his  grant  all  such  easements  in 
the  remaining  part  as  are  necessary  for  the  reasonable  enjoy- 
ment of  the  part  which  he  grants,  in  the  form  which  it  as- 
sumes at  the  time  he  transfers  it":  Cave  v.  Crafts,  53  Cal. 
135,  140 ;  not  that  it  shall  be  absolutely  necessary  for  the  en- 
joyment of  the  estate  granted.  (14  Cyc.  1171.)  Three 
things  are  necessary  to  create  an  easement  by  implied  grant : 
(1)  A  separation  of  the  title;  (2)  that  before  the  separation 
takes  place  the  use  which  srives  rise  to  the  easement  shall  have 
been  so  long  continued  and  so  obvious  as  to  show  that  it  was 
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intended  to  be  permanent;  and  (3)  that  the  easement  shall 
be  necessary  to  the  beneficial  enjoyment  of  the  land  granted. 
(14  Cyc.  1168.) 

A  way  of  necessity  is  derived  from  the  law  and  depends 
solely  on  the  situation  and  boundaries  of  the  land  to  which  it 
is  claimed  to  be  appurtenant  as  they  existed  at  the  time  of  the 
conveyance.  (14  Cyc.  1174.)  The  right  of  way  rests  in 
necessity  and  not  in  convenience.     (Id.,  1173.) 

The  road  alleged  to  have  been  used  by  defendant  Reichman 
is  not  alleged  or  shown  to  have  been  openly  used  by  him  at 
the  time  he  conveyed  said  tract  to  plaintiffs,  nor  is  its  initial 
point  on  the  boundary  of  said  tract  definitely  stated  in  the 
complaint  or  in  the  judgment.  It  is  stated  in  the  judgment 
that  the  right  of  way  decreed  **is  not  to  exceed  the  minimum 
statutory  width  of  twenty  feet."  It  is  not  shown  that  the 
road  referred  to  in  the  complaint  or  in  the  judgment  is  "the 
sole  and  only  way  from  said  tract  to  a  public  highway,"  nor 
is  it  shown,  as  alleged,  that  it  is  a  ''reasonable  and  practicable 
route."  The  point  at  the  center  of  the  road  on  the  cast 
boundary  of  said  tract  can  readily  be  fixed  and  described 
with  reference  to  a  corner  of  the  tract,  and  the  course  of  the 
road  throughout  its  entire  length  should  be  stated  to  be  coin- 
cident with  the  road  as  used  by  defendant  Reichman,  and  its 
width  as  determined  should  be  definitely  stated.  It  should 
be  alleged  and  proved  that  this  road,  claimed  to  be  appurte- 
nant to  the  land,  was  in  use  as  such  by  defendant  Reichman 
when  he  conveyed  the  land  to  plaintiffs,  and  was  and  is  the 
only  means  by  which  plaintiffs  can  pass  to  and  from  said 
tract  and  that  it  it  neces^^ary  to  the  beneficial  use  of  said 
tract  by  plaintiffs.  These  are  but  just  requirements  on 
plaintiffs'  part  before  the  servient  tenement  should  be  bur- 
dened with  the  easement     (Civ.  Code,  sec.  1104.) 

The  judgment  and  the  order  are  reversed  with  direction  to 
the  trial  court  to  grant  plaintiffs  leave  to  amend  their  oom- 
plaint  if  so  advised. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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fCSv.  No.  1999.    First  Appellate  District.— February  14,  1918.] 

AMOK  GOLD  MINING  COMPANY,  Respondent,  v. 
CANTON  INSURANCE  OFFICE,  LIMITED,  Appel- 
lant. 

Harinb  Insurance  Law — Abbiyal  or  Freight  at  Destination— Insuf- 
naENGY  or  Eyidbnce. — In  this  action  upon  a  policy  of  marine 
insurance  covering  the  shipment  of  mining  supplies  from  Seattle, 
Washington,  to  Uyak,  Alaska,  it  is  held  that  the  evidence  ia  insuffi- 
cient to  show  that  the  vessel  ever  reached  the  destination  contem- 
plated by  the  policy. 

Id. — Stranding  op  Vessel — Bxtrden  op  Proop. — In  an  action  on  a  policy 
of  marine  insurance,  where  it  is  contended  that  the  vessel  stranded, 
the  plaintiff  has  the  burden  of  proof. 

Hd. — Stranding  op  Vessel — Meaning  op. — The  word  "stranded"  means 
that  the  vessel  must  remain  stationary  for  a  time,  and  implies  a 
settling  of  the  vessel  and  an  interruption  of  the  voyage  under  extraor- 
dinary circumstances. 

Id. — Construction  op  Technical  Language — Question  for  Jury. — 
Where  language  somewhat  technical  in  character,  or  if  not  technical, 
at  least  colored  by  the  manner  of  expression  of  seafaring  men  with 
which  landsmen  are  more  or  less  unacquainted,  is  to  be  construed, 
it  is  far  safer  to  leave  the  meaning  thereof,  with  all  the  circum- 
stances in  mind,  to  the  jury,  than  for  courts  to  lay  down  a  hard  and 
fast  rule  as  to  what  the  language  means. 

Id. — ^Refusal  to  Accept  Freight — Burden  op  Proof. — In  an  action  on 
a  marine  insurance  policy,  where  the  defendant  contends  that  the 
insured  refused  to  receive  the  goods,  the  burden  of  proof  is  upon 
the  defendant  to  prove  the  issue. 

Id. — Abandonment  op  Wrecked  Vessel  —  Sale  —  RiniiT  of  Master, 
In  an  action  on  a  marine  insurance  policy,  the  right  to  sell  as 
well  as  the  right  to  abandon  the  wrecked  vessel  must  be  deter- 
mined by  the  master  in  the  light  of  the  facts  available  at  the  time, 
and  he  may  not  await  the  developments  of  subsequent  facts  before 
deciding  what  to  do. 

Id. — Right  to  Sell  Wrecked  Vessel — Subsequent  Repair. — The  fact 
that  a  wrecked  vessel  was  subsequently  repaired  by  the  purchaser 
does  not  show  that  a  sale  was  not  necessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  factfi  are  stated  in  the  opinion  of  the  court 
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Andros  &  Hengstler,  and  (Jolden  W.  Bell,  for  Appellant. 
Ira  S.  Lillick,  for  Respondent. 

BEASLY,  J.,  pro  tern. — This  is  an  action  upon  a  policy  of 
marine  insurance,  in  which  plaintiff  recovered  a  verdict  of 
$1,923,  interest  and  costs;  and  defendant  appeals  from  the 
judgment  entered  thereon. 

By  the  policy  the  defendant  insured  mining  supplier  con- 
sisting of  fifteen  hundred  feet  of  fuse,  five  drums  of  gasoline, 
one  ton  of  sacked  coal,  seven  tons  of  dynamite  and  IM  blast 
caps,  "in  the  power  schooner  'Harold  Blekum'  at  and  from 
Seattle,  Washington,  to  Uyak,  Alaska."  Subject  to  the 
effect  of  certain  conversations  between  the  master  of  the 
schooner  and  the  owner,  it  is  conceded  that  the  underwriters 
were  liable  upon  the  policy  until  the  goods  could  be  dis- 
charged and  safely  landed  at  Uyak,  Alaska;  and  the  first 
question  on  which  counsel  disagree  is  the  meaning  to  be  at- 
tached to  the  words  "to  Uyak." 

To  persons  unacquainted  with  the  remote  coasts  and  har- 
bors of  the  Alaskan  peninsula  and  the  conditions  existing 
there  this  would  seem  an  easy  question,  but  it  is  not  so  under 
the  facts  of  the  case,  and  in  view  of  the  varied  adventures 
which  befell  the  schooner  on  its  unlucky  voyage.  The  facts 
are  such  that  these  words  must  be  defined  in  view  of  all  the 
surrounding  circumstances  and  conditions;  and  some  light 
may  be  shed  upon  their  meaning  by  another  question, 
namely.  Where  was  it  intended  that  the  goods  should  be 
landed  from  the  "Harold  Blekuml" 

Uyak  Bay  is  a  deep  inlet  from  the  Shilikof  Strait  into 
Kodiak  Island.  There  was  in  January,  1915,  when  the 
"Harold  Blekum"  arrived  there,  a  cannen-,  a  store,  and  a 
postoffiee  situate  near  the  mouth  of  the  bay,  and  marked 
"Uyak"  on  the  maps  in  evidence  at  the  trial.  There  were 
other  canneries  and  also  mines  at  various  points  on  Uyak 
Bay,  and  among  the  mines  that  of  plaintiff  situate  some 
twelve  or  fifteen  miles  up  the  harbor.  One  witness  testified 
that  there  is  no  such  thing  as  a  town  at  Uyak.  In  the  busy 
season  of  the  cannery  there  were  four  or  five  hundred  people 
there,  but  in  winter  there  was  a  caretaker  and  three  or  four 
other  persons  who  lived  in  the  neighborhood.     The  evidence 
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disdoseB  that  the  plaintiff  had  been  shipping  for  ten  or 
twelve  years  up  there;  that  their  cargo  was  always  marked 
''Uyak/'  and  that  the  ships,  to  use  the  language  of  one  of  the 
witnesses,  ''came  right  to  our  place,  Uyak.  They  stopped  at 
the  cannery  on  the  way  back,"  and  that  the  manager  of  the 
Mining  Company  expected  that  the  captain  would  bring  the 
cargo  up  to  the  mine,  ''and,"  said  one  of  the  witnesses,  ''the 
mine  is  as  much  a  part  of  Uyak  as  the  cannery  is  a  part  of 
Uyak."  There  is  no  public  landing  at  the  cannery  but  only 
a  private  wharf  of  the  canning  company.  Upon  this  the 
cargo  insured  by  the  defendant  could  not  be  discharged;  and 
this  "point  on  the  map,"  as  it  is  called  by  one  of  the  wit- 
nesses, is  on  the  opposite  side  of  the  bay  from  the  Amok 
mine,  and  distant  twelve  or  fifteen  miles  therefrom.  The 
bay  is  from  one  to  five  miles  wide  and  is  a  deep-water  harbor 
up  to  the  mine.  The  "Harold  Blekum"  was  not  permitted 
to  tie  up  to  the  cannery  wharf,  but  having  done  so  without 
permission  temporarily,  was  promptly  ordered  away. 

Another  incident  bears  on  the  question  of  the  destination 
of  this  freight.  The  "Harold  Blekum"  had  on  board  as 
merchandise  thirteen  thousand  feet  of  lumber,  and  this  lum- 
ber the  manager  of  the  Amok  mine,  while  the  schooner  was 
off  the  cannery,  agreed  to  purchase,  it  being  clearly  intended 
by  both  him  and  the  captain  of  the  schooner  that  this  lumber 
should  be  delivered  at  the  mine. 

Counsel  for  the  defendant  accumulates  much  persuasive 
evidence  in  support  of  his  contention  that  the  terminus  ad 
quern  of  this  voyage  was  the  cannery ;  but  while  we  might  so 
find  if  it  were  left  to  us  we  must,  nevertheless,  under  the 
well-known  rule,  leave  the  defendant  to  the  finding  of  the 
jury  on  this  point,  which,  to  support  the  verdict,  must  be  pre- 
sumed to  have  been  that  the  terminus  ad  quern  as  to  the  in- 
sured cargo  involved  in  this  case  was  the  mine  and  not  the 
cannery. 

liut  conceding  that  the  destination  was  the  cannery,  it  is 
8'till  not  apparent  that  the  "Harold  Blekum"  ever  actually 
reached  that  port  in  the  sense  in  which  this  policy  contem- 
plates. She  arrived  off  the  cannery  wharf  in  the  roughe^^t 
kind  of  wintry  weather;  she  tied  up  to  the  wharf  for  a  veiy 
brief  space  of  time  without  permission  and  was  promptly 
ordered  away.    She  was  never  in  a  position  in  which  cargo 
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could  be  unloaded.  Where  she  lay,  as  the  witnesses  testified, 
it  was  impossible  to  discharge  the  cargo,  and  this  was  in  part 
on  account  of  injuries  which  the  schooner  had  sustained  by 
reason  of  a  storm  which  she  had  encountered,  and  in  part  by 
reason  of  the  position  in  which  she  lay.  She  was  compelled, 
as  we  shall  hereafter  see,  to  leave  the  bay  without  discharging 
this  cargo,  and  to  proceed  to  Kodiak,  and  she  never  returned 
to  the  bay.  To  have  reached  the  terminus  ad  quern  of  the 
voyage  as  it  concerned  this  insured  cargo  she  must  have  come 
into  a  position  in  Uyak  Harbor  at  least  from  which  this  cargo 
could  have  been  discharged  and  at  which  the  owners  could 
have  received  it ;  in  other  words,  to  a  place  where  the  master 
of  the  ship  had  a  right  to  demand  that  the  owner  of  the  cargo 
should  receive  it  at  his  hands.  She  never  came  into  such  a 
position. 

The  history  of  this  voyage  throws  light  on  all  the  questions 
involved  in  this  case.  The  "Harold  Blekum"  departed  from 
the  port  of  Seattle  on  the  first  day  of  December,  1914,  bound 
ultimately  for  Unga,  Alaska,  where  she  had  cargo  to  dis- 
charge, and  with  the  insured  cargo  on  board.  On  December 
26th,  while  at  Karluk  anchorage,  the  schooner  encountered 
heavy  weather  oflP  the  entrance  to  Karluk  Bay.  A  black 
squall  with  snow  struck  her  and  she  pitched  bows  under,  and 
being  at  the  time  at  anchor  started  to  drag  toward  the  shore. 
The  master  and  crew,  fearing  an  explosion  of  the  caps  which 
formed  a  part  of  this  cargo,  jettisoned  them.  The  vessel 
cleared  soon  after,  and  the  master  put  her  before  the  wind 
for  Uyak;  but  two  hours  later,  in  a  terrific  woolly,  she  lost 
much  of  her  rigging.  She  was  finally  again  brought  to 
anchor  in  fourteen  fathoms,  but  the  heavy  weather  snapped 
her  moorings  and  she  went  adrift.  The  mainsail  still  held 
though  much  damaged,  and  it  was  set  and  an  attempt  made 
to  beat  up  to  the  cannery  wharf,  but  the  snow  blinded  the 
crew  and  she  got  too  close  to  the  west  shore,  missed  stays,  and 
to  save  the  vessel  three  iron  rails  were  jettisoned  on  the  end 
of  the  fore-deck  with  ropes  attached.  One  parted  and  the 
other  two  held.  The  vessel  was  then  **  right  amongst  the 
rocks."  The  crew,  fearing  that  when  she  started  to  pound  at 
low  tide  the  dynamite  might  be  exploded,  and  also  with  the 
indication  of  a  dirty  night,  refused  to  remain  on  board  and 
landed  on  the  beach. 
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The  subsequent  history  of  the  schooner's  adventures  can  be 
best  discussed  after  understanding  the  question  for  the  con- 
sideration of  this  court  which  arose  from  them,  namely, 
whether  the  schooner  stranded.  It  is  conceded  that  if  the 
vessel  stranded  the  warranty  was  opened. 

The  question  whether  she  stranded  is  earnestly  presented 
on  both  sides,  the  defendant  contending  that  there  is  no  evi- 
dence that  the  vessel  ever  stranded,  and  that  as  a  matter  of 
law  it  appears  from  the  evidence  that  she  did  not  strand ;  and 
the  plaintiff  asserting  that  there  was  sufBcient  evidence  that 
the  vessel  did  strand  to  warrant  the  jury  in  finding  the  fact, 
and  that  the  whole  question  is  one  of  fact  for  the  jury. 

The  burden  of  proof  of  the  stranding  is,  as  contended  by 
appellant,  upon  plaintiff. 

On  the  morning  following  the  abandonment  of  the  vessel 
the  master  and  mate,  with  one  Peter  Petrofskey,  found  the 
vessel,  quoting  the  log,  "on  east  shore  of  the  bay  with  two 
irons  still  down  and  one  foot  of  water  under  her  at  high 
water."  There  was  no  evidence  as  to  whether  it  was  then 
high  water  or  not.  They  pumped  her  out,  and  the  master 
and  mate,  using  the  anchor  and  line  of  Petrofskey 's  launch, 
kedged  her  into  deep  water,  slipping  the  lines  on  the  irons. 

The  contest  of  counsel  is  over  the  meaning  of  the  words 
**on  east  shore"  found  in  the  log  of  the  schooner.  Defend- 
ant contends  that  this  expression  means  that  she  was  found 
near  the  east  shore  but  still  afloat  Plaintiff  contends  that 
the  words,  taken  with  other  evidence,  were  suflScient  to 
justify  a  jury  in  finding  that  she  had  stranded.  The  other 
evidence  is  found  in  a  survey  of  the  vessel  subsequently  made 
at  Eodiak,  and  which  showed  the  false  keel  of  the  schooner 
to  be  torn  off  sixty-five  feet  abaft  the  fore-rigging,  and  the 
main  keel  considerably  bruised  and  battered,  the  stem 
started  and  the  bolts  driven  inward  over  a  distance  of  about 
six  inches,  six  butts  on  the  bottom  and  the  stanchions  on  the 
port  side  started,  and  thirty  feet  of  the  rail  crushed  inward ; 
the  deck  strained  and  the  rigging  badly  battered;  the  wind- 
lass strained,  the  spindle  bent,  and  all  the  anchors  missing. 
There  was  no  evidence  that  the  ship  had  been  aground  at  any 
time  between  the  occasion  when  she  was  kedged  into  deep 
water  from  her  position  on  the  morning  of  the  27th  of  De- 
cember and  the  time  when  she  was  surveyed  at  Kodiak ;  nor 
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any  evidence  that  this  damage  was  done  before  the  crew 
abandoned  her  on  the  afternoon  or  evening  of  December  26th. 

The  meaning  of  the  word  "stranded"  is  well  settled.  The 
vessel  must  remain  stationary  for  a  time.  Stranding  implies 
a  settling  of  the  vessel,  some  rest  or  interruption  of  the  voy- 
age under  extraordinary  circumstances.  If  the  ship  merely 
touch  and  go  she  is  not  stranded,  but  a  settling  of  the  ship  on 
land,  be  it  rocks  or  bar  or  shore,  so  that  she  be  stationary  for 
even  a  brief  period  is  a  "stranding."  (26  Cyc.  654.) 
Neither  the  master  nor  any  member  of  the  crew  was  a  wit- 
ness. Probably  after  the  lapse  of  time  between  the  catas- 
trophe and  the  trial  they  were  unavailable.  Some  of  the 
coiLsiderations  which  the  jury  may  have  taken  into  account  in 
construing  this  language  are  obvious.  A  ship  left  un- 
attended and  with  so  slight  a  fastening  as  the  two  jettisoned 
railroad  irons  in  a  wintry  season,  with  a  storm  so  severe  as 
to  cause  the  crew  and  the  master  to  abandon  her,  might  rea- 
sonably be  supposed  to  have  drifted  until  she  came  up 
against  something  solid  enough  to  hold  her;  and  the  only  sub- 
stantial thing  here  was  the  east  shore  of  the  bay.  The  jury 
had  a  right  to  consider  the  state  of  the  tide  as  a  matter  of 
judicial  notice ;  but  in  addition  to  this  the  rise  and  fall  of  the 
tides  at  Uyak  Bay  appear  to  some  extent  from  the  maps  in 
evidence.  The  fact  that  she  had  only  a  foot  of  water  under 
her  at  high  tide ;  that  the  tide  rises  and  falls  fourteen  feet  at 
that  point;  that  the  vessel  drifted  from  early  in  the  after- 
noon of  the  26th  to  the  morning  of  the  27th  at  a  time  when 
the  daylight  hours  were  very  short  in  that  latitude,  and  the 
condition  of  her  bottom  when  surveyed — which  was  such  as 
to  show  that  she  had  pounded  on  the  beach  or  rocks  for  a  con- 
siderable period — all  were  circumstances  which  the  jury  had 
a  ri^ht  to  consider  in  construing  the  words  "on  east  shore  of 
the  bay." 

Where  language  such  as  this,  somewhat  technical  in  char- 
acter, of  if  not  technical,  at  least  colored  by  the  manner  of 
expression  of  seafaring  men  with  which  landsmen  are  more 
or  less  unacquainted,  is  to  be  construed,  it  is  far  safer  to 
leave  the  meaning  thereof,  with  all  the  circumstances  in 
mind,  to  the  jury,  than  for  courts  to  lay  down  a  hard  and 
fast  rule  as  to  what  the  language  means;  and,  indeed,  this  is 
in  line  with  the  authorities  on  this  point  of  practice.     The 


Digitized  by  VjOOQIC 


Feb.  1918.]     Amok  G.  M.  Co.  v.  Canton  Ins.  Office,        271 

jury  are  always  the  judges  of  the  meaning  of  language  em-, 
ployed  by  witnesses  unless  the  meaning  admits  of  no  sub- 
stantial doubt  {Carpenter  v.  Fisher,  175  Mass.  9,  [55  N.  E. 
479] ;  Snyder  v.  Bougher,  214  Pa.  St.  453,  [63  AU.  893]  ; 
Reel  V.  Elder,  62  Pa.  St.  308,  [1  Am.  Rep.  414.]).  In  view 
of  this  rule  we  do  not  feel  that  we  can  disturb  this  finding. 

Another  question  earnestly  debated  is  whether  the  goods 
were  stowed  under  deck. 

The  insurance  was  on  the  goods  while  "under  deck"  only. 
The  defendant  insists  that  there  was  no  evidence  that  these 
goods  were  under  deck ;  and  here  again  counsel  disagree  as  to 
the  construction  to  be  placed  upon  a  particular  part  of  the 
evidence.  Mr.  Erskine,  a  business  man  of  Kodiak,  who  pur- 
chased the  schooner  at  her  sale,  was  examined  as  to  the  con- 
dition of  the  cargo.  In  the  course  of  his  examination  by 
counsel  for  plaintiff  he  was  asked  if  from  his  examination  of 
the  cargo  made  at  Kodiak  he  could  state  whether  or  not  the 
damage  from  salt  water  had  occurred  ten  or  fifteen  days  be- 
fore the  cargo  was  discharged  at  Kodiak,  and  answered  that 
he  could  do  so.  The  court,  interrupting  counsel,  then  asked 
him  how  he  could  do  this,  and  he  answered  as  follows:  "For 
instance,  the  sugar  and  some  of  the  fiour  was  moldy.  It 
was  not  very  wet  at  the  time  we  received  it ;  it  had  been  wet 
and  had  dried  to  some  extent,  and  the  mold  had  started." 
Thereupon  counsel  for  plaintiff,  resuming  his  examination, 
asked  the  following  question:  "Where  was  that  particular 
cargo  in  the  hold  of  the  vessel  with  reference  to  the  parts  of 
the  deck  that  were  openl"  The  witness  answered,  "Well,  it 
was  under  the  damaged  part  of  the  deck."  The  court  then 
again  took  the  examination  on  itself  and  asked  two  or  threes 
questions.  This,  in  effect,  is  the  only  direct  evidence  in  the 
record  on  the  question  of  whether  the  goods  were  under  or 
above  deck.  It  is  very  evident  to  anyone  with  even  a  sometimi^ 
passenger's  knowledge  of  the  sea  that  with  weather  such  a<< 
that  encountered  by  the  schooner  no  cargo  such  as  this 
stowed  on  deck  would  remain  fast.  At  least  it  must  be  s  :>  ] 
that  the  jury  from  these  physical  facts  might  have  inferro  1 
that  this  eargo  was  under  deck,  since  it  remained  on  the 
schooner  until  it  reached  Kodiak.  In  addition  to  this,  no 
other  reasonable  construction  can  be  given  to  the  qiiestioQ 
QSked  of  the  witness  by  counsel  al>()ve  qiiotol  than  that  both 
be  and  the  witness  referred  to  the  particular  part  of  the 
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cargo  involved  in  this  action,  that  la,  to  the  cargo  insured  by 
the  defendant  for  the  plaintiflP  here.  The  court,  it  is  true, 
interjected  a  question  of  its  own  in  the  course  of  the  exam- 
ination; but  counsel's  examination  was  directed  to  ascertain- 
ing where  this  particular  cargo,  namely,  the  cargo  which  was 
the  subject  of  this  action,  was  stowed,  and  the  witness  an- 
swered that  it  was  under  the  damaged  part  of  the  deck. 

It  seems  to  us  that  any  other  construction  than  that  placed 
upon  the  evidence  by  the  jury  would  have  been  strained  in- 
deed ;  and  it  certainly  does  not  lie  with  this  court  to  say  that 
the  jury  could  not  have  understood  counsel  and  the  witness  to 
refer  to  the  cargo  involved  in  this  action,  and  not  to  the  sugar 
and  flour  mentioned  by  the  witness  in  answering  a  question 
incidentally  propounded  by  the  court  in  the  course  of  the 
examination.    We  will  let  this  finding  stand. 

Chronologically  at  this  point  the  question  arises  whether 
the  insured  refused  to  receive  the  cargo  while  the  schooner 
was  at  Uyak.  Counsel  for  defendant  claim  such  refusal, 
which  claim  is  contested  by  plaintiflf's  counsel. 

We  have  seen  that  the  jury  must  have  found  that  the  cargo 
did  not  reach  its  destination;  but  certain  conversations  and 
circumstances  in  which  Cornell,  the  Mining  Company's  man- 
ager, and  Captain  Timm,  the  master  of  the  schooner,  figured 
while  the  vessel  was  off  the  cannery  is  the  basis  for  the  de- 
fendant's claim  that  the  plaintiff  refused  to  accept  delivery 
of  the  cargo. 

Here  again  we  think  the  conversation  open  to  two  construc- 
tions, of  which  it  must  be  assumed  that  the  jury  adopted  that 
most  favorable  to  the  plaintiff.  Let  it  be  noted  that  here  the 
burden  is  upon  the  defendant.  Cornell  met  Captain  Timm 
at  the  cannery  on  the  morning  of  the  27th  of  December.  He 
testified  positively  that  no  time  was  given  him  in  which  to 
discharge  the  cargo  if  he  had  tried ;  that  he  could  not  have 
done  so  without  the  consent  of  the  captain ;  that  he  could  not 
have  taken  it  off  in  the  condition  in  which  the  schooner  lay  at 
that  time,  and  also  that  he  had  no  men  at  the  mine  whom  he 
could  have  sent  out  to  get  the  cargo  if  it  could  have  been  dis- 
charged where  the  schooner  lay.  The  caps  had  been  jetti- 
soned, as  we  have  seen,  and  could  not  be  delivered.  There 
are  two  or  three  versions  of  these  events  in  the  transcript. 
The  captain  told  Mr.  Cornell  that  he  had  jettisoned  the  caps. 
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The  latter  then  said  that  the  powder  was  of  no  nse  to  him 
and  he  could  not  receive  it  without  the  caps.  The  captain 
then  volunteered  to  get  other  caps.  He  went  to  Eodiak, 
which  was  only  eight  or  ten  hours'  journey  by  launch  from 
the  cannery;  but  instead  of  returning  and  taking  the  cargo 
up  the  bay,  as  he  and  Cornell  evidently  expected  that  he 
would,  the  captain  brought  back  a  launch  from  Kodiak  and 
towed  the  schooner  to  that  port.  That  there  was  a  misunder- 
standing between  the  two  men  is  possible — even  probable; 
but  there  is  no  evidence  here  from  which  the  jury  was  bound 
to  find  that  Cornell  refused  to  receive  this  cargo.  Two 
letters  of  Cornell  to  the  president  of  the  Mining  Company, 
and  a  letter  from  the  latter  to  the  agents  of  the  underwriters, 
give  slightly  different  versions  of  this  conversation  from  that 
contained  in  Cornell's  testimony;  but  the  burden  of  proof 
resting  upon  defendant  to  show  the  refusal  of  the  plaintiff 
to  accept  delivery  was  not  sustained — at  least  we  cannot  say 
that  the  jury  were  wrong  in  determining  that  it  was  not 

After  she  had  been  hauled  off  shore  the  schooner  was  taken 
to  Kodiak,  and  after  survey  and  notice  she  was  sold.  And 
here  we  meet  the  next  question  in  the  ease,  and  that  is, 
whether  the  master  was  justified  in  taking  her  to  Eodiak  and 
making  the  sale. 

There  can  be  no  question  that  the  storms  had  greatly  dam- 
aged the  rigging  and  hull  of  the  vessel.  Her  crew  had 
abandoned  her.  She  was,  it  is  fair  to  say,  in  a  dangerous 
condition.  The  extent  of  her  damage  was  not  known  or  ascer- 
tainable at  Uyak.  She  could  tie  to  no  wharf  there ;  there  was 
no  dock  in  which  she  could  lie.  The  master  was  no  doubt 
justified  in  concluding  that  his  ship  could  not  safely  sail  from 
there  under  her  own  power.  Her  crew  refused  to  serve  her 
further  without  a  survey  to  ascertain  the  extent  and  char- 
acter of  her  damage.  The  law  requires  that  in  such  cases  the 
master  must  communicate  with  the  owners;  and  Captain 
Timm  accordingly  went  to  Kodiak,  the  nearest  port  from 
which  such  communication  was  possible.  When  there  he  at 
once  wired  the  owners  reporting  the  wreck  and  the  condition 
of  the  vessel,  and  received  the  reply  "to  use  his  best  judg- 
ment and  to  act  for  all  concerned."  He  arranged  accord- 
ingly to  have  the  vessel  towed  to  Kodiak,  where  tnere  were 
ship's  carpenters,  reaincn,  and  others  competent  to  make  sur- 
S6  OaL  App.— is 
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vey  of  her  damage,  and  repairs  if  possible.  That  this  was 
the  only  course  that  the  master  could  in  reason  pursue  seems 
very  clear  to  us.  It  is  easy  to  argue  what  might  have  been 
the  better  or  more  economical  course;  but  this  master  faced 
the  perils  of  the  sea  in  a  high  latitude,  subject  to  terrific 
storms  on  a  treacherous  coast  in  the  depth  of  winter,  with  a 
vessel  which  was  practically  a  wreck.  We  cannot  say  now 
that  he  did  not  exercise  his  best  judgment  in  doing  what  he 
did. 

The  right  to  sell  as  well  as  the  right  to  abandon  must  be 
determined  by  the  master  in  the  light  of  the  facts  available  at 
the  time,  and  he  may  not  await  the  development  of  subse- 
quent facts  before  deciding  what  to  do  {Fuller  v.  Kennebec 
Mut  Ins,  Co.,  31  Me.  325) ;  and,  of  course,  the  question  of 
whether  a  sale  was  necessary  was  a  fact  for  the  jury  (Dela- 
ware Ins.  Co.  V,  Winter,  38  Pa.  St.  176 ;  Robinson  v.  Common- 
wealth Ins.  Co.,  3  Sumn.  220,  20  Fed.  Cas.  No.  11,949). 

Nor  does  the  fact  that  this  schooner  was  subsequently  re- 
paired by  the  purchaser  show  that  the  sale  was  not  necessary 
(Fuller  V.  Kennebec  Mut.  Ins.  Co.,  supra;  Hall  v.  Ocean  Ins. 
Co.,  37  Fed.  371;  In  re  Sarah  Ann,  2  Sumn.  206,  21  Fed.  Cas. 
No.  12,342).  And  conceding  that  counsel's  contention  is 
correct,  and  that  the  question  of  necessity  is  one  of  law  and 
not  of  fact  (which  we  are  not  willing  to  hold),  we  think  the 
course  pursued  by  the  master  in  this  case  was  necessary. 

One  other  matter  may  be  briefly  mentioned.  It  appears 
plainly  that  Cornell  did  not  consent  to  the  schooner  being 
taken  to  Eodiak.  The  owners  received  nothing  from  the  sale 
of  the  ship  or  cargo.  The  storm  which  was  encountered  near 
the  entrance  to  Uyak  Bay  was  the  proximate  cause  of  its  loss, 
as  all  the  subsequent  events  depended  upon  and  flowed  from 
the  injury  to  the  vessel  caused  by  that  storm.  These  consid- 
erations entitle  the  plaintiff  to  recover. 

Some  criticisms  are  offered  upon  the  instructions  of  the 
trial  judge.  We  have  read  them  with  care  in  the  light  of  the 
strictures  made  upon  them  in  the  briefs  of  the  appellant,  and 
we  find  no  reason  to  quarrel  with  them.  They  were  clear  and 
definite,  and  presented  the  questions  of  fact  upon  which  the 
jury  must  find  very  plainly  to  them,  and  the  court  seems  to 
have  committed  no  error  of  law  of  any  moment  in  these  in- 
structions. 
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From  what  has  been  said  it  is  clear  that  the  demurrer  to 
the  complaint  was  properly  overruled,  and  the  motion  for  a 
nonsuit  properly  denied. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  April  15,  1918. 


[CIt.  No.  1824.     Third  Appellate  Dbtrict.— February  15,  1918.] 

FLORENCE    ELLIOT    STINNETT,    Petitioner,    v.    THE 
SUPERIOR  COURT,  etc.,   et  al..  Respondents. 

Action  pob  Divoece — New  Trial — Amendment  to  Gross-oomplaint — 
Heabino  and  Judgment— Powbe  op  Coubt. — Where  in  an  aetioo 
for  divorce  the  defendant's  motion  for  a  new  trial  is  granted,  the 
judgment  is  in  effect  set  aside,  and  the  court  has  power  thereafter 
to  allow  an  amendment  to  the  eross-com plaint,  hear  the  issues  raised 
thereby,  make  findings  and  enter  judgment  thereon. 

Id. — Appeal  from  Judgment — Trial  of  New  Isslks  Pending  Appeal 
— Jurisdiction. — Where  in  an  action  for  i...orce  after  entry  of 
judgment  in  favor  of  defendant,  the  plaintiff  moved  for  a  new  trial 
and  the  defendant  also  moved  for  a  new  trial  on  certain  special 
issues,  and  the  plaintiff's  motion  was  denied  and  the  motion  of  the 
defendant  granted,  the  taking  of  an  appeal  thereafter  by  plaintiff 
from  the  judgment  did  not  prevent  the  court  from  trying  such  spe- 
cial issues,  and  where  a  judgment  was  entered  on  such  issues  in 
favor  of  defendant  the  plaintiff  had  the  right  of  appeal  therefrom, 
which  furnished  a  plain,  speedy,  and  adequate  remedy  precluding 
a  right  to  have  the  second  judgment  reviewed  by  writ  of  review. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  annul  a  judgment  in  an  action  for  divorce. 

The  facts  are  stated  in  the  opinion  of  the  court 

Terry  W.  Ward,  for  Petitioner. 
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THE  COURT.— This  is  a  proceeding  for  a  writ  of  review. 
It  appears  by  the  petition  that  petitioner  brought  an  action 
against  George  Stinnett,  her  husband,  for  a  divorce.  On 
October  9,  1917,  defendant  in  that  action  filed  answer  and 
cross-complaint  On  October  22,  1917,  plaintiff  in  the  action 
filed  her  answer  to  said  cross-complaint  and  on  November  2, 
1917,  the  cause  was  tried  and  submitted  to  the  court  for  de- 
cision. On  November  15,  1917,  the  court  signed  findings  and 
conclusions  of  law  and  on  the  same  day  entered  judgment, 
awarding  a  divorce  to  defendant  in  the  action,  and  on  the 
same  day  plaintiff  in  the  action  served  and  filed  her  motion 
of  intention  to  move  for  a  new  trial.  On  November  24,  1917, 
defendant  served  and  filed  notice  of  intention  to  move  for  a 
new  trial  on  certain  stated  special  issues,  to  wit,  whether  or 
not  at  the  commencement  of  the  action  plaintiff  was  a  resi- 
dent of  Merced  County  and  had  been  such  resident  for  one 
year  continuously  preceding  the  commencement  of  the 
action;  and  whether  or  not  plaintiff  is  the  wife  of  said  de- 
fendant, and  that  said  motion  will  be  made  on  the  ground 
that  the  court  made  no  findings  on  said  issues.  On  Novem- 
ber 26,  1917,  the  court  made  an  order  granting  defendant's 
motion  for  a  new  trial  on  said  special  issues  and  denied  plain- 
tiff's motion  for  a  new  trial. 

On  December  7,  1917,  plaintiff  in  the  action  filed  notice  of 
appeal  "from  said  judgment  and  interlocutory  decree  of 
divorce  made  and  entered"  November  15,  1917,  **and  from 
the  whole  thereof."  On  December  12,  1917,  defendant 
filed  motion  for  leave  to  file  amendment  to  his  said  cross- 
complaint,  that  said  plaintiff  was  at  the  commencement  of 
the  action  and  for  one  year  preceding  thereto  had  been  and 
was  such  resident  continuously;  and  that  on  said  day  he  by 
leave  of  court  filed  said  amendment ;  that  on  said  seventeenth 
day  of  December,  1917,  the  court  "tried  the  special  or  partic- 
ular issues,"  hereinbefore  specified,  and  received  evidence  in 
proof  of  the  allegations  contained  in  the  amended  cross- 
complaint,  and  on  said  day  "and  before  the  trial  of  said 
particular  issues,  your  petitioner,  acting  through  her  attor- 
ney, Terry  W.  Ward,  objected  to  said  court  proceeding  with 
said  trial,  or  proceeding  or  performing  any  further  judicial 
act,  function  or  action,  upon  the  ground  that  petitioner  had 
on  the  7th  day  of  December,  1917,  filed  her  notice  of  appeal 
from  the  judgment  rendered  in  said  action  on  the  15th  day 
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of  November,  1917,  and  that  said  court  therefore  was  with- 
out jurisdiction  to  proceed  further  in  said  action.  That  said 
court  proceeded  to  try  said  particular  issues  and  thereafter 
on  the  16th  day  of  January,  1918,  signed  and  filed  its  find- 
ings of  fact  and  conclusions  of  law,"  and  on  said  day  made 
and  entered  its  interlocutory  decree  awarding  said  George 
Stinnett  his  decree  of  divorce  from  said  plaintiff.  It  is 
alleged  that  the  court  was  without  jurisdiction  to  render  said 
judgment  and  decree  on  the  ground  that  the  court  had  no 
jurisdiction  "to  perform  any  judicial  act  in  said  cause  from 
and  after  the  date  of  the  filing  of  petitioner's  notice  of  ap- 
peal from  said  judgment  and  decree  made  and  entered  by 
said  court  on  the  15th  day  of  November,  1917." 

The  situation  briefly  is  this :  Judgment  was  entered ;  both 
parties  moved  for  a  new  trial;  the  motion  was  denied  as  to 
plaintiff  and  was  granted  as  to  defendant ;  after  these  orders 
were  made,  plaintiff  gave  notice  of  appeal  from  the  judg- 
ment; shortly  thereafter  defendant,  by  leave  of  court,  filed 
an  amendment  to  his  cross-complaint  alleging  residence 
of  the  plaintiff  and  the  court,  over  plaintiff's  objection,  pro- 
ceeded to  take  evidence  upon  the  special  issue  referred  to  in 
defendant's  motion,  made  and  filed  findings  of  fact  and  con- 
clusions of  law  and  entered  judgment  awarding  defendant  a 
divorce.  The  question  is,  Had  the  court  jurisdiction  to  pro- 
ceed in  the  case  after  notice  of  appeal  from  the  judgment  t 

The  proceedings  for  a  new  trial  are  independent  and  col- 
lateral to  the  judgment  for,  ''under  our  system,  from  the 
entry  of  the  verdict  or  filing  of  the  findings  of  the  court,  the 
motion  for  a  new  trial  is  a  kind  of  episode,  or  in  a  certain 
sense,  a  collateral  proceeding — a  proceeding  not  in  the  direct 
line  of  the  judgment;  for  the  judgment  may  be  at  once  en- 
tered and  even  executed,  while  a  motion  for  a  new  trial  is 
pending  in  an  independent  line  of  proceeding,  which  ends  in 
an  order  reviewable  on  an  independent  appeal."  (Spanagel 
V.  DeUinger,  38  Cal.  278,  284;  1  Hayne  on  New  Trial  and 
Appeal,  Rev.  ed.,  p.  15.) 

The  granting  of  defendant's  motion  for  a  new  trial  had  the 
effect  to  set  aside  the  judgment,  and  the  court  had  the  power 
thereafter  to  allow  defendant's  proposed  amendment  to  his 
cross-complaint  and  to  hear  and  determine  the  case,  make 
findings,  and  enter  judgment  thereon. 


Digitized  by  VjOOQIC 


278  NoREis  v.  Wright.  [36  Cal.  App. 

Furthermore,  plaintiff  had  her  right  to  appeal  from  this 
second  judgment  and  to  move  for  a  new  trial  and  thus  bring 
up  for  review  these  later  proceedings.  This  right  furnished 
a  plain,  speedy,  and  adequate  remedy  which,  under  the  stat- 
ute, precludes  her  right  to  a  writ  of  review.  (Code  Civ. 
Proc,  sec.  1068.) 

For  the  foregoing  reasonSi  the  writ  is  denied. 


(C5v.  No.  2»12.    First  Appellate  District.— Pebruary  16,  1918.] 

HAZEL    P.    NOEEIS,    AppeUant,    v.     ELI     WRIGHT, 

Respondent. 

Damages — Ck)NyxYANCE  or  Interest  in  Estate — Secubitt  roR  Monet 
Loaned — Evidence — ArriRMANCE  of  Judgment. — In  this  action  for 
damages  alleged  to  have  been  sustained  in  conveying  an  interest  in 
a  certain  estate  as  secnriij  for  the  repayment  of  money  loaned,  It  is 
held  that  the  judgment  in  favor  of  defendant  must  be  affirmedi 
there  being  no  claim  that  plaintiff  at  the  time  of  the  transaction 
was  an  infant  or  incompetent,  or  that  the  relations  between  the  par- 
ties were  eonfldential,  and  no  evidence  of  misrepresentations  or 
fraud. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  A.  Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Black,  for  Appellant 

H.  A.  Hardinge,  for  Respondent 

KERRIGAN,  J. — This  is  an  action  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  in  conveying 
certain  property  interests  to  the  defendant,  said  transfer 
being  charged  to  have  been  procured  by  means  of  false  and 
fraudulent  representations  made  by  the  defendant. 

The  plaintiff  was  the  owner  of  a  one-quarter  interest  in  a 
certain  estate  in  course  of  probate,  and  soon  after  she  had  ac- 
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quired  such  interest  the  defendant  made  to  her  at  short  in- 
tervals of  time,  six  loans  of  comparatively  small  amounts, 
taking  from  her  at  each  transaction  a  grant,  bargain,  and 
sale  deed  of  her  said  one-quarter  interest  as  security  for  the 
repayment  of  the  sum  then  loaned,  with  interest,  commission, 
and  costs.  On  the  fii*st  of  this  series  of  transactions  the  de- 
fendant took  plaintiff's  note  for  $85,  with  interest  at  two  per 
cent  per  month,  for  which  she  received  from  him  in  cash  $50, 
which  was  the  amount  she  desired  to  borrow,  the  balance  of 
the  note  ($35)  representing  so-called  expenses,  and  being  the 
amount  charged  by  defendant  for  his  trouble  in  ascertaining 
whether  or  not  the  loan  might  be  safely  made. 

On  the  occasion  of  each  of  the  other  loans  the  defendant,  in 
addition  to  deducting  interest  at  the  rate  of  two  per  cent  per 
month  on  the  previous  loans,  also  deducted  ten  per  cent,  by 
agreement  with  the  plaintiff,  as  a  commission  for  making  the 
loan.  When  the  indebtedness  of  the  plaintiff  to  the  defend- 
ant thus  created  reached  the  sum  of  nine  hundred  dollars, 
and  the  defendant  had  received  six  several  conveyances  of 
the  plaintiff's  said  interest  (which  it  is  not  disputed  were  in 
effect  mortgages  given  to  secure  the  repayment  of  the  loans), 
the  defendant  refused  to  advance  plaintiff  any  further  money 
cm  her  interest  in  said  estate,  but  agreed  to  purchase  her  said 
Interest  for  a  total  sum  of  $1,550,  which  he  did,  the  purchase 
price  being  made  up  of  the  nine  hundred  dollars  owed  as 
aforesaid  by  plaintiff  to  the  defendant,  one  hundred  dollars 
paid  by  defendant,  with  the  consent  of  plaintiff  reluctantly 
given,  to  an  attorney  who  represented  her  interest  in  said 
estate ;  $75  paid  by  defendant  with  her  consent  for  searching 
and  perfecting  title  to  the  property  covered  by  the  convey- 
ance ;  $75  charged  by  the  defendant  as  a  commission  for  mak- 
ing: this  sale  to  himself,  and,  finally,  the  sum  of  four  hundred 
dollars  paid  by  defendant  to  plaintiff.  According  to  the  ap- 
praisement made  in  the  estate  in  which  the  property  in  ques- 
tion figured  and  other  evidence  in  the  case,  $1,550  appears  to 
have  been  about  the  market  value  of  the  plaintiff's  interest 
thus  sold  to  the  defendant,  although  evidence  was  also  intro- 
duced placing  its  value  at  a  much  higher  figure.  It  also 
nppears  that  on  the  occasions  of  her  transactions  with  the  de- 
I'l'ndant  plaintiff  was  accompanied  by  her  husband,  who  ap- 
proved of  them. 
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It  is  perfectly  apparent  that  the  plaintiff  was  onfamiliar 
with  business  affairs  and  that  the  defendant  imposed  un- 
conscionable burdens  upon  her;  but  it  is  not  claimed  that  at 
the  time  of  the  transactions  she  was  an  infant,  or  in- 
competent, or  that  the  relations  between  her  and  the  defend- 
ant were  confidential.  No  evidence  was  introduced  to  show 
that  the  defendant  made  any  misstatements  or  misrepre- 
sentations of  fact  to  the  plaintiff,  or  that  he  practiced  upon 
her  any  deceit  or  fraud.  It  follows  that  this  appellate  court 
is  powerless,  as  was  the  court  of  first  instance,  to  afford  the 
plaintiff  any  relief  against  this  modern  Shylock. 

Some  criticism  is  made  of  the  findings.  While  they  cannot 
be  commended  for  clearness,  still  under  all  the  circumstances 
of  the  case  they  cannot  be  regarded  as  seriously  defective. 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Flood,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  16,  1918. 


[Civ.  No.  2414.    First  Appellate  Diatrict.— February  16,  1918.] 

GLOBE  INDEMNITY  COMPANY,  Petitioner,  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  et  al..  Respondents. 

Workmen's  Compensation  Act— Accident  in  Crossing  Street  to  Mail 
Letters — Injtjry  in  Course  of  Employment. — An  injury  bim- 
taJned  by  a  bookkeeper  and  clerk  from  being  rnn  down  by  an  auto- 
mobile while  in  the  act  of  crossing  a  public  street  to  mail  letters  for 
his  employer  according  to  custom,  is  an  injury  arising  out  of  his* 
employment  under  the  Workmen's  Compensation  Act.  ' 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  annul  an  award  of  the  Industrial  Accident  Commission. 
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The  facts  are  stated  in  the  opinion  of  the  court 
D.  Hadsell,  Jos.  O.  Sweet,  and  E.  A.  Ingalls,  for  Petitioner. 
Christopher  M.  Bradley,  for  Respondents. 

BEASLT,  J.,  pro  tern. — This  application  for  a  writ  of 
certiorari  to  review  an  award  of  the  Industrial  Accident 
Commission  against  the  petitioner  is  denied  upon  the  follow- 
ing considerations: 

The  applicant  for  compensation,  Roberts,  was  a  bookkeeper 
and  clerk  of  one  C.  H.  Kobicke  at  the  time  the  accident  hap- 
pened. Among  his  duties  was  to  write  letters  for  his  em- 
ployer and  to  take  these  letters  to  the  nearest  mail  box,  which 
was  at  the  comer  of  Valencia  and  another  street,  in  doing 
which  it  was  necessary  for  him  to  cross  Valencia  Street, 
and  this  he  did  in  performing  this  duty  perhaps  once  each 
working  day  of  the  month.  On  the  day  of  the  accident  he 
took  two  letters  to  the  mail-box  for  the  purpose  of  posting 
them.  The  letters  were  written  for  his  employer  in  the 
course  of  his  duty.  He  crossed  the  street,  posted  the  letters, 
and  while  on  his  way  back  recrossing  Valencia  Street  was 
struck  by  an  automobile  driven  by  one  E.  S.  Kimberly,  Jr., 
who  was  in  no  way  connected  with  any  of  the  parties  to  this 
proceeding.  When  struck,  Roberts  was  between  the  sidewalk 
and  the  street-car  track  which  runs  up  the  middle  of  the 
street.  There  is  no  testimony  showing  or  tending  to  show 
that  the  point  where  the  accident  occurred  was  any  diflferent 
or  more  dangerous  than  any  other  section  of  Valencia  Street 
or  any  other  street  in  San  Francisco.  He  was  not  loitering 
along  the  street;  was  not  diverging  in  the  least  from  his  duty, 
and  was  strictly  in  the  course  of  his  employment  when  this 
accident  happened. 

It  is  conceded  by  petitioner  that  Roberts  was  so  in  the 
course  of  his  employment  at  the  time  he  sustained  the  injury, 
but  it  contends  that  this  injury  did  not  arise  out  of  the  em- 
ployn::,ent. 

We  take  the  opposite  view,  and  hold  that  it  did  arise  out  of 
his  employment. 

The  general  rule  is  laid  down  very  clearly  in  Kimhol  v. 
IndtL3trial  Accident  Commission,  173  Cal.  351,    [Ann.  Cus. 
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1917E,  312,  L.  R.  A.  1917B,  595,  160  Pac.  150],  thus:  "The 
injury  arises  out  of  the  employment  when  there  is  apparent 
to  the  rational  mind  upon  consideration  of  all  the  circum- 
stances a  causal  connecti^^a  between  the  conditions  under 
which  the  work  is  required  to  be  performed  and  thp  resulting 
injury.*' 

The  conditions  under  which  the  work  here  was  required  to 
be  performed  took  Roberts  upon  the  street.  He  was  sub- 
jected to  the  perils  of  the  street  in  the  course  of  such  employ- 
ment in  exactly  the  same  manner  as  that  in  which  a  factory 
hand  is  subjected  to  the  dangers  of  the  factory  while  in  the 
course  of  his  employment.  There  is  a  direct  causal  connec- 
tion here  between  the  fact  that  the  man  was  on  the  street  and 
the  fact  that  he  was  injured.  The  accident  was  a  natural  in- 
cident of  his  work  resulting  from  the  exposure  occasioned  by 
the  necessity  of  his  going  upon  the  street  while  performing 
such  work.  He  was  not  exposed  to  this  danger  of  the  street 
''apart  from  his  employment.''  The  causative  danger  was 
peculiar  to  the  work  in  that  had  he  not  been  upon  the  street 
in  the  course  of  his  duty  he  would  not  have  been  injured. 

Petitioner  cites  the  English  cases  as  opposed  to  this  view, 
and  also  cites  some  California  cases.  Coronado  Beach  Co,  v. 
PUlsbury,  172  Cal.  682,  [L.  R.  A.  1916P,  1164,  158  Pac.  212], 
and  FisKering  v.  Paishury,  172  Cal.  690,  [158  Pac.  215],  are 
not  in  point,  because  there  the  applicant  for  compensation 
was  injured  by  the  sky-larking  of  a  fellow-employee — an  in- 
jury which  did  not  arise  out  of  his  employment  in  auy  man- 
ner, and  to  which  an  agency  not  in  any  manner  connected 
with  his  employment  contributed,  namely,  the  agency  of  a 
fellow-employee  engaged  in  horse  play. 

Neither  do  the  English  cases,  we  think,  support  the  con- 
tention of  the  petitioner  when  the  facts  of  those  cases  are 
carefully  examined — at  least  most  of  them  do  not  do  so.  As 
an  instance,  take  the  case  of  Andrew  v.  Industrial  Society, 
[1904],  2  K.  B.  Div.  32,  where  an  employee  was  killed  by 
being  struck  by  lightning.  He  might  have  been  struck  by 
lightning  had  he  been  on  the  street  or  in  his  home  or  any 
other  place.  He  was  not  struck  by  lightning  because  of  the 
fact  that  he  was  engaged  in  a  peculiar  kind  of  work,  while 
Roberts  was  run  down  and  injured  while  in  the  performance 
of  an  act  in  the  course  of  his  duty,  and  was  placed  in  his 
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position  of  peril  by  that  very  performance.  The  person  in- 
jured by  the  dropping  of  a  stone  in  a  railroad  cab  while  the 
engine  was  passing  under  a  bridge,  and  the  woman  injured 
while  attempting  to  ward  off  a  cockchafer  that  flew  into  the 
open  window  of  the  place  where  she  was  employed — the  other 
English  cases  cited — are  upon  the  same  footing  as  the  Cali- 
fornia cases  cited  by  petitioner.  And  so  of  the  case  of  Kelly 
V.  Los  Angeles  County,  3  Decisions  of  the  Industrial  Acci- 
dent Commission,  539,  where  a  laborer  was  struck  by  a  stray 
bullet  from  a  boy's  gun. 

On  the  other  hand,  it  seems  to  us  that  the  case  of  Kimbol  v. 
IndiLstridl  Accident  Commission,  above  cited,  in  principle 
covers  this  case  completely.  In  the  case  of  Balboa  Amusement 
etc.  Co,  V.  Industrial  Accident  Com,,  35  Cal.  App.  793,  [171 
Pac.  108],  the  injured  person  was  not  in  the  course  of  his  duty 
when  injured.  While  waiting  for  an  assignment  as  a  moving- 
picture  actor  he  crossed  the  street  to  change  his  coat,  and  on 
his  way  back  stopped  to  talk  with  another  employee.  Mani- 
festly, while  so  stopping  he  was  not  in  the  line  of  his  duty. 

The  petitioner  contends  that  because  Roberts  was  exposed 
only  to  the  ordinary  perils  of  the  street  to  which  any  other 
person  on  the  street  is  exposed,  he  does  not  fall  within  the  rule 
which  awards  compensation  for  an  injury  arising  out  of  the 
employment  of  the  injured  man.  When  the  logical  result  of 
the  application  of  the  rule  for  which  petitioner  is  contending  is 
considered,  the  justice  of  treating  this  case  as  one  arising  out 
of  Roberts'  employment  is  apparent.  Consider  the  case  of  u 
messenger  boy.  He  is  in  no  greater  peril  on  the  street  than 
any  other  person  there.  He  carries  perhaps  his  message  in 
his  pocket,  leaving  his  arms  disengaged  and  perfectly  free  to 
move  about.  But  he  is  on  the  street  constantly  in  the  course 
of  his  employment.  To  hold  that  Roberts  is  not  entitled  to 
compensation  would  be  to  hold  that  this  messenger  boy  would 
likewise  not  be  entitled  to  compensation  for  an  injury  caused 
to  him  by  the  perils  of  the  street.  The  illustration  might  be 
extended  further  to  truck-drivers,  teamsters,  and  numerous 
other  classes  of  employment  whose  followers  use  the  streets  in 
the  regular  course  of  their  duty,  and  whose  peril  on  the  streets 
is  no  greater  than  that  of  any  other  person,  but  who  would 
not  be  injured  but  for  the  fact  that  their  duty  takes  and  keeps 
them  on  the  street.    It  does  not  seem  to  us  that  the  legislature 
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ever  intended  that  these  persons  should  be  excluded  from  the 
benefit  of  industrial  accident  compensation. 
The  petition  is  denied. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  16, 1918. 


(CIt.  No.  2072.    Second  Appellate  DiBtrict.— February  18,  1918.] 

BLOGHMAN  COMMERCIAL  ft  SAVINGS  BANK  (a  Cor- 
poration), Respondent,  v.  L.  Y.  EETCHAM,  Appellant. 

Appeal — Typewritten  TaANscBipav-AssnicPTioN  as  to  Eeoobd.— On 
an  appeal  from  a  judgment  taken  under  the  alternative  method, 
where  only  a  typewritten  transcript  is  filed,  the  appellate  court  will 
assume  that  the  parties  have  printed  in  their  briefs  such  portions 
of  the  record  as  they  desire  to  call  to  the  attention  of  the  court, 
and  the  court's  statement  of  facts  will  be  confined  to  matters  thus 
brought  to  its  attention. 

Pbomissobt  Note — Plage  of  Payment— Filling  in  of  Blank  Space 
BY  HoLDEB — Immatebial  Altebation. — Where  the  place  of  pay- 
ment of  a  promissory  note  is  left  blank,  and  the  blank  space  is  pre- 
ceded by  the  word  "at/'  there  is  an  implied  authority  given  to  the 
holder  to  fill  in  the  blank  by  designating  a  place  of  payment  at  his 
election,  and  the  act  done  by  him  under  such  authorization  is  not 
a  material  alteration  of  the  instrument. 

Id. — Note  Executed  in  Fobeion  COuntby — Fillinq  in  or  Place  of 
Payment  as  Califobnia — Govebnino  Law. — In  view  of  section 
1646  of  the  Civil  Code  which  provides  a  contract  la  to  be  inter- 
preted according  to  the  law  of  the  place  where  it  is  to  be  per- 
formed, or  if  it  is  does  not  indicate  a  place  of  performance,  accord- 
ing to  the  law  of  the  place  where  it  was  made,  where  a  promissory 
note  was  made  in  Mexico,  with  the  place  of  payment  left  blank, 
preceded  by  the  word  "at,"  and  the  payee  filled  in  the  place  of  pay- 
ment as  California,  the  note  is  enforceable  as  a  commercial  instru- 
ment in  California,  though  not  enforceable  under  the  laws  of  Mexico. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Shreve  ft  Shreve,  and  Harry  W.  Horton,  for  Appellant. 
Sam  Perry  Smith,  and  Laurence  H.  Smith,  for  Respondent. 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment. The  action  is  based  upon  an  alleged  promissory  note 
dated  at  Ensenada,  Mexico.  The  case  is  presented  upon 
printed  briefs  and  without  oral  argument.  Appellant  con- 
tends that  as  to  certain  matters  the  evidence  does  not  sustain 
the  findings,  and  as  to  other  matters  that  the  court  erred  in 
its  ruling  at  the  trial.  On  both  sides  the  briefs  discuss  por- 
tions of  the  evidence  without  furnishing  us  any  quotations 
therefrom.  Only  a  typewritten  transcript  on  appeal  has  been 
filed.  In  such  cases  the  rule  is  that  we  will  assume  that  the 
parties  have  printed  in  their  briefs  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the  court,  and  that  our 
statement  of  facts  should  be  confined  to  matters  thus  brought 
to  our  attention.  (Code  Civ.  Proc,  sec.  953c ;  Jones  v.  Ameri- 
can Potash  Co.,  35  Cal.  App.  128,  [169  Pac.  397] ;  Stewart  v. 
Andrews,  35  Cal.  App.  230,  [169  Pac.  397].)  Therefore,  we 
shall  discuss  on  the  merits  only  those  points  which  are  illus- 
trated by  quotations  from  the  transcript  and  those  assertions 
of  fact  made  by  one  party  and  definitely  admitted  on  the 
other  side,  as  being  shown  by  the  record. 

The  note  as  dated  and  delivered  at  Ensenada,  Mexico,  read, 
in  part,  as  follows:  "Six  months  after  date,  without  grace,  I 
promise  to  pay  to  the  order  of  myself  at  One  Thou- 
sand Dollars,  in  Gold  Coin  of  the  United  States  of  America, 
of  the  present  standard  value.'*  After  the  note  had  been  de- 
livered and  after  it  came  into  the  possession  of  the  plaintiff, 
the  plaintiflF  inserted  in  the  blank  line  left  therein,  after  the 
word  "at,"  the  words  "Blochman  Commercial  &  Savings  Bank 
of  San  Diego,  San  Diego,  California."  The  defendant  claims 
that  this  was  a  material  alteration  in  the  instrument  and  that 
for  that  reason  no  recovery  can  be  had  thereon.  He  further 
claims  that  had  no  place  of  payment  been  inserted  in  the  note, 
questions  concerning  its  execution  and  meaning  would  bo 
determined  according  to  the  law  of  Mexico,  under  which,  he 
asserts,  he  would  be  entitled  to  the  equitable  defenses  set  up 
in  the  answer.    For  the  reason  above  suggested,  he  has  not 
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properly  brought  before  us  those  equitable  defenses  or  the 
rulings  of  the  court.  We  find,  however,  in  the  respondent's 
brief,  a  quotation  from  the  record  which  shows  that  at  the 
trial  the  attorney  for  defendant  stated:  **I  do  not  expect  to 
go  into  that  fraud  proposition."  We  presume  that  this  re- 
ferred tq  those  equitable  defenses,  whatever  they  were. 

Section  1700  of  the  Civil  Code  provides  that,  ''The  inten- 
tional destruction,  cancellation,  or  material  alteration  of  a 
written  contract,  by  a  party  entitled  to  any  benefit  under  it, 
or  with  his  consent,  extinguishes  all  the  executory  obligations 
of  the  contract  in  his  favor,  against  parties  who  do  not  con- 
sent to  the  act."  Appellant  relies  upoii  certain  decisions 
made  in  other  states  and  upon  Pelton  v.  San  Jacinto  Lumber 
Co.,  113  Cal.  21,  [45  Pac.  12].  In  the  Pelton  case  it  does 
not  appear  that  any  blank  was  left  in  the  note  with  words 
indicating  an  undesignated  place  of  payment.  After  its  exe- 
cution it  was  altered  by  adding  thereto  a  stated  place  of  pay- 
ment in  the  state  of  New  York,  although  the  note  was  made 
in  California.  It  was  held  that  this  alteration  of  the  note 
was  material.  As  it  read  before  its  alteration  it  was  payable 
only  in  this  state,  but  thereafter  it  was  made  payable  at  a 
designated  bank  in  the  state  of  New  York.  We  are  of  the 
opinion,  however,  that  where,  as  in  the  case  at  bar,  there  is 
a  blank  in  the  note  preceded  by  the  word  *'at,'*  there  is  an 
implied  authority  given  to  the  holder  to  fill  that  blank  by 
designating  a  place  of  payment  at  his  election.  The  act  done 
by  him  under  that  authorization  does  not  constitute  a  mate^ 
rial  alteration  in  the  instrument.  In  the  interpretation  of 
contracts  the  intention  of  the  parties,  so  far  as  ascertainable 
and  lawful,  will  control.  (Civ.  Code,  sees.  1636,  3268.)  The 
modern  trend  of  authority  seems  to  be  that  where  the  place 
of  payment  is  inserted  in  a  blank  of  the  kind  above  described, 
left  in  the  note  at  the  time  it  was  signed  or  indorsed  by  the 
prior  party  sought  to  be  charged,  the  holder  will  be  per- 
mitted to  recover.  Some  cases  base  this  rule  upon  the  doc- 
trine of  estoppel,  but  the  doctrine  of  implied  authority  is  also 
fully  admitted;  it  being  recognized,  however,  that  an  express 
understanding  that  no  place  of  payment  is  to  be  inserted  will 
in  any  event  negative  the  implied  authority.  (Diamond  Dis- 
tilleries Co.  V.  Oott,  137  Ky.  585,  [31  L.  R.  A.  (N.  S.)  643, 
126  S.  W.  131].)  Tftat  case  is  also  reported  in  31  L.  R.  A. 
(N.  S.)  643,  where  the  authorities  are  collected  in  an  exten- 
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give  note.  See,  also,  note  in  Ann.  Cas.  1912B,  1010.  De- 
fendant in  this  case  testified  that  at  the  time  of  the  execution 
of  the  note  nothing  was  said  between  himself  and  the  per- 
sons to  whom  he  delivered  it  as  to  whether  or  not  the  place 
of  payment  should  be  filled  in.  It  is  not  claimed  that  there 
is  anything  in  the  record  to  show  that  the  Mexican  law  did 
not  permit  blanks  in  notes  to  be  filled  in  by  the  owner. 
Therefore,  presumably  the  law  of  Mexico  is  the  same  as  that 
of  California,  according  to  which,  as  we  have  stated,  a  blank 
space  of  the  kind  above  described  may  be  filled  in  by  the 
holder  of  the  note. 

Appellant  further  claims  that  under  the  laws  of  Mexico  the 
note  could  not  be  enforced  as  a  commercial  instrument  and 
was  void  because  it  was  not  in  the  form  and  substance  re- 
quired by  those  laws.  **A  contract  is  to  be  interpreted 
according  to  the  law  and  usage  of  the  place  where  it  is  to  be 
performed;  or,  if  it  does  not  indicate  a  place  of  performance, 
/  according  to  the  law  and  usage  of  the  place  where  it  is  made." 
I  (Civ.  Code,  sec.  1646.)  Our  decision  that  the  plaintiff  was 
authorized  to  make  the  note  payable  at  a  place  in  California 
carries  with  it  the  conclusion,  above  stated,  that  such  act  of 
|the  plaintiff  did  not  constitute  an  alteration  which  changed 
the  legal  import  or  effect  of  the  instrument  Therefore,  the 
executory  obligations  of  the  note  were  not  extinguished  by 
that  act,  and  the  provisions  of  Civil  Code,  section  1700,  are 
not  applicable  to  this  case. 

The  note  is  a  valid  obligation  of  the  defendant.  No  con- 
tention is  made  that  it  is  unpaid,  or  that  the  plaintiff  was 
not  shown  to  be  the  owner  thereof. 

The  record  as  presented  to  us  raises  no  other  questions 
which  we  are  called  upon  to  consider. 

The  judgment  is  affirmed. 

James^  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[€%▼.  No.  2304.    Seeond  Appellata  District.— Febrnarj  18,  1918.] 

P.  V.  GENTEY,    Respondent,  v.  U.  CITRON    et  aL, 
Appellants. 

Unlawful  Detainebt— None*  to  Quit— Sbrvicb  upon  Oni  of  Two 
LxssBis. — Service  upon  one  of  two  lessees  who  had  bound  them- 
selves as  coparties  to  a  lease,  of  the  three  da^'  notice  to  quit  pro- 
Tided  in  subdivision  2,  section  1161,  of  the  Code  of  Civil  Procedure, 
the  notice  being  addressed  to  both  lessees,  is  sufficient  to  terminate 
the  tenancy  and  to  justify  the  commencement  of  an  action  in  nn- 
lawfol  detainer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  H.  Thomas,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenck,  and  Jos.  Citron,  for  Appellants. 

Alfred  W.  Allen,  and  Fred  W.  Heatherly,  for  Respondent. 

WORKS,  J.,  pro  tern. — This  is  an  action  for  unlawful  de- 
tainer, in  which  the  defendants  appeal  from  a  judgment 
against  them. 

The  defendants  together  occupied  the  premises  which  are 
the  subject  of  the  action,  under  a  written  lease  executed  by 
the  plaintiff.  Before  the  commencement  of  the  action  the 
plaintiff  served  upon  one  of  the  lessees  the  three  days'  notice 
to  quit  which  is  provided  for  in  subdivision  2,  section  1161, 
Code  of  Civil  Procedure,  the  notice  having  been  addressed 
to  both  lessees.  The  statute  mentioned  requires  service  of 
the  notice  upon  ''the  tenant,"  and  the  appellants  contend 
that  a  service  upon  one  of  two  tenants  situated  as  they  are  is 
insufficient.  The  point  is  untenable.  As  the  lessees  had 
bound  themselves  together  as  coparties  to  the  lease,  standing 
thus  in  opposition  to  the  respondent,  the  lessor,  they  occupied 
as  between  themselves  and  as  to  him  a  relationship  kindred 
to  that  of  copartners,  if,  in  fact,  they  might  not  actually  have 
been  regarded  by  him  as  copartners  {Spencer  v.  Barnes,  25 
Cal.  App.  139,  [142  Pac.  1088]),  which  latter  point  we  do 
not,  however,  decide.  A  notice  to  one  of  copartners  binds  the 
partnership  {Burritt  v.  Dickson,  8  Cal.  113),  and  we  can  see 
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no  reason  why  the  spirit  and  justice  of  the  rule  do  not  require 
its  application  to  such  a  case  as  is  here  presented.  In  fact, 
it  has  been  determined  in  other  jurisdictions  that  where  two 
or  more  tenants  hold  either  jointly  or  in  common,  a  service 
of  notice  to  quit  upon  one  of  them  is  sufficient  to  terminate 
the  tenancy  of  all.  (16  R.  C.  L.,  p.  1176;  24  Cyc,  p.  1332.) 
The  judgment  is  affirmed* 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Ch,  No.  1972.    Seeond  AppeHate  Distriet.— FebmaTy  18,  1918.] 

CALIFORNIA  TROJAN  POWDER  COMPANY  (a  Cor- 
poration),  Appellant,  v.  LEIGH  GARNSEY  et  al., 
Respondents. 

PuBUo  WoKK — TiTiA  or  Act  ov  1897~Claims  Imolxtded. — The  act 
entitled  "An  aet  to  secure  the  payment  of  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state,  muni- 
cipal, or  other  public  work"  (Stats.  1897,  p.  202),  is  not,  under  sec- 
I  tion  24  of  article  lY  of  the  constitution,  so  limited  in  its  title  as 
not  to  cover  the  claims  of  persons  employed  by  other  than  the  prin- 
eipal  conttactor,  and  such  title  includes  claims  for  materials  furnished 
to  fubeontraetors. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  R.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ervin  S.  Best,  Isidore  B.  Doekweiler,  and  Thomas  A.  J. 
Dockweiler,  for  Appellant. 

Scarborough  ft  Bowen,  for  Respondents. 

CONREY,  P.  J.— This  is  an  appeal  by  the  plaintiff  from 
a  judgment  dismissing  the  plaintiff's  action  as  to  the  defend- 
ants Leigh  G.  Gamsey  and  Globe  Indemnity  Company  upon 
plaintiff's  refusal  to  amend  its  complaint  after  an  order  sus- 
taining the  demurrer  thereto  of  those  defendants.  The 
plaintiff  furnished  materials  to  a  subcontractor,  whose  con- 
tract was  with    the    defendant    Garnsey.    Garnscy  was  the 
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contractor  in  the  principal  contract,  which  was  made  between 
him  and  the  state  of  California  for  the  construction  and 
completion  of  a  portion  of  the  state  highway  in  Ventura 
County.  The  materials  furnished  by  the  plaintiff  were  used 
by  the  subcontractor  upon  a  part  of  the  work  included  in  the 
principal  contract.  On  obtaining  his  contract  with  the  state, 
Garnsey,  together  with  defendant  Globe  Indemnity  Company, 
executed  a  bond  for  the  purpose  and  in  the  terms  required  by 
an  act  of  the  legislature  of  the  state  of  California,  entitled 
''An  act  to  secure  the  payment  of  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state, 
municipal,  or  other  public  work,"  and  an  act  amendatory 
thereof.  (Stats.  1897,  p.  202,  and  Stats.  1911,  p.  1422.)  If 
under  the  statute  as  in  force  during  the  year  1914,  when  the 
contract  and  undertaking  were  made,  such  an  undertaking 
covered  the  matter  of  payment  for  materials  furnished  to  a 
subcontractor  to  be  used  and  which  were  used  in  the  perform- 
ance of  the  work  described  in  the  principal  contract,  then 
the  complaint  stated  a  cause  of  action  against  the  defendants 
who  executed  that  undertaking.  In  the  case  of  Associated 
Oa  Co,  V.  Commary-Peterson  Co.,  32  Cal.  App.  582,  [163 
Pac.  702],  the  facts  were  similar  to  the  case  at  bar  and  the 
same  question  was  presented.  It  was  there  held  that  the 
statute  in  question  is  not  confined  to  the  engagements  of  the 
contractor.  **It  was  manifestly  intended  to  cover  all  labor 
and  all  material  contributing  to  the  improvement,  whether 
furnished  directly  to  the  contractor  or  indirectly  through  a 
subcontractor."  In  the  absence  of  any  controlling  decision 
in  this  state,  the  court  discussed  a  number  of  decisions  ren- 
dered in  other  jurisdictions.  A  petition  for  a  rehearing  of 
that  cause  in  the  supreme  court  was  denied. 

Notwithstanding  the  authority  of  the  decision  mentioned 
above,  counsel  for  respondents  insist  that  a  different  ruling 
should  be  made,  their  argument  being  based  upon  a  point  not 
suggested  in  the  former  case.  They  admit  that  the  language 
of  the  statute,  exclusive  of  its  title,  is  broad  enough  to  in- 
clude the  claim  of  the  plaintiff;  but  they  say  that  the  titl^ 
thereof  (which  we  have  quoted  supra) ^  is  so  limited  that  the 
statute  does  not  cover  the  claims  of  any  persons  except  those 
employed  by  the  principal  contractor.  In  support  of  this 
contention  they  rely  upon  article  IV,  section  24,  of  the  con- 
stitution of  this  state. 
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"Recognizing  the  mandatory  eflPect  of  the  provision  regard- 
ing the  substance  of  the  titles  given  legislative  acts,  the 
decisions  have  construed  that  provision  in  various  cases.  It 
has  been  said  that  the  purpose  of  requiring  the  title  to  ex- 
press the  subject  of  the  act  was  that  legislators  themselves,  as 
well  as  the  public  might  not  be  deceived  by  false,  misleading, 
or  deceitful  titles,  and  so  permit  mischievous  legislation  to 
be  unwittingly  enacted.  A  liberal  rule  of  construction  has 
been  adopted,  however,  in  the  interest  of  protecting  meri- 
torious legislation  from  being  declared  void  through  inarti- 
ficially  constructed  titles.  *The  main  object  of  this  provision 
is  to  prevent  legislators  and  the  public  from  being  entrapped 
by  misleading  titles  to  bills  whereby  legislation  relating  to 
one  subject  might  be  obtained  under  the  title  of  another.  .  .  . 
It  seems  to  be  well  settled  that  it  is  not  necessary  that  the 
title  of  an  act  should  embrace  an  abstract  or  catalogue  of  its 
contents.*  (Abeel  v.  Clark,  84  Cal.  226,  [24  Pac.  383].) 
Where  the  body  of  an  act  embraces  provisions  which  are 
germane  to  the  general  subject  stated  in  its  title,  the  title  will 
be  held  sufficient  to  comprehend  all  of  the  provisions  of  the 
act  itself;  and  where  the  title  suggests  to  the  mind  the  field 
of  legislation  which  the  text  of  the  act  includes,  the  title  will 
not  be  held  misleading  or  insufficient,  or  the  act  restricted  in 
its  operation."  {People  v.  Jordan,  172  Cal.  391,  394,  [156 
Pac.  451,  453].)  Applying  the  principles  above  stated,  it 
appears  clear  to  us  that  the  provisions  contained  in  the  text 
of  the  statute  here  under  consideration  do  not  extend  beyond 
the  field  of  legislation  naturally  suggested  to  the  mind  by 
the  words  **  materialmen  .  .  .  employed  by  contractors  upon 
state,  municipal,  or  other  public  work."  It  is  our  opinion 
that  the  complaint  stated  a  cause  of  action. 

The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  tenL,  concurred. 
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[Crfm.  No.  406.    Third  AppeUata  Diatrict.— -Febroary  18,  1918.] 
THE  PEOPLE,  Respondent,  v.  G.  PERA,  Appellant. 

INTOZIGATING  LiQUOBS — SaLB  WitHIN  NO-UCENSl  TEBBITOBT — ^LOCATION 

OF  Place — Bvidenci— Testimony  of  CJounty  Clerk. — ^In  a  prose- 
eution  for  the  crime  of  keeping  a  place  of  public  resort  in  no-license 
territory  for  the  purpose  of  sale  therein  of  alcoholic  liquor,  testi- 
mony of  the  county  clerk  that  the  town  in  which  the  defendant 
kept  such  resort  was  outside  of  the  boundaries  of  any  incorporated 
fity  or  town,  and  within  a  certain  supervisorial  district  which  had 
▼oted  no-license,  is  sufficient  to  show  that  such  place  was  within 
no-license  territory. 

Id. — Application  fob  Federal  Liquob  License. — In  such  a  prosecution, 
the  admission  in  evidence  of  a  purported  written  application  of  the 
defendant  for  a  federal  liquor  license  without  proof  that  the  same 
was  signed  by  him  was  erroneous,  but  without  prejudice,  where  the 
other  evidence  sufficiently  supported  the  verdict. 

Id. — Otheb  Sales. — In  a  prosecution  for  the  crime  of  keeping  a  place 
of  public  resort  in  no-license  territory  for  the  purpose  of  sale  in 
such  territory  of  alcoholic  liquor,  testimony  as  to  a  sale  of  liquor 
made  by  defendant  fourteen  days  prior  to  the  commission  of  the 
date  charged  is  admissible  to  show  the  character  of  the  place  and 
the  purpose  of  the  defendant. 

Id. — Intent  to  Commit  Act — ^Existence  Immaterial. — In  a  prosecu* 
tion  for  the  crime  of  keeping  a  place  of  public  resort  in  no-license 
territory  for  the  purpose  of  sale  in  such  territory  of  alcoholic 
liquor,  it  is  not  necessary  to  the  consununation  of  the  crime  that  an 
intent  to  commit  the  act  be  shown,  since  the  mere  commission  of 
such  act  is  sufficient  to  constitute  the  crime. 

Id, — Possession  of  Federal  Liquor  License — Effect  of — Instruc- 
tion.— An  instruction  that  the  possession  by  defendant  of  a  federal 
liquor  license  could  not  legally  operate  as  a  shield  to  any  person 
shown  to  have  committed  the  crime  of  keeping  a  public  resort  for 
the  sale  of  alcoholic  liquors  in  no-license  territory,  against  the 
penal  consequences  thereof,  is  abstractly  correct  in  the  statement 
of  the  principle  declared  therein. 

Id. — Punishment  for  Offensb— Sentence  of  Fine  and  Imprison- 
ment— Inyalidttt  as  to  Imprisonment. — Under  section  19  of  the 
local  option  law,  limiting  imprisonment  upon  conviction  of  any  of 
the  provisions  of  the  law  to  seven  months,  a  sentence  to  imprison- 
ment for  one  month  and  to  a  fine  of  six  hundred  dollars,  and  in 
default  of  payment,  imprisonment  not  exceeding  one  day  for  each 
two  dollars  thereof,  is  void  as  to  imprisonment  for  nonpayment  of 
flne. 
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Appeal  —  Modipicatxon  or  Judgments  —  Jurisdiction  or  District 
Court  or  Appeal. — ^The  district  court  of  appeal,  before  its  judg- 
ments become  final  or  before  the  causes  in  which  such  judgments 
are  rendered  are  transferred  to  the  supreme  court  upon  petition, 
has  the  right  or  jurisdiction  to  modify  its  judgments,  or  set  them 
aside  if  for  good  reasons  such  a  course  is  required. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County,  and  from  an  order  denying  a  motion  for  a 
new  trial  and  from  an  order  denying  a  motion  in  arrest  of 
judgment.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  J.  Schino,  and  Terry  W.  Ward,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — ^Defendant  was  informed  against  by  the  dis- 
trict attorney  of  the  county  of  Merced  for  the  crime  of  keep- 
ing a  place  of  public  resort  in  no-license  territory  for  the 
purpose  of  sale  in  no-license  territory  of  alcoholic  liquor. 
The  jury  returned  a  verdict  of  guilty  as  charged  in  the  in- 
formation. Defendant  made  a  motion  in  arrest  of  judgment 
and  a  motion  for  new  trial,  both  of  which  motions  were  de- 
nied. Judgment  was  pronounced  and,  as  entered  in  the 
minutes  of  the  court,  read  as  follows: 

'*It  is  ordered,  adjudged  and  decreed  that  said  defendant, 
G.  Pera,  be,  and  he  is  fined  in  the  sum  of  $600,  said  sum  to 
be  paid  to  the  clerk  of  this  court,  immediately,  and  in  de- 
fault of  said  payment  of  fine,  said  defendant  to  be  imprisoned 
in  the  Merced  County  jail  for  a  term  not  exceeding  one  day 
for  each  $2,  of  such  fine  so  remaining  unpaid.  It  is  further 
ordered,  adjudged  and  decreed  that  said  defendant  be,  and 
he  is  hereby  sentenced  to  serve  a  term  of  one  month  in  the 
Merced  County  jail.'* 

The  appeal  is  from  the  judgment,  the  order  denying  the 
motion  in  arrest  of  judgment,  and  the  order  denying  the 
motion  for  a  new  trial. 

Appellant  contends  that  the  **  judgment  is  excessive,  void, 
and  unintelligible.'' 
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It  appears  from  the  record  that,  at  the  time  of  pronouncing 
judgment,  the  court  imposed  the  fine  of  six  hundred  dollars, 
with  the  alternative  of  imprisonment,  and  then  the  following 
colloquy  ensued: 

'*The  Court:  Now,  Mr.  District  Attorney,  of  course  I  don't 
think  there  is  any  question  but  what  the  court  has  the  right 
to  go  ahead,  after  this  kind  of  a  judgment,  and  impose  a 
sentence  of  imprisonment. 

**Mr.  McCray:  I  will  just  read  the  section. 

**The  Court:  This  imprisonment,  of  course,  is  only  in  de- 
fault of  the  payment  of  the  fine,  that's  all,  and  there  is  no 
imprisonment  at  all  except  for  a  default  in  the  payment  of 
the  fine,  that  is  only  to  compel  the  payment  of  the  fine,  that 
is  all.  It  is  therefore  ordered,  adjudged  and  decreed  that 
you  be  imprisoned  in  the  county  jail  of  the  county  of  Merced 
for  the  term  of  one  month." 

It  is  the  contention  of  appellant  that,  under  the  first  part 
of  the  judgment,  imposing  a  fine  of  six  hundred  dollars,  or 
imprisonment  for  one  day  for  each  two  dollars  of  the  fine, 
he  may  be  compelled  to  serve  three  hundred  days,  while,  in 
addition,  under  the  second  part  of  the  judgment,  he  must 
serve  one  month  without  the  alternative  of  a  fine,  a  total 
of  330  days. 

Section  19  of  the  Local  Option  Act  (Stats.  1911,  p.  604), 
under  the  provisions  of  which  the  defendant  was  tried  and 
convicted,  provides:  "Any  person  violating  any  of  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not 
exceeding  six  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  seven  months,  or  by  both  such  fine 
and  imprisonment." 

Section  1205  of  the  Penal  Code  reads  as  follows:  **A  judg- 
ment that  the  defendant  pay  a  fine  may  also  direct  that  he 
be  imprisoned  until  the  fine  be  satisfied.  But  the  judgment 
must  specify  the  extent  of  the  imprisonment,  which  must  not 
exceed  one  day  for  every  two  dollars  of  the  fine,  nor  extend 
in  any  case  beyond  the  term  for  which  the  defendant  might 
be  sentenced  to  imprisonment  for  the  offense  of  which  he 
has  been  convicted." 

It  is  manifest  that  the  penal  clause  of  the  local  option  stat- 
ute limits  the  power  of  the  court  to  impose  punishment  by 
imprisonment  to  a  term  of  seven  months,  and  that,  therefore, 
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the  alternative  puniahment  by  imprisonment  imposed  by  the 
court  in  this  case  for  default  in  the  payment  of  the  fine  of 
six  hundred  dollars  imposed  would,  in  case  the  fine  were  not 
paid,  be  in  excess  of  the  power  of  the  court  to  inflict. 

Section  1205  of  the  Penal  Code  originally  read  as  follows: 
"A  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying 
the  extent  of  imprisonment,  which  must  not  exceed  one  day 
for  every  dollar  of  the  fine/' 

The  supreme  court,  in  Ex  parte  Rosenheim,  83  Cal.  388, 
[23  Pac.  372],  construing  said  section  as  it  then  read,  held, 
quoting  the  syllabus:  "When  the  court  sentences  a  defend- 
ant to  a  term  of  imprisonment,  and  also  to  pay  a  fine,  there 
can  be  no  further  imprisonment  for  nonpayment  of  the  fine, 
under  section  1205  of  the  Penal  Code,  that  section  not  apply- 
ing to  cases  in  which  the  judgment  is  for  a  fine  coupled  with 
a  sentence  of  imprisonment." 

The  attorney-general  has  cited  us  to  no  case  giving  section 
1205  a  different  construction  from  that  given  it  in  the  above 
case.  He  contends,  however,  that  the  amendment  of  the 
section  by  the  legislature  of  1891  (Stats.  1891,  p.  52)  so 
changed  the  section  as  to  make  the  construction  given  it  in 
the  Rosenheim  case  inapplicable  or  without  controlling  force 
in  determining  the  true  meaning  thereof  as  it  now  stands. 
The  section  as  amended,  it  will  be  noted,  besides  changing 
the  rate  per  day  at  which  a  fine  shall  be  satisfied  by  impris- 
onment from  one  to  two  dollars,  adds  the  following  language 
to  the  section:  "...  nor  [the  imprisonment  in  case  of  fine] 
extend  in  any  case  beyond  the  term  for  which  the  defendant 
might  be  sentenced  to  imprisonment  for  the  offense  of  which 
he  has  been  convicted." 

We  feel  frank  enough  to  say  that  the  Rosenheim  case  went 
to  the  extreme  limit  in  holding  section  1205  inapplicable  to 
cases  where  "the  court  has  imposed  a  term  of  imprisonment 
and  also  a  fine."  It  seems  to  us  that  the  section  may  justly 
be  interpreted  to  mean  that,  where  the  law  of  the  violation 
of  which  a  person  has  been  convicted  authorizes  the  imposi- 
tion of  a  sentence  of  imprisonment  and  also  a  fine,  both  a 
fine  and  a  sentence  of  imprisonment  may  be  imposed  and  the 
alternative  of  imprisonment  ordered  to  satisfy  the  fine,  pro- 
vided the  fine  is  such  that  the  imprisonmout  for  the  nonpay- 
ment thereof,  taken  alone  or  together  with  the  sentence  of 
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imprisonment,  will  not  have  the  effect  of  extending  the  impris- 
onment beyond  the  maximum  term  of  imprisonment  pre- 
scribed by  the  statute.  But,  as  stated,  the  Rosenheim  case, 
supra,  goes  further,  and  holds  that  section  1205  has  no  appli- 
cation to  such  a  case,  and  since,  as  declared,  our  attention 
has  been  called  to  no  subsequent  decision  of  the  supreme  court 
overruling  that  case  upon  the  point  under  consideration,  this 
court  is  bound  by  the  conclusion  therein  announced,  assum- 
ing that  there  is  no  such  change  in  section  1205  by  reason  of 
Its  amendment  by  the  legislature  of  1891  as  to  justify  us  in 
holding,  as  the  attorney-general  undertakes  to  point  out,  that 
the  said  amendment  has  rendered  the  Rosenheim  decision 
without  force  in  its  application  to  said  section.  But,  accept- 
ing, as  we  are  required  to  do,  the  construction  given  section 
1205  in  the  Rosenheim  case,  we  perceive  nothing  in  the  lan- 
guage added  to  the  section  which  warrants  the  conclusion 
that  it  should  be  given  a  different  construction  from  that  to 
which  it  is  subjected  in  the  case  named  or  (in  other  words) 
that  makes  it  any  the  less  inapplicable  now  than  before  its 
amendment  to  cases  where  a  fine,  in  addition  to  a  sentence  of 
imprisonment,  has  been  imposed.  Indeed,  it  seems  to  us  that 
the  purpose  of  the  amendment  was  merely  to  make  it  plain 
that  in  no  case  should  the  alternative  of  imprisonment  for 
default  in  the  payment  of  a  fine  be  such  as  would  make  the 
imprisonment  extend  beyond  the  maximum  term  of  imprison- 
ment which  is  prescribed  for  the  offense  of  which  the  defend- 
ant is  convicted.  However,  under  the  rule  laid  down  in  the 
Rosenheim  case,  we  are  constrained  to  hold  that  that  portion 
of  the  judgment  in  this  case  whereby  a  fine  of  six  hundred  dol- 
lars, with  the  alternative  of  imprisonment  in  the  county  jail 
for  a  period  of  time  not  exceeding  one  day  for  each  two  dol- 
lars of  such  fine,  was  imposed,  is  void.  But  that  portion  of 
the  judgment  sentencing  the  defendant  to  a  term  of  one 
month  in  the  county  jail  is  undoubtedly  valid,  and  will  have 
to  stand. 

It  is  next  urged  that  the  evidence  was  insufficient  to  justify 
the  verdict,  in  that  there  is  a  failure  of  proof  of  the  follow- 
ing essential  facts:  1.  That  on  or  about  the  fourth  day  of 
February,  1917,  defendant  kept  a  place  of  public  resort, 
where  the  alcoholic  liquors  specifically  designated  in  the  in- 
formation were  kopt  for  the  purpose  of  sale  and  distribution; 
2.  That  the  said  town  of  North  Dos  Palos  was  not  on  said 
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date  within  the  boundaries  of  any  incorporated  city  or  town ; 
3.  That  said  supervisorial  district  was  not  then  and  there 
*  *  no-license  territory.  *  * 

The  testimony  upon  which  the  verdict  was  predicated  may 
briefly  be  stated  as  follows: 

J.  R.  Ryan,  a  deputy  sheriff  of  Merced  County,  testified 
that  he  met  the  defendant  at  his  place  in  South  Dos  Palos 
on  Sunday,  the  fourth  day  of  February,  1917;  that  he  and 
Claud  Wills,  another  deputy  sheriff,  had  gone  there  with  a 
search-warrant  "to  search  for  liquor  in  the  place."  He  tes- 
tified: "I  went  into  a  house.  .  .  .  This  room  has  a  bar  in 
it;  it  has  a  big  safe  in  it,  and  in  this  safe  there  is  a  whole 
lot  of  cases,  there  might  be  eight  or  nine  cases  in  there,  soda 
water,  ginger  ale  and  stuff  on  that  order.*'  He  described  the 
bar  and  fixtures  and  stated  that,  on  the  rack  end  of  the 
bar,  he  found  a  half  bottle  of  whisky.  This  bottle  was  pro- 
duced and  identified  and  admitted  in  evidence.  The  witness 
said  that  he  saw  a  woman,  afterward  proven  to  be  the  wife 
of  the  defendant,  in  the  back  of  the  house  who  had  two 
pitchers  and  was  pouring  something  into  the  sink;  that  Mr. 
Wills  took  the  pitchers  from  her  and  emptied  the  contents 
into  two  bottles,  and  these  bottles,  containing  wine,  were  also 
received  in  evidence.  The  witness  testified  that,  about  ten 
minutes  after  he  reached  the  premises,  **the  defendant  drove 
into  the  yard,  and  Mr.  Wills  addressed  him  in  my  presence. 
He  asked  him  if  he  was  Mr.  Pera,  and  he  said  he  was;  there 
was  a  little  shed  there  (afterward  proven  to  be  about  sixty 
feet  from  the  house),  and  Mr.  Wills  asked  him  if  that  was 
his  shed,  and  he  said  it  was,  and  it  had  a  lock  on  it,  and  Mr. 
Wills  lifted  the  lock  out  and  opened  the  door,  where  we  found 
this  stuff  in  there,  and  he  asked  him  if  that  was  his,  and 
he  said  it  was,  and  we  proceeded  to  take  it  out  and  cheek  it 
up  to  see  how  much  was  there.  .  .  .  While  we  were  checking 
this  stuff  up  Mr.  Pera  walked  up  within  probably  six  or  eight 
feet  of  me,  and  he  had  his  hand  laying  on  a  little  girl  s 
shoulder,  or  head,  I  don't  remember  which,  and  he  said  to 
her:  'What  do  you  know  about  these  fellows,'  he  said,  *they 
are  taking  the  bread  away  from  you.*  "  There  were  identi- 
fied, as  having  been  taken  from  the  shed,  fifty-three  bottles 
containing  various  liquors,  and  a  case  containing  thirty-three 
Lcttlea  of  beer,  all  of  which  were  admitted  in  evidence.    The 
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witness  further  said  that  defendant  said  that  the  house  and 
shed  and  the  liquors  were  his. 

Claud  Wills  corroborated  generally  the  testimony  of  wit- 
ness Ryan.  He  said  that  when  they  searched  the  shed  and 
found  liquor  there  the  defendant  said  that  it  was  his  and  that 
it  was  "for  the  family  use";  that  he  also  said:  **I  don't  deny 
selling  any  whisky'';  that  he  said  that  he  had  sold  liquor  to 
one  Wegner,  **but  Wegner  did  not  have  no  bottle  of  his." 

W.  M.  Morrison  testified  that,  in  December,  1916,  and 
January,  1917,  he  was  engaged  as  foreman  of  the  construc- 
tion of  a  school  building  at  South  Dos  Palos,  and  that  W.  L. 
Wegner  was  a  carpenter  at  work  on  said  building;  that  some 
time  between  the  7th  and  26th  of  January,  1917,  he  and 
Wegner  went  to  a  building  and  into  a  room  which  he  said 
he  supposed  had  been  a  saloon,  because  it  had  a  bar,  and 
that  Wegner  purchased  and  paid  for  a  drink  for  each  of 
them  and  that  he  (witness)  drank  beer.  He  said  that  he  did 
not  know  the  defendant  and  he  indicated  the  house  in  which 
he  had  the  beer  by  drawing  a  diagram  on  the  blackboard. 

W.  L.  Wegner  was  sworn  as  a  witness  and  identified  the 
building  referred  to  by  witness  Morrison  and  indicated  on 
the  diagram  drawn  by  him,  and  said  that  defendant  told  him 
that  that  property  belonged  to  him.  He  corroborated  the 
testimony  of  Morrison  as  to  the  purchase  of  drinks  in  the 
house  and  said  that  defendant  sold  them.  A  bottle  of  whisky 
was  received  in  evidence  which  the  witness  said  he  had  bought 
of  defendant  on  the  21st  of  January,  1917.  He  described  the 
building  and  stated  that  in  front  of  it  was  a  sign  reading: 
** Hotel  and  saloon.     Q.  Pera,  Proprietor." 

That  the  town  of  South  Dos  Palos  was  not,  on  the  fourth 
day  of  February,  1917,  situated  within  the  boundaries  of 
an  incorporated  city  or  town  was  sufficiently  shown  by  the 
testimony  of  P.  J.  Thornton,  the  county  clerk  of  Merced 
County,  who  first  produced  the  record  of  the  board  of  super- 
visors showing  that,  on  November  5,  1912,  the  fifth  super-r 
visorial  district  outside  of  incorporated  cities  and  towns  voted 
in  favor  of  no  license  and  declaring  that  ninety  days  there- 
after such  territory  should  be  '* no-license  territory,"  and 
then  testified  that  since  the  said  fifth  day  of  November,  1912, 
there  had  been  no  **wet  and  dry  election"  in  said  district; 
that  South  Dos  Palos  was  within  the  boundaries  of  the  fifth 
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sapervisorial  district  and  that  the  town  of  Los  Banos  was  the 
only  incorporated  city  in  the  district. 

While,  it  wonld  seem,  the  prosecution  could  directly  and 
more  clearly  have  shown  that  South  Dos  Palos  was  not  at  the 
time  mentioned  within  the  boundaries  of  an  incorporated  city 
or  town,  still,  as  above  stated,  it  was  su£Sciently  shown  by  the 
statement  of  the  county  clerk  that  the  town  of  Los  Banos 
was  then  the  only  incorporated  town  situated  within  the 
boundaries  of  the  fifth  supervisorial  district.  It  was  not 
attempted  to  be  shown,  nor  was  it  claimed,  that  South  Dos 
Palos  is  situated  within  the  incorporated  limits  of  Los  Banos, 
or  is  a  part  of  that  municipal  corporation,  and  the  fact  that 
the  two  towns  bear  and  are  known  by  and  under  different 
names  warranted  the  jury  in  concluding  that  South  Dos 
Palos  was  no  part  of  Los  Banos,  and  that,  the  latter  town 
having  been  shown  to  be  the  only  incorporated  town  within 
said  supervisorial  district,  the  former  town  was  not  incor- 
porated and  formed  no  part  of  any  incorporated  town. 

The  contention  that  the  evidence  failed  to  show  that  the 
place  kept  by  defendant  in  South  Dos  Palos  was  a  public 
resort,  at  which  alcoholic  liquors  were  kept  for  sale  and  dis- 
tribution, is  not  borne  out  by  the  record.  As  already  shown, 
there  was  testimony  tending  to  prove  that  in  near  proximity 
to  the  date  of  the  arrest  of  the  defendant,  alleged  in  the 
information  as  about  the  time  he  sold  and  distributed  intoxi- 
cating liquors  at  his  place,  the  defendant  sold  various  kinds 
of  liquors  to  the  parties  giving  that  testimony;  that  on  the 
4th  of  February,  1917,  the  oiBcers  who  searched  his  premises 
found  a  large  supply  of  various  kinds  of  liquors  on  his  prem- 
ises and  in  his  possession;  that  the  defendant  admitted  to 
the  witness,  Wegner,  that  he  owned  the  place;  that  on  the 
exterior  of  the  building  there  was  attached  thereto  a  sign, 
bearing  the  words,  ** Hotel  and  Saloon*';  that  the  defendant 
admitted  to  the  witness.  Wills,  that  he  sold  whisky  there. 

The  foregoing  was  sufiScient  to  justify  the  conclusion  that 
the  defendant  kept  a  supply  of  alcoholic  liquors  at  his  place 
for  the  purpose  of  selling  the  same  to  anyone  desiring  to 
purchase  them.  Of  course,  it  will  not  be  disputed  that  a 
** public  resort,"  within  the  contemplation  of  the  statute, 
means  any  place,  whatever  the  character  of  the  building, 
where  the  public  may  purchase  and  obt.-iin  alcoholic  liquors 
at  any  time  they  may  be  asked  for.    It  may  be  true,  and 


Digitized  by  VjOOQIC 


300  PiBOPLB  V.  Peea.  [36  Cal.  App. 

doubtless  is  generally  true,  that  where  the  traffic  in  such 
liquors  is  forbidden  and,  therefore,  illicit,  the  business  of 
dispensing  the  liquors  may  be  carried  on  in  a  clandestine 
manner,  and  that,  in  some  instances,  in  the  exercise  of 
caution,  lest  arrest  and  prosecution  for  the  unlawful  act  may 
follow,  the  dispenser  may  refuse  to  make  the  illicit  sales  to 
some  certain  individuals;  but  even  so,  the  place  is  neverthe- 
less a  public  resort  within  the  meaning  of  the  law  if  there 
be  sales  of  such  liquors  to  any  part  of  the  public.  It  is,  in 
brief,  a  place  of  public  resort  if  it  be  a  place  to  which  any 
part  of  the  public  are  offered  the  opportunity  to  resort  for 
the  purpose  of  purchasing  alcoholic  liquors. 

It  is  claimed  that  it  was  prejudicial  error  for  the  court  to 
have  admitted  in  evidence  a  map  purporting  to  be  the  official 
map  of  Merced  County.  The  objections  to  it  were  that  the 
document  offered  as  the  map  was  only  an  unauthenticated 
copy  thereof,  and  that,  the  original  having  been  made  in 
the  year  1909,  it  could  not  show  the  fifth  supervisorial  dis- 
trict as  it  existed  at  the  time  of  the  alleged  commission  of 
the  offense  charged.  As  to  the  first  objection,  it  is  to  be 
answered  that  by  the  county  clerk  the  map  received  in  evi- 
dence was  shown  to  be  a  copy  of  the  original  map  as  pre- 
pared by  the  county  surveyor  and  accepted  as  the  official  map 
of  the  county  by  the  supervisors.  As  to  the  second  ground 
of  objection,  it  is  to  be  remarked  that  if  the  purpose  of  intro- 
ducing the  map  in  evidence  was  to  show  the  boundaries  of 
the  fifth  supervisorial  district  and  it  failed  to  show  such 
boundaries  as  they  are  now  established,  or  if  there  was  a 
difference  between  the  boundaries  as  delineated  on  the  map 
and  as  they  actually  existed  at  the  time  the  crime  charged 
is  alleged  to  have  been  committed,  and  such  difference  was 
of  material  importance  to  the  defendant,  then  the  latter 's 
counsel,  in  their  objection  to  the  map  on  that  ground,  should 
have  specifically  pointed  out  such  difference  and  called  the 
trial  court's  attention  thereto.  The  mere  objection,  as  coun- 
sel stated  it,  that  ''the  map  of  itself  would  not  naturally  show 
the  supervisorial  district  in  1917,*'  was  not,  in  our  opinion, 
sufficient  to  require  the  trial  court  to  order  the  map  excluded. 
There  is  no  presumption  that  the  boundaries  of  said  district 
now  or  at  the  time  the  crime  charged  is  alleged  to  have  been 
committed  are  any  different  from  what  they  are  shown  to 
be  by  the  map.    Indeed,  if  a  presumption  is  allowable  at  all 
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with  reference  to  the  fact,  we  think  it  should  be  that  the 
boundaries  of  the  district  continued  to  be  precisely  as  they 
were  when  the  map  was  made  and  as  they  are  delineated 
thereon.  (Code  Civ.  Proc,  sec.  1963,  subd.  32.)  Moreover, 
if  the  map  showed  that  South  Dos  Palos  was  not  situated 
within  the  boundaries  of  said  supervisorial  district,  the  effect 
of  allowing  the  map  in  evidence  would  the  more  likely  be  to 
assist  rather  than  to  injure  the  accused,  or  at  least  not  to 
prejudice  him. 

It  is  claimed  that  the  court  seriously  erred  in  admitting  in 
evidence  a  document,  offered  by  the  people,  purporting  to  be 
a  written  application  by  the  defendant  to  the  United  States 
revenue  office  at  San  Francisco  for  a  federal  liquor  license. 
While  the  document  bore  a  certificate  purporting  to  be  that 
of  the  chief  deputy  revenue  collector,  setting  forth  that  it 
was  an  exact  copy  of  a  document  on  file  in  his  office  and 
that  it  was  "executed  by  Q.  Pera,"  it  is  very  doubtful  whether 
it  was  competent  proof  of  the  intent  of  the  defendant  or  of 
the  character  of  the  business  he  was  carrying  on,  since  there 
was  no  proof  that  the  name,  **G.  Pera,"  subscribed  to  the 
purported  application,  was  signed  or  written  by  the  defend- 
ant or  that  it  was  his  signature,  and  since,  furthermore,  the 
purported  certificate  is  not  sealed  or  under  a  seal  and  there 
is  no  proof  that  the  person  signing  his  name  thereto  as  ' '  Chief 
Deputy  Collector"  attached  his  name  thereto  or  that  such 
name  is  his  signature.  But,  in  view  of  the  other  evidence 
in  the  case,  of  which  a  brief  risumi  is  given  above,  and  which 
\&  amply  sufficient  to  support  the  verdict,  we  cannot  say,  after 
considering  the  entire  record,  that  the  result  of  the  error  in 
admitting  the  document  in  evidence,  if  error  it  was,  has 
resulted  in  a  miscarriage  of  justice.     (Const,  art  VI,  sec. 

4y2.) 

We  think  the  testimony  of  the  county  clerk  that  there  waa 
no  other  incorporated  town  within  the  limits  of  the  fifth 
supervisorial  district  was  a  proper  and  competent  method  of 
proving  that  fact  He  stated,  it  ia  true,  that  he  had  no 
knowledge  of  that  fact  except  such  as  he  had  obtained  from 
an  examination  of  "the  records."  We  can  conceive  of  no 
"records"  which  will  affirmatively  disclose  that  a  particular 
town  or  city  is  not  incorporated,  but  no  doubt  the  witness 
knew  from  common  notoriety  that  South  Dos  Palos  was  not 
iiic-i.:i)>rutc'd,   and   we  think    upon   such  knowledge  it   was 
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proper  for  him  to  state  the  fact  But  the  coarts  may  take 
judicial  notice  of  the  fact  that  a  town  or  city  is  incorporat'id, 
if  such  be  the  fact,  and  in  this  case  the  court  judicially  knew 
that  Los  Banos  was  incorporated,  and  we  may  assume  would 
have  taken  such  notice  of  the  fact  of  the  incorporation  of 
South  Dos  Palos,  if  it  were  an  incorporated  town,  and  have 
declared  such  knowledge  to  the  jury,  as  it  would  have  been 
its  duty  to  do.  No  such  declaration  was  made  by  the  court 
to  the  jury,  nor  was  there  any  request  by  the  defendant  that 
the  court  state  to  the  jury  that  said  town  was  incorporated. 
We  are  authorized  to  assume  that  if,  in  point  of  fact,  the 
town  of  South  Dos  Palos  was  an  incorporated  town  at  the 
time  the  offense  charged  is  alleged  to  have  occurred,  the 
defendant  would  have  asked  for  an  instruction  to  that  effect. 
In  the  absence  of  such  an  instruction,  the  jury,  without  any 
consideration  of  the  testimony  of  the  county  clerk  upon  that 
question,  were  warranted  in  finding  that  South  Dos  Palos 
was  not  an  incorporated  town  at  the  time  mentioned  in  the 
information  or  at  the  time  referred  to  in  the  evidence. 

It  is  also  complained  that  the  court  erred  in  allowing  the 
witness,  Wegner,  to  testify  that,  on  January  21,  1917 — four- 
teen days  prior  to  the  date  of  the  alleged  commission  of  the 
offense — the  defendant,  at  his  place,  in  South  Dos  Palos, 
sold  him  whisky  for  which  he  paid  the  defendant  the  sum  of 
thirty-five  cents.  This  testimony  was  properly  admitted,  not 
for  the  purpose  of  proving  another  and  distinct  offense  from 
that  charged,  but  to  show  the  character  of  the  place  and  the 
purpose  of  the  defendant.  (People  v.  Cavallini,  29  Cal.  App. 
526,  531,  [156  Pac.  73].)  The  information,  as  has  been 
shown,  charges  the  defendant  with  keeping  a  place  of  public 
resort  in  the  designated  no-license  territory  for  the  purpose 
of  sale  and  distribution  therein  of  certain  specifically  enumer- 
ated alcoholic  liquors,  and  the  sale  by  defendant  to  Wegner 
was  so  near  the  time  at  which  the  offense  charged  is  alleged 
to  have  been  committed  that  most  clearly  testimony  of  said 
sale  tended  to  prove  that  the  defendant  did  keep  such  public 
resort  at  or  about  the  time  named  in  the  information. 

At  the  close  of  the  case  for  the  people,  counsel  for  the  de- 
fendant moved  the  court  to  advise  the  jury  to  acquit  on  the 
ground  that  the  state  had  failed  to  present  sufficient  proof  to 
justify  a  verdict  of  conviction.  The  particular  point  upon 
which  counsel  relied  for  the  support  of  their  motion  was  that 
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there  was  a  fatal  paucity  of  proof  of  the  location  of  the  de- 
fendant's alleged  place  of  public  resort  within  the  boundaries 
of  the  fifth  supervisorial  district,  counsel  asseverating  that 
the  only  proof  upon  that  subject  was  in  the  purported  map 
of  said  district  above  referred  to  and  that  said  map  failed  to 
show  that  the  place  was  within  said  supervisorial  district. 
Replying  to  this  statement  by  counsel,  the  court  remarked: 
''Well,  we  have  other  evidence  here."  Counsel  excepted  to 
the  remark  as  improper  and  as  tending  to  indicate  to  the 
jury  that  the  court  was  of  the  opinion  that  **the  other  evi- 
dence" was  such  as  to  warrant  a  finding  that  the  defendant's 
place  was  situated  in  said  district.  There  is  no  merit  in  this 
point. 

Necessarily,  the  court  was  compelled  to  determine,  in  pass- 
ing upon  the  motion,  whether  there  was  sufficient  evidence  in 
the  record  upon  all  essential  points  to  justify  the  submission 
of  the  case  to  the  jury.  This  would  have  been  the  necessary 
effect  of  a  denial  of  the  motion  even  if  the  court  had  merely 
denied  the  motion  without  expressing  any  opinion  in  the  pres- 
ence of  the  jury  as  to  whether  there  was  evidence  in  proof 
of  the  fact  stated  other  than  that  to  which  counsel  called 
special  attention.  But  the  court  had  the  right  to  express 
its  views  upon  the  motion  and  its  reasons  for  holding  it  to  be 
without  a  substantial  basis,  and  a  party  making  such  a  motion 
must  expect  this.  Unless  there  is  plainly  and  obviously  a 
total  failure  of  proof  upon  some  essential  element  of  the 
offense  charged,  the  defendant,  when  making  such  a  motion, 
merely  takes  a  chance  on  the  allowance  of  the  motion,  and 
himself  must  assume  responsibility  for  and  abide  by  the  con- 
sequences of  a  denial  of  the  motion  and  the  incidents  attend- 
ing the  ruling  thereon,  assuming,  of  course,  that  the  court, 
in  its  ruling,  if  it  denies  the  motion,  does  not  trench  upon 
the  province  of  the  jury  by  discussing  and  expressing  an 
opinion  upon  the  weight  or  evidentiary  value  of  the  testi- 
mony. In  this  instance,  however,  it  will  be  observed  that 
the  court  made  no  comment  or  expressed  or  intimated  no 
opinion  upon  the  weight  or  the  effect  of  "the  other  evidence" 
to  which  it  referred.  It  merely  stated  that  there  was  other 
evidence  addressed  to  the  point  and  very  properly  left  to  the 
jury  the  question  whether  such  "other  evidence"  was  of 
sufficient  probative  foroc  to  satisfy  their  minds  of  the  exist- 
ence of  t-.e  fact  to  whi(?h  it  related.     Besides,  had  counsel 
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for  defendant,  previously  to  making  and  argiung  their  mo- 
tion, requested  the  court  to  exclude  the  jury  from  the  court- 
room during  the  argument  on  the  motion,  such  request  would 
undoubtedly  have  been  complied  with,  and  there  could  have 
been  no  possibility  of  the  jury  hearing  anything  which  might 
be  prejudicial  to  defendant. 

It  is  complained  that  the  court  erred  and  thus  seriously 
prejudiced  the  rights  of  the  accused  by  instructing  the  jury 
that  it  was  not  necessary  to  the  consummation  of  a  crime  of 
the  character  of  the  one  with  which  the  defendant  is  here 
charged  that  there  should  exist  and  be  shown  an  intent  to 
commit  the  act,  and  that,  therefore,  all  that  the  jury  were 
required  to  find,  to  reach  a  verdict  of  guilty,  was  that  the 
defendant  kept  a  place  of  public  resort  for  the  purpose  of 
selling  and  distributing  alcoholic  liquors  within  no-license 
territory — ^that  the  specific  intent  with  which  the  act  was 
done  was  immaterial.  We  think  the  rule  as  declared  by  the 
instruction  is  correct,  in  so  far  as  it  relates  to  a  case  of  this 
character.  The  decisions  appear  to  be  quite  uniform  upon 
the  proposition  that  where,  in  invoking  and  applying  the 
police  power,  the  legislature  has  prohibited  certain  acts  and 
denounced  them  as  criminal,  the  mere  commission  of  such 
acts,  regardless  of  the  intent  with  which  they  were  committed, 
is  sufiicient  to  constitute  the  crime  so  denounced.  There  are, 
perhaps,  certain  exceptions  to  this  rule,  as,  for  instance, 
where  the  statute  itself  uses  language  in  describing  or  de- 
fining the  crime  indicating  that  scienter  or  a  specific  intent 
to  do  the  act  was  essential  to  constitute  it  a  crime.  But  par- 
ticularly in  cases  interdicting  the  traffic  in  intoxicating 
liquors  the  rule  generally  is  that  the  mere  commission  of  the 
act  is  sufiicient  to  consummate  the  offense,  and  in  the  present 
case  the  law  authorizing  the  establishment  of  **  no-license  ter- 
ritories" uses  no  language  indicating  an  intention  in  the 
legislature  to  make  the  intent  with  which  the  act  of  keeping 
a  resort  for  the  purpose  of  selling  intoxicating  liquors  is  com- 
mitted an  ingredient  of  the  offense.  In  Commonwealth  v. 
Holsiein,  132  Pa.  St.  357,  [19  Atl.  273],  the  court,  having 
before  it  a  case  in  which  the  defendant  had  been  convicted 
of  the  unlawful  sale  of  alcoholic  liquor,  said:  **It  is  not  neces- 
sary to  sustain  a  conviction  for  selling  intoxicating  liquors 
under  the  act  of  1887  for  the  commonwealth  to  prove  a  crim- 
inal intent.    It  is  enough  to  show  the  sale,  when  the  defend- 
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ant  may,  if  he  can,  shield  himself  behind  a  license.  If  the 
sale  is  contrary  to  law,  the  intent  has  nothing  to  do  with  it. 
A  contrary  ruling  would  fritter  away  the  act  of  1887,  and 
conviction  under  it  would  be  rare.'* 

The  instruction  in  which  it  was  stated  to  the  jury  that  the 
payment  of  a  federal  license  tax  required  by  any  law  of 
Congress  to  be  paid  by  a  person  **for  carrying  on  any  trade 
or  business"  does  not  exempt  such  person  from  any  penalty 
or  punishment  provided  by  the  laws  of  the  state  for  carry- 
ing on  such  trade  or  business  within  such  state,  etc.,  was 
manifestly  intended  to  bear  upon  the  testimony  purporting 
to  show  that  the  defendant  applied  to  the  United  States  in- 
ternal revenue  office  for  a  liquor  license,  no  such  license 
having  been  introduced  in  evidence.  It  is  claimed  that  the 
instruction  was  not  pertinent  to  the  case  and  prejudicial  to 
the  defendant.  While  we  have  expressed  a  doubt  as  to  the 
competency  of  the  written  application  by  the  defendant  for  a 
federal  liquor  license,  because  it  was  not  shown  to  have  been 
genuine,  yet,  as  applied  to  that  testimony,  the  instruction 
was  pertinent,  inasmuch  as  the  jury  might  have  inferred  from 
that  proof  that  the  accused  did  secure  and  possess  such  a 
license.  Assuming,  however,  that  that  testimony  was  not 
for  the  reason  suggested  admissible,  and  that,  therefore,  the 
instruction  was  out  of  place,  still,  as  we  have  shown,  there 
is  sufficient  competent  testimony  which,  if  believed  by  the 
jury,  as  obviously  it  was,  justified  the  verdict,  and,  moreover, 
the  court  in  plain  and  readily  understandable  language  in- 
structed the  jury  that  a  conviction  could  not  legally  be  had 
unless  the  evidence  satisfied  them  beyond  a  reasonable  doubt 
that  the  accused  sold  alcoholic  liquor  at  a  place  of  public 
resort  kept  by  him  in  no-license  territory ;  and  the  instruction 
complained  of  here  was  abstract  in  form  and  abstractly  cor- 
rect in  the  statement  of  the  principle  declared  therein.  In 
view  of  all  these  considerations,  we  cannot  justly  say  that 
the  mere  statement  to  the  jury  that  the  possession  by  the 
defendant  of  a  federal  liquor  license  could  not  legally  oper- 
ate as  a  shield  to  any  person  shown  to  have  committed  the 
act  charged  here  against  the  penal  consequences  thereof — a 
perfectly  sound  proposition  of  law — could  have  had  the  effect 
unduly  of  influencing  the  jury  in  arriving  at  a  verdict,  or,  at 
any  rate,  of  producing  a  miscarriage  of  justice, 
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The  defendant  complains  of  other  instructions  given  and 
of  the  action  of  the  court  in  disallowing  a  number  proposed 
by  him.  We  have  carefully  examined  all  these  assignments 
and  find  nothing  in  them  calling  for  special  notice.  The 
general  charge  of  the  court  contained  generally  a  full,  fair, 
and  pertinent  statement  of  all  the  principles  of  law  essential 
to  an  enlightened  consideration  by  the  jury  of  the  evidence. 

We  have  found  no  errors  militating  against  the  substantial 
rights  of  the  accused  and,  accordingly,  that  portion  of  the 
judgment  whereby  the  defendant  was  sentenced  to  imprison- 
ment in  the  county  jail  of  Merced  County  for  the  term  of  one 
month  and  the  order  denying  the  accused  a  new  trial  are 
aflRrmed.  That  portion  of  the  judgment  imposing  upon  tho 
defendant  a  fine  of  six  hundred  dollars,  with  the  alternative 
of  imprisonment  for  default  in  the  payment  thereof  at  the 
rate  of  one  day  for  every  two  dollars  of  such  fine,  is  reversed. 
There  is  no  appeal  from  an  order  denying  a  motion  in  arrest 
of  judgment,  and  the  pretended  appeal  from  said  order  is 
therefore  dismissed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  20,  1918,  and  the  following 
modified  opinion  rendered  thereon: 

HART,  J. — The  attorney-general,  in  a  petition  for  a  re- 
hearing of  this  case,  has  called  our  attention  to  two  cases, 
Peojle  V.  Brown,  113  Cal.  35,  [45  Pac.  181],  and  People  v. 
Kerr,  15  Cal.  App.  273,  [114  Pac.  584],  not  cited  in  the 
original  briefs,  which  bear  upon  the  question  whether  the 
court  in  this  case  exceeded  its  jurisdiction  in  adjudging  that 
the  defendant,  upon  defaulting  in  the  payment  of  the  fine 
imposed,  should  be  imprisoned  for  one  day  for  every  two 
dollars  of  said  fine  until  the  same  is  satisfied.  It  will  be 
observed  that,  in  the  original  opinion,  we  construed  the  broad 
language  used  in  the  case  of  Ex  parte  Rosenheim^  83  Cal. 
388,  (23  Pac.  372],  as  declaring  or  implying  that  section  1205 
of  the  Penal  Code  had  no  application  whatever  to  a  case 
ulcere  a  term  of  imprisonment  and  also  a  fine  were  imposed. 
The  cases  above  mentioned  do  not  appear  to  give  that  con- 
struction to  said  section.     They  seem  to  hold  that  the  Rosen- 
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heim  case  merely  meant  to  hold  that  in  a  case  where  both  a 
fine  and  an  imprisonment  are  authorized  to  be  imposed  and 
a  sentence  of  imprisonment  is  adjudged,  the  court,  while 
having  authority  also  to  impose  a  fine,  is  without  legal  power 
or  authority,  in  case  the  fine  be  not  paid  by  the  defendant, 
to  impose  the  alternative  of  imprisonment  at  the  rate  of  one 
day  for  every  two  dollars  of  such  fine  until  the  same  is  so 
satisfied.  We  say  that  this  appears  to  be  the  construction 
the  Brown  and  Kerr  cases,  supra,  put  upon  the  language  and 
the  decision  in  the  Rosenheim  case.  We  have,  upon  careful 
reconsideration  of  the  Rosenheim  case,  concluded  that  its  lan- 
guage is  reasonably  susceptible  of  that  construction,  and  that, 
as  80  construed,  it  gives  the  true  meaning  of  section  1205  of 
the  Penal  Code.  At  any  rate,  it  is  very  clear  that  the  Brown 
and  Kerr  cases,  which  were  decided  after  the  Rosenheim  case, 
hold  that,  in  cases  in  which  the  law  authorizes  the  imposition 
of  both  a  fine  and  an  imprisonment  the  defendant  may  be  sub- 
jected to  both  a  fine  and  an  imprisonment,  but  that  in  such  case 
the  court  has  no  authority  to  impose  the  alternative  of  im- 
prisonment to  satisfy  the  fine  if  the  defendant  defaults  in 
the  payment  thereof.  That  part  of  the  judgment  impasing 
the  fine  nevertheless,  however,  constitutes  a  lien  upon  the 
defendant's  realty  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action,  and  its  payment  may  be  enforced 
by  due  proceedings.  (Pen.  Code,  sec.  1206;  People  v.  Brown, 
113  Cal.  35,  [45Pac.  181].) 

It  follows  that  the  judgment  in  this  case  imposing  an  im- 
prisonment of  thirty  days  in  the  county  jail  and  also  a  fine 
of  six  hundred  dollars,  except  that  part  thereof  providing 
that  in  default  of  the  payment  of  the  fine  the  defendant 
shall  be  imprisoned  until  the  same  be  satisfied,  is  perfectly 
valid. 

The  point  herein  discussed  constitutes  the  sole  and  only 
ground  upon  which  a  rehearing  is  asked  by  the  attorney- 
general.  In  view  of  that  fact  and  of  the  further  fact  that 
we  are  now  firmly  convinced  that  our  former  judgment  in 
the  respect  herein  considered  is  erroneous,  and,  inasmuch  as 
the  result  sought  to  be  obtained  by  the  application  for  a 
rehearing  may  as  well  be  brought  about  by  a  modification  of 
the  judgment  heretofore  rendered  by  this  court  herein,  we 
can  perceive  no  prood  reason  for  reopen in^^  the  case  for  the 
further  consideration  of  said  point,  and  so  defer  the  final 
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disposition  of  the  case.  Of  course,  it  will  not  be  questioned 
that  this  court,  before  its  judgments  become  final  or  before 
the  causes  in  which  such  judgments  are  rendered  are  trans- 
ferred to  the  supreme  court  upon  petition,  still  has  the  right 
or  jurisdiction  to  modify  its  judgments  or,  indeed,  set  them 
aside,  if  for  good  reasons  such  a  course  is  required. 

Accordingly,  the  petition  for  a  rehearing  is  denied;  but 
the  former  judgment  rendered  herein  by  this  court  is  hereby 
modified  so  as  to  read  as  follows:  **That  portion  of  the  judg- 
ment appealed  from  by  the  defendant  providing  that  the 
defendant,  in  default  of  the  payment  of  the  fine  imposed, 
shall  be  'imprisoned  in  the  Merced  County  jail  for  a  term  not 
exceeding  one  day  for  each  two  dollars  of  such  fine  so  re- 
maining unpaid,'  being  void,  is  reversed.  The  remaining 
portion  of  the  judgment  appealed  from  and  the  order  deny- 
ing the  defendant  a  new  trial  are  affirmed.  There  is  no 
appeal  from  an  order  denying  a  motion  in  arrest  of  judg- 
ment, and  the  pretended  appeal  from  said  order  is,  therefore, 
dismissed." 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Ciy.  No.  2122.    First  Appellate  District. — ^February  18,  1918.] 

ARTHUR  P.  MacPHEE,  Appellant,  v.  BOARD  OF 
POLICE  COMMISSIONERS  OP  THE  CITY  AND 
COUNTY  OP  SAN  PRANCISCO  et  al.,  Respondents. 

Municipal  Coepoeations  —  Police  Officees  of  San  Feancisco  — 
Vacancy  in  Office— Consteuction  of  Chaeteb. — Upon  the  con- 
viction of  a  member  of  the  police  force  of  the  city  and  eounty  of 
San  Francisco  under  section  182  of  the  Penal  Code  of  a  misde- 
meanor involving  a  violation  of  official  daty,  the  office  becomes 
vacant  ipso  facto,  in  view  of  section  10  of  article  XVI  of  the  char- 
ter so  providing,  notwithstanding  the  provision  of  section  3,  chapter 
7,  article  VIII,  which  provides  no  member  of  the  police  department 
shall  be  subject  to  dismissal  for  any  cause  except  after  trial  before 
the  commission  had  upon  notice  to  him  of  the  time  and  place  of 
hearing,  since  the  latter  provision  refers  to  trials  generally  for 
breach  of  dui;y  or  misconduct  and  other  cases  before  the  commis- 
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don,  while  the  former  provision  makes  a  rule  by  which  offices  of 
the  city  and  county  become  vacant  under  certain  specified  and  care- 
fully defined  conditions. 

APPEAL  from  a  judgment  of  the  Superior  Oonrt  of  the 
City  and  County  of  San  Francisco.  FranUin  A.  OriiBn, 
Jndge. 

The  facta  are  stated  in  the  opinion  of  the  eourL 

Nathan  C.  Coghlan^  E«  Y.  McKenzie,  and  A«  L.  0*Orady» 

for  Appellant. 

Gteo.  Lull,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant,  for  Respondents. 

BEASLT,  J.,  pro  t&m.— On  May  1,  1913,  MacPhee  was  a 
police  ofBcer  of  the  city  and  county  of  San  Francisco.  On 
that  day  an  accusation  was  made  against  him  before  the  police 
commission  of  that  city  for  violating  section  182  of  the  Penal 
Code  of  the  state  of  California,  in  that  he  was  charged  with 
having  joined  other  police  officers  in  a  conspiracy  with  a 
gang  of  confidence  operators  to  protect  the  latter  in  their 
criminal  activities.  Certain  specified  charges  of  crimes  com- 
mitted in  carrying  out  the  conspiracy  were  embodied  in  the 
complaint  filed  against  MacPhee,  illustrative  of  which  was 
one  to  the  effect  that  one  of  the  conspirators,  named  Frank 
Ross,  had  fieeced  a  victim  of  nine  hundred  dollars,  and  that 
the  police  officers  who  were  members  of  the  conspiracy  black- 
mailed him  of  seven  hundred  dollars  of  this  amount  as  hush 
money,  and,  incidentally,  that  in  the  original  bargain  made 
by  the  conspirators  the  police  officers  were  to  have  but  fifteen 
per  cent  of  the  results  of  the  confidence  operations. 

MacPhee  had  a  hearing  on  these  charges,  which  progressed 
to  the  point  where  the  evidence  of  the  complainants  was 
before  the  commission,  when  he  suggested  that  the  grand 
jii:  y  were  considering  the  matter,  and  asked  for  a  continu- 
ance until  that  investigation  should  be  concluded,  which  was 
granted.  The  grand  jury  did  consider  the  matter,  and  in- 
dicted MacPhee  and  several  others,  and  MacPhee  was  subse- 
quently convicted  and  sentenced  to  confinement  in  the  county 
jail.  Thereupon,  the  police  commission,  without  notifying 
MacPhee  and  without  hearing  him,  and  apparently  without 
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reference  to  the  charges  made,  dismissed  MacPhee  from  the 
force.  He  appealed  from  the  conviction  in  the  criminal  case, 
and  this  court  reversed  the  judgment  and  granted  him  a  new 
trial.  Proceedings  in  the  lower  court  were  thereupon  dis- 
missed, and  MacPhee  subsequently  demanded  that  the  police 
commission  proceed  to  set  aside  his  dismissal  on  the  accusa-. 
tion  before  that  body  and  hear  the  charges  against  him.  This 
the  commission  refused  to  do,  and  he  then  applied  to  the 
superior  court  for  a  writ  of  mandate  to  compel  them  to  act 
in  accordance  with  his  demand.  That  court  denied  the  appli- 
cation, and  MacPhee  now  appeals. 

The  appellant  relies  upon  a  section  of  the  charter  of  the 
city  and  county  of  San  Francisco  which  provides,  generally 
speaking,  that  no  member  of  the  police  department  shall  be 
subject  to  dismissal  for  any  cause  except  after  trial  before  the 
commission  had  upon  notice  to  him  of  the  time  and  place  of 
hearing  (Charter,  art.  VIII,  c.  7,  sec.  3).  But  there  is  an- 
other provision  of  this  charter  which  must  be  construed  with 
the  section  above  referred  to  so  as  to  reconcile  them,  if  pos- 
sible, with  each  other,  namely,  section  10  of  article  XVI, 
which  provides  that  an  office  becomes  vacant  when  the  incum- 
bent thereof  dies,  resigns,  is  adjudged  insane,  convicted  of  a 
felony  or  of  an  offense  in  violation  of  his  oiBBcial  duty,  or  is 
removed  from  office,  ceases  to  be  a  resident  of  the  city  and 
county  of  San  Francisco,  or  absents  himself  from  the  state 
without  leave  for  more  than  sixty  consecutive  days. 

Upon  first  reading,  these  two  sections  of  the  charter  appear, 
as  contended  by  the  appellant,  to  be  irreconcilable,  but  a 
closer  reading  shows  that  section  3  of  chapter  7  of  article 
VIII  refers  to  trials  generally  for  breach  of  duty  or  miscon- 
duct and  other  cases  before  the  commission ;  while  section  10 
of  article  XVI  specifically  makes  a  rule  by  which  offices  of  the 
city  and  county  become  vacant  under  certain  specified  and 
carefully  defined  conditions. 

Viewing  the  first  section  above  cited  as  providing  a  rule 
governing  the  dismissal  of  a  member  of  the  police  depart- 
ment, and  the  latter  section  as  designating  a  condition  undeu 
which  an  office,  either  in  the  police  or  any  other  department 
of  the  city  government,  shall  become  vacant,  there  is  no 
irreconcilable  conflict  between  these  two  sections  of  the  char* 
ter;  and  it  therefore  becomes  unnecessary  to  apply  the  rule 
invoked  by  the  appellant  that  particular  provisions  prevail 
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over  more  general  provisions  of  a  statute.  This  being  so,  the 
case  of  McKannay  v.  Ilorton,  151  Cal.  711,  [121  Am.  St.  Rep. 
146,  13  L.  R.  A.  (N.  S.)  661,  91  Pac.  598],  covers  this  case, 
where  it  is  held  that  by  section  10  of  article  XVI  of  the 
charter  of  San  Francisco  an  office  ipso  facto  becomes  vacant 
on  the  conviction  of  the  incumbent  of  a  felony.  Here  the 
conviction  was  of  a  misdemeanor,  but  it  was  a  misdemeanor 
of  such  character  as  involved  a  violation  of  official  duty,  anl 
therefore  comes  within  the  section  of  the  charter  upon  which 
the  case  of  McKamiay  v.  Horton  rests. 
The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CiT.  No.  2054.     Second   Appellate  District. — February  19,   1918.] 

BARKER     BROTHERS    (a    Corporation),    Appellant,    v. 
J.  JOE  JOOS  et  al..  Respondents. 

Appeal — Ai/tebnativb  Method — Review  of  Type\^tmtten  Tbansobipts. 
In  view  of  section  953e  of  the  Code  of  Civil  Procedure,  which  re- 
quires that  the  parties  who  present  a  cause  on  appeal  by  the  alterna- 
tive method  shall  print  in  their  briefs  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the  court,  where  no  portions 
of  the  record  are  printed  in  appellant's  brief,  and  references  are 
made  to  the  pages  of  the  typewritten  transcripts  only,  appellate 
courts  will  not  look  to  the  typewritten  transcripts  for  the  purpose 
of  determining  whether  ground  exists  for  reversal  of  the  judgment 
appealed  from. 

)f  the  Superior  Court  of  Los 
iwitt,  Judge. 

inion  of  the  court. 

[.  B.  Nelson,  for  Appellant. 

3wring,  for  Respondents. 

in  the  brief  of  plaintiff  in 
m  a  judgment  for  the  return 
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of  certain  personal  property  to  the  intervener-respondent,  or 
for  the  value  thereof.  The  appeal  is  taken  under  the  alter- 
native method.  No  portions  of  the  record  are  printed  in 
appellant's  brief.  References  are  made  to  the  pages  of  the 
typewritten  transcripts  only.  Section  953c  of  the  Code  of 
Civil  Procedure  requires  that  the  parties  who  present  a  cause 
on  appeal  by  the  alternative  method  print  in  their  briefs 
such  portions  of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court.  It  has  been  repeatedly  held  that  appellate 
courts  will  not  look  to  the  typewritten  transcripts  filed  under 
the  alternative  method  of  appeal  for  the  purpose  of  deter- 
mining whether  ground  exists  for  the  reversal  of  the  judg- 
ment appealed  from.  (Jones  v.  American  Potash  Co.,  35 
Cal.  App.  128,  [169  Pac.  397] ;  Marcucci  v.  Vowinckel,  164 
Cal.  693,  [130  Pac.  430] ;  Wills  v.  Woolner,  21  Cal.  App.  528, 
[132  Pac.  283] ;  Miller  v.  Oliver,  174  Cal.  407,  [163  Pac. 
357] ;  Pasadena  Realty  Co.  v.  Clune,  34  Cal.  App.  33,  [166 
Pac.  1025] ;  McKinnell  v.  Hansen,  34  Cal.  App.  76,  [167  Pac. 
887] ;  California  8av,  &  Commercial  Bank  v.  Canne,  34  Cal. 
App.  768,  [169  Pac.  395]  ;  Stewart  v.  Andrews,  35  Cal.  App. 
230,  [169  Pac.  397] ;  Huffaker  v.  McVey,  35  Cal.  App.  302, 
[169  Pac.  704] ;  Hepler  v.  Wright,  35  Cal.  App.  567,  [170 
Pac.  667] ;  Anderson  v.  Recorder's  Court,  ante,  p.  123,  [171 
Pac.  812] ;  Blochman  Commercial  <&  8av.  Ba^ik  v.  Eetcham, 
ante,  p.  284,  [171  Pac.  1084].) 
The  judgment  appealed  from  ia  affirmed. 


[CSv.  No.  2102.    Second  Appellate  Difitriet.— February  19,  ldl8.] 

CHARLOTTE    P.    MUNN,    Respondent,    v.    EARLE    C. 
ANTHONY,  INC.  (a  Corporation),  Appellant. 

Sales — Fraud — Misreprbsentations  as  to  Tear  of  Mantttacturi  of 
AuTOMOBiiiB — Evidence. — In  an  action  by  the  buyer  of  an  auto- 
mobile for  damages  for  alleged  misrepresentations  made  by  tljo 
seller's  agent  regarding  the  year  of  manufacture,  the  fact  that  the 
plaintiff  had  an  independent  examination  of  the  car  made  before 
buying  does  not  deprive  her  of  the  right  to  prove  reliance  upon  such 
representatione,  where  tuoh  examination  looked  only  into  the  general 
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eondition  of  the  ear  and  its  batteries,  and  not  as  to  the  year  of  its 
mannfaetnre. 
Id. — Oral  Bspbesentationb — Written  Contract — ^Watver. — ^Wbere  a 
written  contract  for  the  sale  of  an  antomobile  contains  a  descrip- 
tion of  the  car  with  its  model  nnmber,  which  number  is  descripti\e 
to  show  the  year  of  manufacture,  and  also  contains  a  clause  that 
all  promises,  verbal  understandings,  or  agreements  of  anj  kind  per- 
taining to  the  purchase  not  specified  are  expressly  waived,  the 
claim  that  false  representations  had  been  made  as  to  the  year  of 
manufacture  furnishes  no  ground  for  a  cause  of  action  for  damages. 

APPE«AL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Stanley  A.  Smith,    Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Freeman,  and  Paul  Nourse,  for  Appellant 

Olin  Wellborn,  Jr.,  and  Stephen  Monteleone,  for  Re- 
spondent. 

JAMES,  J. — Appeal  from  a  judgment  entered  in  favor  of 
the  plaintiff  and  from  an  order  denying  to  the  defendant 
Earle  C.  Anthony,  Inc.  (a  corporation),  a  new  trial.  The 
action  was  based  upon  alleged  misrepresentations  made  by 
an  agent  of  appellant  regarding  the  year  of  manufacture 
of  a  certain  electric  automobile.  Plaintiff  negotiated  with 
English,  the  agent  of  appellant,  for  the  purchase  of  a  second- 
hand electric  automobile.  She  alleged  and  the  court  found 
that  English  represented  that  the  automobile  had  been  manu- 
factured in  the  year  1913,  when  in  fact  it  was  a  1912  model. 
The  car  was  offered  to  the  plaintiff,  with  electric  rectifier,  for 
the  sum  of  one  thousand  eight  hundred  dollars.  Plaintiff 
informed  appellant's  agent  that  she  would  not  purchase  it 
without  the  privilege  of  having  an  examination  made  by  per- 
sons of  her  own  selection.  Agreeable  to  this  suggestion,  the 
machine  was  left  with  the  mechanics  designated  by  the  plain- 
tiff, where  it  remained  for  a  day  or  so.  These  mechanics 
being  experienced  in  the  handling  of  electric  machines,  exam- 
ined the  car  and  its  batteries  and  reported  to  the  plaintiff 
that  everything  was  in  good  condition  and  that  the  car  **  looked 
to  be  a  good  buy.*'  Plaintiff  thereupon  offered  appellant  the 
sum  of  one  thousand  seven  hundred  dollars  for  the  car  and 
rectifier,  that  being  one  hundreJ  dollars  less  than  the  proposed 
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price.  This  offer  was  accepted,  and  thereupon  a  written  con- 
tract was  entered  into  and  signed  by  both  parties.  The  con- 
tract appears  to  have  been  made  upon  the  blank  form  used  for 
the  purchase  of  new  cars,  except  that  the  descriptive  matter 
/was  written  in  before  it  was  signed.  The  contract  in  its  main 
'parts  was  in  the  following  form : 

"November  24th,  1913. 
''In  consideration  of  the  placing  at  once  of  an  order  with 
the  manufacturer,  I  hereby  agree  to  purchase  of  the  Cali- 
fornia Motor  Company  of  Los  Angeles. 

One  B  &  L  Electric  Model  No.  28475 Price     

Sold  for  the  account  of  Mrs.  K.  A.  Kelley 

(AS  IS)    Price  $1700.00 

Including  one  second  hand  Westinghouse 

Rectifier Price     

Price     

Price     

Price     

Price    State 

License 
2.00 
Total    1700.00 

and  to  pay  for  the  same  the  sum  of  $1700.00,  said  payment  to 
be  made  at  the  garage  of  the  California  Motor  Company,  of 
Los  Angeles,  as  soon  as  shipment  from  factory  is  received. 

"All  cars  are  sold  under  the  Standard  Warranty  of  the 
National  Association  of  Automobile  Manufacturers. 

"All  promises,  verbal  understandings  or  agreements  of  any 
kind  pertaining  to  this  purchase  not  specified  herein,  are 
hereby  expressly  waived. 

"Subject  to  conditions  on  back. 

"Signed  Charlotte  P.  Munn. 

"Received  of  Charlotte  P.  Munn — Hotel  Maryland,  Pasa- 
dena, Cal.,  the  sum  of  $200,  as  deposit  upon  and  to  apply 
upon  the  purchase  price  of  the  above  contract. 

"All  agreements  contingent  upon  fires,  strikes,  delays  in 
shipment,  accidents  or  other  reasons  beyond  our  control. 

"California  Motor  Company, 

"By  E.  Anthony." 

There  was  a  conflict  in  the  evidence  upon  the  question  as 
to  whether  the  false  representations  had  been  made  and  this 
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conflict  having  been  resolved  by  the  trial  judge  in  favor  of | 
the  plaintiff,  appellant  admits  that  the  determination  of  thatj 
fact  is  beyond  the  reach  of  its  appeal.  However,  two  points] 
are  insisted  upon:  First,  that  the  plaintiff  was  not  entitled  to 
rely  upon  any  representations  made  regarding  the  automobile 
when  she  resorted  to  independent  means  before  buying  to 
ascertain  its  value  and  condition ;  second,  that  having  finally 
entered  into  a  written  contract  of  sale  which  contained  terms 
excluding  all  previous  negotiations  and  statements,  the  claim 
that  false  representations  had  been  made  by  way  of  induce- 
ment could  furnish  no  ground  for  a  cause  of  action.  As  to 
the  first  proposition,  we  do  not  agree  with  appellant's  con- 
tention, for  the  reason  that  the  evidence  does  not  show  that 
the  independent  examination  made  at  the  instance  of  the 
plaintiff  went  to  the  question  at  all  as  to  the  year  of  manu- 
facture of  the  car.  This  examination  looked  only  into  the 
general  condition  of  the  machine  and  its  batteries.  As  to  the 
second  point,  we  think  the  contention  of  appellant  should  be 
sustained.  The  written  contract  as  entered  into  contained  a 
description  of  the  car,  with  its  model  number,  and  contained 
the  limiting  clause  that  "all  promises,  verbal  understandings 
or  agreements  of  any  kind  pertaining  to  this  purchase  not 
specified  herein,  are  hereby  expressly  waived."  It  appears 
that  the  model  number  as  used  in  the  contract  was  descrip- 
tive to  show  the  year  during  which  the  car  was  manufactured, 
for  the  witness  Holbert  testified  that  "the  Ranch  &  Lang 
Company  never  designates  the  year  of  their  models;  they 
always  just  use  the  model  number  or  model  letter."  It  seems 
quite  plain  that  the  limiting  term  incorporated  in  the  con- 
tract was  intended  to  save  disputes  and  eliminate  all  question 
of  representations  as  to  kind  and  condition  of  machines  sold. 
Our  Civil  Code,  section  1625,  provides  that,  "The  execution 
of  a  contract  in  writing,  whether  the  law  requires  it  to  be 
written  or  not,  supersedes  all  the  negotiations  or  stipulations 
concerning  its  matter  which  preceded  or  accompanied  the 
execution  of  the  instrument."  (See,  also,  Tockstein  v.  Pacific 
Kissel  Ear  Branch,  33  Cal.  App.  262,  [164  Pac.  906].)  The 
writing  here  considered  appears  to  be  intended  to  express  the 
whole  contract  between  the  parties.  {Krenzherger  v.  Wing- 
field,  96  Cal.  251,  [31  Pac.  109].) 

While  appellant  advances  the  further  arp:ument  that  the 
evidoncL'  was  iusulficicnt  to  sustain  the  finding  that  there  was 
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any  difference  in  the  value  between  a  1912  model  electric  and 
a  1913  model,  both  being  in  the  same  condition  of  repair,  we 
are  not  prepared  to  agree  with  that  contention.  The  evi* 
dence  was  not  strong,  but  it  was  of  such  a  nature  as  might 
well  have  been  satisfactory  to  the  trial  judge.  The  value  of 
the  car  as  purchased  by  the  plaintiff  appears  to  have  been 
established  at  a  price  not  less  than  the  amount  she  paid  for 
it.  She  used  the  machine  for  about  a  year  before  discover- 
ing, as  was  found  by  the  court,  that  the  automobile  was  a 
1912  instead  of  a  1913  model.  The  damage  to  her — ^that  is, 
the  difference  between  what  the  machine  would  have  been 
worth  had  it  been  of  the  later  model  and  the  value  of  a 
machine  of  1912  model — the  court  found  to  be  $150.  We  are 
satisfied  that  this  judgment  cannot  be  sustained,  because  of 
the  condition  of  the  contract  by  which  plaintiff  waived  the 
representations  made  previous  to  the  execution  thereof.  The 
law  did  not  permit  an  appeal  to  be  taken  from  an  order  deny- 
ing a  new  trial  at  the  time  the  appeal  herein  was  perfected ; 
hence  as  to  the  order  attempted  to  be  appealed  from  no  judg- 
ment is  required.  (Watt  v.  Bekiiis  Van  dk  Storage  Co.,  35 
Cal.  App.  776,  [171  Pac.  832].) 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2322.    First  Appellate  District.— February  19,  1918.] 
J.  C.  DOWNEY,  Appellant,  v.  I.  L.  CAVASSO,  Respondent. 

Pleading — Damages  for  Breach  of  Contract — Theory  of  Cause  of 
Action — Uncertainty  of  Complaint. — In  an  action  for  damages 
for  breach  of  contract,  where  it  could  not  be  ascertained  from  the 
complaint,  with  any  degree  of  certainty,  whether  the  plaintifTs 
cause  of  action  proceeded  upon  the  theory  that  the  contract  in  con- 
troversy was  made  by  and  between  the  plaintiff  and  defendant  as 
members  of  an  existing  corporation  which  was  about  to  be  dissolved 
or  whether  it  was  made  some  ten  months  subsequent  to  the  dissolu- 
tion of  the  copartnership  between  plaintiff  and  defendant,  and  at 
a  time  when  the  defendant  was  retiring  as  a  stockholder  of  the 
corporation  which  was  created  for  the  purpose  of  absorbing  and 
conducting  the  business  of  the  copartnership,  the  demurrer  wma 
properly  gustained  for  uncertainty. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  B.  Eliassen,  for  Appellant. 

M.  J.  Rutherford,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  en- 
tered in  favor  of  the  defendant  after  an  order  sustaining  a 
demurrer  to  the  plaintiff's  second  amended  complaint  without 
leave  to  further  amend. 

The  demurrer  was  grounded  upon  the  sufficiency  of  the 
facts  stated  to  constitute  a  cause  of  action  and  the  uncer- 
tainty and  unintelligibility  of  the  averments  of  the  complaint. 

The  plaintiff's  complaint,  when  disentangled,  discloses  that 
the  gist  of  the  plaintiff's  grievance  arises  out  of  a  set  of  facts 
which,  concretely  stated  and  in  the  order  in  which  they  are 
rightly  related,  are  these:  On  and  for  some  time  prior  to 
the  second  day  of  January,  1913,  the  plaintiff  and  defendant 
were  copartners,  doing  business  in  the  city  of  Oakland  under 
the  firm  name  of  the  **Downey-Cava8so  Glass  &  Paint  Co." 
On  that  date,  the  plaintiff  and  defendant  caused  to  be  created, 
out  of  the  assets  of,  and  for  the  purpose  of  enhancing  the 
conduct  of,  the  business  of  the  copartnership,  a  corporation 
under  the  former  firm  name.  All  of  the  issued  corporate 
capital  stock,  save  one  share  reserved  for  the  purpose  of 
qualifying  the  necessary  third  member  of  the  corporation,  was 
owned  and  held  in  equal  shares  by  the  plaintiff  and  defend- 
ant until  October  31,  1914,  when  the  defendant  sold  all  of 
his  stock  in  the  corporation  to  the  plaintiff  for  a  considera- 
tion which,  in  part,  was  the  promise  and  agreement  of  the 
defendant,  expressed  in  writing,  that  he  would  not,  for  a 
period  of  five  years  thereafter,  engage  in  business  in  the  city 
of  Oakland  in  competition  with  either  the  plaintiff  or  the 
corporation.  This  agreement  was  violated  by  the  defendant 
to  the  plaintiff's  alleged  damage  in  the  sum  of  one  thousand 
dollars.  The  prayer  of  the  complaint  was  for  judgment  in 
that  amount  and  for  injunctive  relief. 

The  complaint  is,  beyond  doubt,  unintelligible  in  its  pur- 
ported statement  of  a  cause  of  action,  because  it  cannot  be 
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ascertained  therefrom,  with  any  degree  of  certainty,  whether 
the  plaintiff's  cause  of  action  proceeded  upon  the  theory  that 
the  contract  in  controversy  was  made  by  and  between  the 
plaintiff  and  the  defendant  as  members  of  an  existing  cor- 
poration which  was  about  to  be  dissolved,  or  whether  it  was 
made  some  ten  months  subsequent  to  the  dissolution  of  the 
copartnership  and  at  a  time  when  the  defendant  was  retiring 
as  a  stockholder  of  the  corporation  which  was  created  for 
the  purpose  of  absorbing  and  conducting  the  business  of  the 
copartnership. 

Upon  this  ground  alone  the  demurrer  was  well  taken  and 
rightly  sustained,  even  though  the  complaint  somewhere 
within  its  averments  hazily  hints  at  a  cause  of  action  upon  the 
theory  contended  for  by  counsel  for  the  plaintiff,  viz.:  That 
the  plaintiff  and  defendant  by  agreement  between  themselves, 
at  the  time  of  and  subsequent  to  the  creation  of  the  cor- 
poration, continued  and  sustained  toward  one  another  the 
relation  of  copartners  and  that,  as  a  consequence,  the  con- 
tract in  suit,  even  though  made  at  the  time  of  or  after  the 
corporate  absorption  of  the  copartnership  assets,  is  not  con- 
trolled by  the  statutory  inhibition  of  section  1673  of  the  Civil 
Code  against  contracts  in  restraint  of  trade,  but  falls  within 
the  exception  thereto  provided  by  section  1675  of  the  same 
code,  which  declares  that  "Partners  may,  upon  or  in  antici- 
pation of  a  dissolution  of  the  partnership,  agree  that  none 
of  them  will  carry  on  a  similar  business  within  the  same 
city  or  town  where  the  partnership  business  has  been  trans- 
acted, or  within  a  specified  part  thereof." 

Perhaps  if  it  had  unequivocally  appeared  from  the  allega- 
tions of  the  complaint  that  the  plaintiff  and  defendant  had, 
by  agreement,  express  or  implied,  continued  their  relations 
as  copartners  in  conjunction  with  their  relation  as  stockhold- 
ers of  the  corporation,  the  law  would  take  cognizance  of  such 
dual  relationship  and  deal  with  '*the  parties  in  the  light 
of  their  agreement,  independently  of  their  incorporation" 
(Shorl  V.  Beaiidry,  56  Cal.  446),  and  if,  in  fact,  such  had 
been  the  relationship  of  the  parties,  to  plead  it  with  per- 
spicuity would,  it  seems  to  us,  have  been  a  very  simple 
matter. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 
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[Crim.  No.  592.    Second  Appellate  District.— February  19,  1918.] 

In  the  Matter  of  the  Application  of  LESLIE  JOHNSON  for 
a  Writ  of  Habeas  Corpus. 

JuvBNiLE  Court  Law  —  Pbobationabt  Commitment. — The  juvenile 
court  law,  in  ease  of  an  ordinary  criminal  information,  permits  the 
superior  court  to  make  probationary  commitment  of  a  minor,  leav- 
ing in  the  court  the  right  to  change  or  modify  its  judgment  at  any 
time  during  the  probationary  term. 

Id. — Paroles  and  Discharges  from  Preston  School  of  Industry — 
Bight  of  Trustees. — The  juvenile  court  law  does  not  take  away 
from  the  board  of  trustees  of  the  Preston  School  of  Industry  the 
right  to  allow  paroles  or  make  discharges  of  inmates. 

Id. — Commitment  to  Preston  School  of  Industry — Conditional 
Order — Release  upon  Order  of  Court — Honorable  Discharge 
BY  School  Trustees — Effect  of. — Under  sections  9  and  17  of  the 
juvenile  court  law,  an  inmate  of  the  Preston  School  of  Industry 
honorably  discharged  by  the  board  of  trustees  is  released  from  all 
penalties  and  disabilities  resulting  from  the  offense  for  which  he 
was  committed,  and  is  entitled  to  his  discharge  on  habe<i8  corpus, 
where  rearrested  upon  an  order  of  court  made  at  the  time  of  his 
commitment  which  provided  that  he  was  not  to  be  released  or  dis- 
charged except  upon  an  order  of  court,  but  should  be  returned  to 
the  conrt  upon  attaining  his  majority. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District,  to  secure  the  release  of  a  discharged  minor  from 
the  Preston  School  of  Industry. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  B.  T.  Chapman,  for  Petitioner, 

Thomas  Lee  Woolwine,  District  Attorney,  and  Wm.  J. 
Clark,  Deputy  District  Attorney,  for  Respondent.  ^ 

JAMES,  J. — Habeas  corpus.  Petitioner  seeks  to  sccnre 
his  discharge  from  the  custody  of  the  sheriff  of  Los  Angeles  | 
County.  In  July,  1916,  petitioner  was  convicted  before  a 
jury  of  the  crime  of  grand  larceny.  The  court  determined 
his  age  at  that  time  to  be  nineteen  years,  and  that  he  was  a 
fit  subject  for  commitment  to  the  Preston  School  of  Industry. 
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The  following  judgment  was  then  entered:  **It  is  ordered  that 
the  said  Leslie  Johnson  be  and  he  is  hereby  committed  to  the 
said  Preston  School  of  Industry,  at  lone,  California,  until  he 
reaches  the  age  of  twenty-one  years,  unless  sooner  discharged 
by  law,  provided,  however,  the  said  minor  is  not  to  be  re- 
leased or  discharged  except  by  order  of  this  court,  first  had 
and  obtained,  but  to  be  returned  to  court  upon  attaining 
majority."  On  January  6,  1918,  the  authorities  at  the  school 
of  industry  to  which  petitioner  was  committed  gave  him  an 
honorable  discharge,  certificate  of  which  has  been  here  ex- 
hibited. Thereafter,  upon  petitioner's  return  to  Los  Angeles 
County,  he  was  rearrested,  the  court  assuming  jurisdiction 
on  the  ground  that  such  jurisdiction  had  been  retained  under 
the  commitment  theretofore  issued  to  the  Preston  school. 
Thereafter  the  court  made  its  order  determining  that  peti- 
tioner had  violated  conditions  of  his  probation,  and  there- 
upon sentence  was  imposed  that  petitioner  be  imprisoned  in 
the  state  prison  for  not  less  than  one  nor  more  than  ten  years. 
It  is  first  contended  that,  as  petitioner  was  regularly  tried 
and  convicted  under  an  ordinary  criminal  information,  when 
the  court  determined  that  he  should  be  committed  to  the  school 
of  industry  it  exhausted  its  right  of  control  of  the  minor. 
Under  the  express  terms  of  the  act  (Stats.  1889,  p.  100;  as 
amended.  Stats.  1893,  p.  39;  as  amended.  Stats.  1909,  p.  964; 
as  amended,  Stats.  1915,  p.  849),  this  conclusion  would  seem  to 
follow.  However,  counsel  for  respondent  sheriff  contends  that 
the  juvenile  court  law  permits  the  superior  court  in  such  a  case 
to  make  probationary  commitment,  leaving  in  the  court  the 
right  to  change  or  modify  its  judgment  at  any  time  during  the 
probationary  term.  Such  undoubtedly  is  the  condition  of  the 
law  respecting  ordinary  proceedings  under  the  juvenile  act. 
Acting  under  the  authority  of  that  law,  the  superior  court 
in  proper  cases  has  the  right  to  repose  the  custody  of  a  minor 
during  the  probationary  period  in  the  parent  or  guardian 
or  probation  ofiicer,  or  to  commit  such  minor  to  a  state  school. 
(Stats.  1915,  p.  1225.)  Section  25  of  the  act  provides  that 
its  provisions  shall  supersede  the  provisions  of  the  act  relat- 
ing to  the  Preston  School  of  Industry  as  to  the  "mode  of 
commitments*'  to  that  institution.  However,  there  is  another 
provision  important  to  be  considered,  and  that  is  found  in 
section  9  of  the  same  law.  It  is  as  follows:  **Any  order  made 
by  the  court  in  case  of  any  person  subject  to  the  jurisdiction 
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of  the  ooart  ander  the  proTisions  of  mny  of  sabdivisions  one 
to  thirteen  inc-lusiTe  of  section  one  of  this  act  may  at  any 
time  be  changed,  modified  or  set  aside  as  to  the  judge  may 
■eem  met^  and  proper;  provided,  htncever,  that  nothing  in 
this  aet  ccntained  shall  be  deemed  to  interfere  with  the  system 
of  parole  and  discharge  that  ia  now  or  may  hereafter  be  pro- 
vided by  law,  or  hy  mle  of  the  board  of  trustees  of  the 
Whitticr  State  School,  the  Preston  School  of  Industry  or  the 
California  School  for  Girls»  or  any  similar  state  institution 
or  institutions,  respectively,  for  the  parole  and  discharge  of 
wards  of  the  juvenile  court  committed  to  the  said  schools  or 
to  any  similar  state  institutions  hereafter  created,  or  with 
the  management  of  the  said  schools,  save  that  the  court  com- 
mitting a  ward  to  any  of  said  schools  may  thereafter  change, 
modify  or  set  aside  said  order  of  commitment  upon  ten  days' 
notice  of  the  hearing  of  the  application  therefor  being  served 
by  United  States  mail  upon  the  superintendent  of  the  said 
school  to  which  said  person  has  previously  been  committed, 
and  providing  that  the  court  shall  not  then  change,  modify 
or  set  aside  said  order  without  due  consideration  of  the  effect 
thereof  upon  the  discipline  and  parole  system  of  said  school 
or  institution."  An  express  condition  of  this  subdivision 
is  that  nothing  in  the  act  shall  be  deemed  to  interfere  with 
the  system  of  parole  and  discharge  that  may  be  provided  by 
law  or  rule  of  the  board  of  trustees  of  the  school  of  industry. 
There  is  the  proviso  that  the  court  may  change  and  modify 
its  order  of  commitment  upon  ten  days'  notice  to  be  given 
to  the  superintendent  of  the  school.  The  latter  condition  of 
course  presupposes  that  at  the  time  such  modification  is 
sought  to  be  made  the  person  affected  has  not  been  thereto- 
fore discharged  from  the  institution.  Conceding,  as  we  must, 
then,  that  the  juvenile  court  law  does  not  take  away  from 
the  board  of  trustees  of  the  school  of  industry  the  right 
to  allow  paroles  or  make  discharges  of  inmates,  we  have  to 
examine  the  law  creating  the  school  and  providing  for  the 
authority  given  respecting  paroles  and  discharges  therefrom.* 
Section  17  of  the  act  providing  for  the  establishment  of  the 
Preston  School  of  Industry  (hereinbefore  referred  to)  pro-. 
vides  as  follows:  "It  shall  be  lawful  for  the  board,  when- 
ever it  may  deem  any  inmate  of  said  institution  to  have  been 
so  far  reformed  as  to  justify  his  discharge,  to  give  him  an 
honorable  dismissal,  and  to  cause  an  entry  of  the  reasons  for 


Digitized  by  VjOOQIC 


322  In  re  Johnson.  [36  Cal.  App. 

such  dismissal  to  be  made  in  the  book  of  records  prepared 
for  that  purpose.  All  persons  thus  honorably  dismissed,  and 
all  those  who  shall  have  served  the  full  term  of  their  re- 
spective sentences,  shall  thereafter  be  released  from  all  pen- 
alties and  disabilities  resulting  from  the  offenses  or  crimes 
for  which  they  were  committed.  Upon  the  final  discharge  of 
any  inmate,  as  in  this  section  provided,  the  superintendent 
shall  immediately  certify  such  discharge  in  writing,  and 
shall  transmit  the  certificate  to  the  magistrate  or  court  by 
which  such  inmate  or  boy  was  committed.  Said  magistrate 
or  court  shall  thereupon  dismiss  the  accusation  and  the  action 
pending  against  said  person."  At  the  time  this  petitioner 
received  his  discharge  from  the  school  no  change  had  been 
made  pursuant  to  the  provisions  of  the  juvenile  court  law  in 
the  order  of  commitment.  That  order  of  commitment  was 
that  the  minor  be  there  committed  "until  he  reaches  the  age 
of  twenty-one  years,  unless  sooner  discharged  by  law.'* 
Under  the  terms  of  the  juvenile  court  law  there  was  reserved 
to  the  board  of  trustees  of  the  institution  mentioned  the 
right  to  parole  petitioner  or  give  him  a  discharge  from  the 
Institution.  This  right  we  think  could  not  be  affected  by 
the  conditional  order  made  in  the  judgment  to  the  further 
effect  that  the  minor  should  not  be  released  except  by  order 
of  court,  but  should  be  returned  to  court  upon  attaining 
majority.  If  the  board  of  trustees  had  the  right  to  make 
the  discharge,  then  the  discharge  must  be  given  the  full  effect 
provided  to  be  given  to  it  by  the  act,  to  wit,  it  released  the 
petitioner  from  all  penalties  and  disabilities  resulting  from 
the  offense  for  which  he  was  committed.  This  being  true, 
it  follows  that  petitioner  is  entitled  to  the  relief  sought  under 
the  writ. 

It  is  ordered  that  petitioner  be  and  he  is  discharged  from 
the  custody  of  the  sheriff  of  Los  Angeles  County. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem.,  concurred. 
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[Crim.  No.  424.    Third  Appellate  District.— Febniarj  20,  1918.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  LEE,  Appellant. 

?BiMiNAL  Law — MuBDXB — Evidence — Anonymous  Love  Letter. — In  a 
prosecution  for  murder,  the  admission  in  evidence,  for  the  purpose 
of  showing  motive  for  the  crime,  of  a  letter  claimed  to  have  been 
intended  for  defendant  and  opened  by  his  mother-in-law,  showing 
the  existence  of  improper  relations  between  the  sender  and  the  in- 
tended recipient,  was  prejudicial  error,  in  the  absence  of  any  proof 
as  to  the  author  of  the  letter,  or  of  any  evidence  connecting  defend* 
ant  therewith,  who  was  not  shown  to  have  knoim  of  its  existence 
until  the  trial. 

Id. — Conviction  of  Manslaughter  —  Erroneous  Sentence. — Under 
lection  1168  of  the  Penal  Code,  providing  for  indeterminate  sen- 
tences, a  sentence  upon  conviction  of  manslaughter  to  imprison- 
ment for  the  term  of  from  one  to  ten  years  is  erroneous,  in  view  of 
flection  193  of  such  code,  fixing  a  maximum  imprisonment  for  such 
offense  of  ten  years,  but  fixing  no  minimum  term* 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County,  and  from  an  order  denying  a  new  trial. 
J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  D.  L.  Held,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

HART,  J. — ^By  an  information  filed  by  the  district  attor- 
ney of  Mendocino  County,  defendant  was  charged  with  the 
crime  of  murder,  committed  on  the  sixteenth  day  of  May, 
1917,  the  deceased  being  his  sister,  Mary  Long.  The  jury 
returned  a  verdict  of  manslaughter  and  the  judgment  of  the 
court  was  that  the  defendant  "be  punished  by  imprisonment 
in  the  state  prison  of  the  state  of  California  for  the  term  of 
from  one  to  ten  years.'*  The  defendant  appeals  from  an 
order  denying  his  motion  for  a  new  trial  and  from  the 
judgment. 

Briefly  but  generally  stated,  the  facts  leading  up  to  the 
commission  of  the  homicide  arc  as  follows:  Defendant  and 
his  wife  were  living  in  the  towu  of  Willits,  in  Mendocino 
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County.  On  May  14,  1917,  Mrs.  Ed.  Gravier,  who  lived  in 
Round  Valley,  accompanied  by  her  daughter.  Hazel,  went  to 
Willits  for  the  purpose  of  visiting  Mrs.  Lee,  the  wife  of 
defendant,  who  was  also  a  daughter  of  Mrs.  Gravier.  The 
visitors  were  met  at  the  train  by  Mrs.  Lee  and  the  three 
parties  started  for  the  defendant's  house.  On  the  way  they 
stopped  at  the  postoffice  and  Mrs.  Lee  went  in  to  inquire  for 
mail.  When  she  came  out  she  handed  to  Mrs.  Gravier  a 
letter  addressed  to  Arlow  Gravier,  a  son  of  Mrs.  Gravier,  who 
at  the  time  was  of  the  age  of  about  nineteen  years.  The 
envelope,  by  the  dating  stamp,  showed  that  it  had  been  mailed 
at  "Dos  E."  (an  abbreviation  for  Dos  Eios)  on  May  12, 
1917.  Mrs.  Gravier  opened  and  read  the  letter.  It  com- 
menced with  the  words  "Dear  Charley,"  showed  a  consid- 
erable degree  of  friendship  existing  between  the  writer  and 
the  one  for  whom  it  was  intended,  and  was  signed  "Sincerely 
yours,  Billy." 

On  the  next  morning.  May  15th,  there  was  some  conversa- 
tion between  Mrs.  Gravier  and  defendant  about  the  receipt 
by  the  latter  of  "love  letters,"  defendant  stating  that  he 
never  received  any  and  Mrs.  Gravier  replying,  "Don't  be 
too  sure."  She  stated  that  the  conversation  was  "just  in  a 
joking  way"  and  that  she  did  not  show  defendant  the  letter 
above  referred  to,  which  was  in  her  possession  at  the  time, 
nor  did  she  tell  him  that  she  had  such  a  letter. 

During  the  night  of  May  15th  defendant  was  with  several 
men  in  a  saloon  at  Willits.  Frank  Hall,  one  of  these  men, 
testified  that  defendant  told  him  that  his  wife  "had  got  a 
letter  that  some  person  had  wrote  to  him  and  he  never  got," 
that  his  mother-in-law  was  making  trouble  between  him  and 
his  wife  and  "he  would  make  trouble  if  they  didn't  leave 
him  alone."  Defendant  started  for  his  home  between  2  and 
3  o'clock  in  the  morning.  He  stopped  at  the  home  of  Mr. 
and  Mrs.  Long,  who  were  in  bed,  and,  according  to  the  testi- 
mony of  Mr.  Long,  said  "that  he  would  go  home  and  show 
that  damned  old  mother-in-law  of  his  how  to  interfere  with 
his  business."  Defendant  went  out  and,  shortly  afterward, 
Mrs.  Gravier  and  her  daughter,  Hazel,  went  to  the  Long 
house.  Mrs.  Gravier  there  said  that  "Charlie  had  the  gun 
and  was  going  to  do  some  killing  over  there,  going  to  kill 
the  family."  Mrs.  Long  partially  dressed  herself  and  went 
to  the  defendant's  house.    Ten  or  fifteen  minutes  later,  some* 
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where  between  4  and  5  o'clock  in  the  morning,  Mr.  Long* 
heard  shots  at  the  Lee  residence. 

Mrs.  Daisy  Moore,  who  was  in  a  house  across  the  street 
from  the  Lee  residence,  heard  screaming  and  saw  two  women 
and  two  children  running  from  the  house.  She  said  thai 
Mrs.  Long  came  out  of  her  house  and  said,  ''I  am  going  ovei 
there  and  put  a  stop  to  that  right  now,"  and  went  to  Mr. 
Lee's.  Mrs.  Moore  testified:  "Before  ever  I  heard  the  shoot- 
ing I  heard  a  man's  voice  say,  'You  will  open  my  letters, 
will  you?'  Q.  And  could  you  recognize  the  voice t  A.  Well, 
it  sounded  very  much  like  Mr.  Lee's  voice;  I  had  heard  hid 
voice  before  and  it  sounded  very  much  like  Mr.  Lee's  voice; 
I  am  quite  sure  it  was  his."  Other  witnesses — neighbors  of 
the  Lees — testified  that  they  heard  some  one  of  the  children 
cry  out  several  times,  "Don't  shoot,  papa." 

1.  The  point  mainly  relied  upon  by  the  defendant  is  that 
the  letter  referred  to  was  erroneously  admitted  in  evidence; 
that,  while  the  district  attorney,  in  his  opening  statement  to 
the  jury,  stated  that  the  letter  came  to  defendant  from  a 
Mrs.  Spencil,  there  is  no  evidence  in  the  record  as  to  who 
wrote  it  or  that  it  was  intended  for  the  defendant ;  that,  if 
the  jury  believed  the  letter  to  have  been  intended  for  de- 
fendant, and  sent  by  a  woman  not  his  wife,  its  contents  were 
highly  prejudicial  to  defendant's  case,  and  that  the  district 
attorney  read  and  re-read  to  the  jury  the  contents  of  the 
letter  and  drew  "every  sinister  conclusion  from  its  contents 
that  might  work  to  the  detriment  of  defendant." 

In  view  of  section  4%  of  article  VI  of  the  constitution, 
which  authorizes  the  excuse  of  errors  in  the  trial  of  cases 
where,  after  a  review  and  consideration  of  the  entire  record 
of  the  case  in  hand,  it  cannot  be  said  that  a  miscarriage  of 
justice  has  resulted  from  any  error  so  committed,  it  is  requi- 
site that  the  testimony  should  be  examined  and  considered 
to  determine  whether  the  letter  referred  to  was  prejudicial, 
assuming  for  the  present  that  it  was  inadmissible. 

As  to  what  occurred  in  the  house  immediately  after  the 
defendant  entered  it  on  the  morning  of  the  shooting,  the 
testimony  of  Mrs.  Gravier,  Mrs.  Lee,  and  Miss  Hazel  Gravier, 
who  afterward  became  and  was  at  the  time  of  the  trial  the 
wife  of  one  Hart,  shows  these  facts:  That  the  defendant, 
upon  entering  the  house,  first  went  into  the  room  oceupiel 
by  Mrs.  Gravier  and  her  daughter,  Hazel,  and,  lighting  a 
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lamp,  remarked  to  them  that  he  thought  it  was  time  for  them 
to  arise.  He  then  went  into  the  room  occupied  by  his  wife 
and  one  of  the  children  and  made  a  similar  suggestion  to 
them.  He  then  took  down  a  revolver  which  was  hanging 
from  the  wall  in  the  room.  Mrs.  Lee,  addressing  him,  asked 
him  in  rather  a  loud  tone  of  voice  to  give  the  weapon  to  her. 
Whether  he  voluntarily  delivered  the  weapon  to  her  or  she 
by  force  got  it  from  his  possession  does  not  clearly  appear 
from  the  evidence,  but  at  all  events  she  obtained  possession 
of  the  weapon.  Lee  then  left  the  room  and  went  to  the  home 
of  his  sister,  Mrs.  Long,  the  deceased.  In  the  meantime,  one 
Packard,  who  had  been  out  all  the  night  before  with  Lee, 
and  on  the  morning  of  the  shooting  accompanied  the  latter 
to  his  home,  entered  the  room  of  Mrs.  Lee.  Upon  observing 
Packard  in  the  room,  Mrs.  Lee  screamed  and  ordered  Packard 
to  leave  the  room.  The  defendant  shortly  thereafter  re- 
turned, entered  the  house  and  in  the  kitchen  procured  a 
rifle  which  was  kept  there,  and  with  it  went  into  his  wife's 
room.  Mrs.  Lee  then  hastily  left  the  house.  Mrs.  Gravier 
stepped  from  her  room  into  the  sitting-room  and  saw  the 
barrel  of  the  rifle  pointing  toward  her  through  the  curtains 
from  Mrs.  Lee's  room.  She  could  not  then  see  the  defendant. 
She  and  her  daughter.  Hazel,  thereupon  left  the  house,  went 
to  Mrs.  Long's  residence  and  Mr.  Long  testified,  as  we  have 
seen,  she  told  the  Longs  that  Lee  "was  going  to  kill  the 
whole  family."  Mrs.  Gravier,  however,  testified  that  what 
she  said  to  the  Longs  was  that  Lee  had  taken  the  gun  from 
the  wall  and  that  she  (Mrs.  Gravier)  was  afraid  that  he  was 
going  to  commit  suicide. 

We  have  already  shown  that  Mrs.  Long,  immediately  upon 
being  told  by  Mrs.  Gravier  of  the  trouble  at  the  Lee  home, 
went  to  the  latter  place.  The  defendant,  his  daughters, 
Annie  and  Francis,  the  former  thirteen  and  the  latter  about 
five  years  of  age,  one  Louis  Muir,  and  Mrs.  Long  were  then 
the  only  persona  in  the  house.  Annie  did  not  appear  to 
know  how  the  shooting  occurred  and  her  testimony  as  to  that 
circumstance  seems  to  have  been  of  an  evasive  character,  due, 
probably,  to  a  desire  to  shield  her  father  as  much  as  pos- 
sible at  the  trial,  or  perhaps  it  may  have  been  the  result  of 
poor  memory,  as  she  intimated  was  the  fact.  At  any  rate, 
she  said  she  saw  no  scuffling  between  her  father  and  Mrs. 
Long  prior  to  the  discharge  of  the  rifle.     She  said  that  her 


Digitized  by  VjOOQIC 


Feb.  1918.]  People  v.  Lbb.  327 

aunt  and  baby  sister  were  standing  near  the  door  leading* 
into  the  room  and  her  father  held  the  rifle  so  that  the  muzzleT 
pointed  toward  the  floor,  and  that  while  so  holding  the  weapon 
it  was  diseharged. 

Muir  testified  that  he  had,  before  the  defendant  entered 
the  house,  asked  the  latter  for  the  loan  of  a  pistol.  He  was 
waiting  on  the  outside  for  the  return  of  Lee  when  he  heard 
some  noise  in  the  house  and  met  Mrs.  Lee  as  she  was  leaving 
the  house.  The  latter  said  to  him:  **Look  out — Charley  [re- 
ferring to  the  defendant]  has  gone  crazy — going  to  shoot 
somebody."  Thereupon  Muir  entered  the  house  and  went 
into  the  room  where  Lee  and  Mrs.  Long  were,  he  said,  wrest- 
ling with  a  rifle,  each  apparently  endeavoring  to  take  the 
weapon  from  the  other.  During  the  scufiBe  the  rifle  was 
discharged,  he  said,  and  Mrs.  Long  fell  to  the  floor.  Lee, 
addressing  Mrs.  Long,  asked:  **My  God,  have  i  shot  you?" 
and  she  replied  that  he  had,  whereupon,  addressing  Muir,  Lee 
said:  '*My  God,  Louie,  I  have  shot  my  sister — go  and  get  a 
doctor."    Muir  immediately  started  out  to  find  a  physician. 

Lee  testified  that  his  purpose  in  getting  the  pistol  was  to 
loan  it  to  Muir ;  that,  when  he  took  it  from  the  wall  his  wife 
requested  him  to  give  it  to  her  and  that  he  did  so;  that 
thereafter  he  told  Muir  that  his  wife  refused  to  let  him  have 
the  pistol  and  that  Muir  said  that  he  desired  the  weapon  for 
the  purpose  of  shooting  some  wild  animals  infesting  that  sec- 
tion and  insisted  upon  Lee  loaning  him  a  weapon;  that  he 
(Lee)  then  returned  to  the  house  and  procured  the  rifle, 
which  was  then  unloaded,  and  went  into  his  wife's  room  to 
procure  some  cartridges  which  he  kept  in  a  bureau  drawer 
in  that  room;  that  his  sister,  Mrs.  Long,  then  came  in  the 
house  and  into  the  room  where  he  was  and,  taking  hold  of 
the  gun  and  addressing  Lee,  said:  ''Oh,  Charlie,  don't  do 
that,"  "and,"  continued  Lee,  "I  did  not  know  what  she 
meant  by  the  remark  she  made  and  I  says,  'Do  what,  Mary! ' 
T  says,  *I  ain't  going  to  hurt  nobody,'  and  she  let  loose  of 
the  gun ;  these  cartridges — ^then  I  had  took  out  ten  cartridges 
out  of  the  box  and  put  the  rest  back  in  the  bureau  drawer, 
and  so  when  she  came  in  and  grabbed  hold  of  me  with  the 
gun  my  baby  then  grabbed  me  by  the  leg  and  she  hollered 
or  something,  I  don't  know  what  she  did  say.  I  couldn't 
swear  positive  what  she  did  say;  so  I  seen  she  was  excited 
and  I  picked  her  up  and  walked  over  and  put  her  down 
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on  the  bed;  and  my  sister  let  loose  of  the  gun.  She  was 
as  calm  as  anyone  was  then;  she  cooled  off  right  away  and 
we  set  there  and  talked  a  few  minutes — I  guess  three  or  four 
minutes.  I  was  playing  with  the  baby,  and  I  got  up  and 
went  back  over  and  Louie  Muir  was  standing  in  the  door  and 
I  picked  up  these  cartridges  and  I  pulled  back  the  breech- 
block to  that  gun  and  put  in  five  cartridges ;  my  sister  was 
over  at  the  bed  and  the  baby  when  I  left  there.  When  I 
put  those  cartridges  in  I  just  turned  around  and  let  this 
breech-block  down  and  when  I  did  it  went  off.  My  sister 
and  baby  must  have  moved  over  next  to  the  door  during  the 
time  my  back  was  turned,  because  I  never  did  see  them  until 
that  shot  was  fired.  When  the  shot  went  off,  my  sister  says, 
'Oh,  Charlie,'  and  she  kind  of  slid  down  the  wall  and  my 
baby  run  out  to  one  side  and  exclaimed,  *0h,  papa.'  ...  I 
dropped  this  gun  against  the  wall  and  went  over  and  grabbed 
my  sister  before  she  fell  to  the  fioor.  She  was  kind  of 
sliding  down  the  wall,  and  so  Louie  Muir  was  there  and  I 
says:  'My  God,  I  have  shot  my  sister — run  for  a  doctor' — 
and  so  he  left.  .  .  .  After  Muir  left  my  sister  asked  for 
water — said  she  felt  sick,  and  I  ran  out  to  the  kitchen  and 
procured  and  brought  to  her  some  water."  With  the  assist' 
ance  of  Packard,  above  spoken  of,  who  was  in  an  outhouse  on 
the  Lee  premises  when  the  shot  was  fired,  the  defendant 
placed  Mrs.  Long  on  a  bed. 

As  to  the  conversation  with  his  companions  with  whom 
he  was  drinking  and  carousing  before  going  to  his  home,  the 
defendant  denied  that  therein  he  made  any  threat  against 
either  his  mother-in-law  or  his  wife,  or  that  he  referred  to 
any  particular  letter.  One  of  his  companions  testified  that, 
while  he  inferred  from  his  conversation  that  the  defendant 
was  referring  to  his  mother-in-law  when  speaking  of  his  let- 
ters being  tampered  with,  he  did  not  mention  that  lady's 
name.  The  same  witness  testified  that,  in  said  conversation, 
the  defendant  referred  only  to  a  letter  which  he  claimed  his 
wife  had  surreptitiously  ** taken  from  his  clothes." 

With  respect  to  the  letter  admitted  in  evidence,  the  defend- 
ant testified  that  he  had  never  heard  of  or  seen  it  until  it  was 
produced  at  the  trial.  Mrs.  Qravier  testified  that  she  had 
never  shown  him  the  letter  or  referred  to  it  in  his  presence 
except  in  the  general  and  jocular  way  above  referred  to. 
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There  was  no  testimony  presented  showing  or  tending  to 
show  that  the  defendant  and  Mrs.  Long  had  ever  had  any 
differences,  or  that  the  defendant  had  ever  threatened  to 
inflict  injury  upon  her.  To  the  contrary,  the  defendant  tes- 
tified that  there  had  always  been  the  best  of  feeling  existing 
between  them. 

It  should  be  stated  that  two  flesh  wounds  were  produced 
by  the  cartridge  from  the  rifle  upon  the  left  lower  limb  of 
Mrs.  Long — one  in  the  thigh  and  the  other  in  the  calf  of  the 
leg;  that  the  wounds  were  temporarily  treated  by  a  local 
physician,  after  which  she  was  removed  to  the  county  hos- 
pital, at  Ukiah,  where  she  received  treatment  by  the  county 
physician ;  that  her  death  was  due  to  an  infection  which  de- 
veloped in  the  wounds  and  caused  decomposition  to  set  in. 

Mrs.  Long,  shortly  after  being  shot,  stated  to  several  per- 
sons that  she  believed  she  would  not  recover,  and  on  the 
day  she  was  removed  to  Ukiah  declared  that  she  never  would 
return  alive.  On  all  these  occasions  she  declared  that  the 
shooting  was  purely  accidental,  and  a  few  days  before  her 
death,  after  stating  that  she  knew  she  was  going  to  die,  she 
signed  the  following  paper,  which  was  read  to  her,  one  of  the 
witnesses  testified,  and  which  she  herself  read,  so  another  wit- 
ness declared: 

"Mrs.  Mary  Long  being  first  duly  sworn,  deposes  and  says 
that  she  resides  at  Willits  in  the  county  of  Mendocino.  Cali- 
fornia; that  she  knows  Charles  Lee  and  has  known  him  at 
all  the  times  herein  mentioned;  that  on  Wednesday  morn- 
ing. May  16,  1917,  at  about  the  hour  of  about  15  to  5  o'clock 
she  was  present  at  the  home  of  said  Charles  Lee  in  said 
Willits  and  said  Lee  at  said  time  had  in  his  hand  a  gun  and 
threatened  to  commit  suicide;  that  affiant  endeavored  to  dis- 
suade him  from  his  express  purpose  and  that  she  grabbed 
said  weapon  and  a  struggle  ensued  between  herself  and  said 
Lee;  that  in  said  struggle  said  gun  was  discharged  twice 
striking  affiant  in  the  leg  above  the  knee;  that  at  said  time 
Frankie  Lee  the  daughter  of  said  Charles  Lee  was  hanging 
about  the  knee  of  affiant  and  said  weapon  discharged  one  or 
more  bullets  in  the  body  of  said  child  and  of  affiant.  That 
the  discharge  of  said  weapon  was  wholly  and  entirely  acci- 
dental and  without  any  intention  so  far  as  was  apparent  to 
affiant  on  the  part  of  said  Lee  to  discharge  the  same. 

•'(Signed)  Mrs.  Mary  E.  Long,  Affiant." 
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We  have  thus  reproduced  herein  a  hrief  synoptical  state- 
racnt  of  the  testimony  given  both  for  and  against  the  defend- 
ant, and  it  will  not  be  denied  that,  upon  the  facts,  the  case 
is  a  very  close  one.  In  fact,  so  far  as  may  be  judged  from 
the  face  value  of  the  testimony,  a  verdict  of  acquittal  would 
have  been  equally  with  the  verdict  returned  consistent  and 
reasonable.  The  testimony  tending  to  show  the  ugly  state 
of  mind  in  which  the  defendant  was  prior  to  returning  home, 
and  that  tending  to  establish  that  he  had  threatened  to  do 
physical  violence  to  his  mother-in-law,  together  with  the  tes- 
timony of  the  neighbors  that  they  heard  loud  noises  and  other 
disturbances  at  the  home  of  the  defendant  after  he  had  re- 
turned thereto  in  the  early  morning,  and  the  testimony  that 
upon  entering  the  house  he  procured  a  weapon,  which  was 
taken  from  him,  and  then  procured  the  weapon  with  which 
the  shooting  was  done  and  loaded  it  with  cartridges,  and 
other  circumstances  of  a  more  or  less  incriminating  char- 
acter, might  justly  be  held  to  be  sufficient  to  sustain  the 
verdict. 

On  the  other  hand,  it  is  very  plain  from  the  testimony 
that  had  he  desired  to  inflict  any  injury  upon  his  wife  or 
his  mother-in-law,  he  could  have  done  so,  for  the  opportunity 
for  such  violence  was  present.  His  wife  appeared  to  have 
little  difficulty  in  getting  the  pistol  from  his  possession,  and 
his  mother-in-law  was  still  in  the  house  when  he  had  pos- 
session of  the  rifle.  There  is  absolutely  no  testimony  in  the 
record,  except  the  mere  fact  of  the  discharge  of  the  rifle, 
from  which  it  can  be  inferred  that  he  intended  to  shoot  or 
injure  Mrs.  Long.  There  is,  indeed,  no  testimony  except  his 
explanatory  of  how  the  rifle  came  to  be  discharged  and  he 
did  not  seem  to  know  precisely  how  it  occurred.  It  is,  there- 
fore, impossible  to  say  from  the  record  that  the  shooting  was 
the  result  of  criminal  negligence,  which  would  constitute  th^ 
offense  that  of  manslaughter,  and  there  is  no  evidence  to  sup- 
port the  theory,  which  was  advanced  by  the  district  attorney 
in  his  opening  statement  to  the  jury,  that  the  shooting  of 
Mrs.  Long,  while  not  intended  as  to  her,  was  the  result  of  an 
attempt  and  an  intent  deliberately  to  shoot  some  other  person. 

Of  course,  the  object  of  the  foregoing  discussion  of  th- 
testimony  is  not  to  show  that  the  verdict,  so  far  as  the  evi- 
donee  is  concerned,  could  not  be  upheld.  Thus  wo  have  con- 
sidered and  briefly  analyzed  the  proofs  only  to  show  that, 
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as  before  stated^  the  verdict  has  exceedingly  frail  support, 
and  that  the  ruling  admitting  the  letter  above  referred  to 
in  evidence  must  be  considered  in  view  of  that  situation  as 
to  the  testimony.  To  the  consideration  of  said  ruling  we 
are  now  brought. 
The  letter  in  question  is  here  given  in  full : 

*'May  nth  17 
"  'Dear  Charley' 


"Just  a  few  lines  to  let  you  know  I  haven't  forgotten  My 

Little  Papa.    I  am  just  able  to  be  up  today  &  feel  very  weak. 

So  please  excuse  this  scrawl.  How  is  every  little  thing  & 
what  is  the  latest  news.    How  is  SonY    Remember  me  Kindly 

Your  Rival  is  here  with  Hydrant..they  are  getting  Hogs  so 

you  know  I  am  in  no  condition  for  Company  &  do  not  Care 
to  be  bothered.  But  I  had  to  get  up  just  the  same.  They 
had  to  sleep  out  in  the  Tent  &  thought  it  a  crime.  Well  I 
can  not  help  it.  I  have  only  a  small  Cabin  built  for  2; 
Certain  ones  only  are  welcome.    Well  I  hope  this  finds  you 

0.  K.  &  take  good  of  yourself  &  don't  hit  the  jug  too  much 

&  you  will  feel  better.  Hope  you  answer  this  so  I  will 
know  if  it  reached  you  without  trouble.  As  you  have  had 
enough.  And  I  don't  want  to  cause  you  any  more.  Can't 
write  you  much  as  I  am  too  weak  Must  go  back  to  bed.  So 
I  must  close  with  lots  of  love 

**  Sincerely  Yours 

"  'Billy* 

■ 
"Address  c/o  'Idlewylde  Ranch' 

"Haven't  seen  Road  house  since  Tuesday.    Have  a  lot  to 

tell  U.    Write  soon. 

"Do  you  know  of  any  one  has  a  good  collie  Puppy  to  give 
away.    Just  heard  you  had  split  the  blankets.    Is  that  truet" 

We  think  that  there  was  absolutely  no  legal  foundation 
whatever  laid  for  the  admission  of  that  letter  in  evidence. 
We  search  the  record  in  vain  to  find  that  it  was  in  any 
measure  or  degree  connected  with  the  defendant  or  that  the 
defendant  was  connected  with  it.  There  is  no  evidence  show- 
ing who  wrote  the  letter,  or  whether  the  writer  of  it  was  a 
male  or  female,  and  if  the  latter  whether  it  was  written 
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by  the  party  named  by  the  district  attorney  as  its  author 
in  his  opening  statement.  It  is  true  that,  whereas  the  en- 
velope containing  the  letter  was  addressed  to  "Arlow  Gra- 
vier,"  the  writer  in  the  letter  itself  addressed  the  party  for 
whom  it  was  intended  as  "Charley,"  the  first  name  of  the 
defendant,  and  that  Mrs.  Gravier  testified  that  her  son,  Arlow, 
was  not  known,  or,  so  far  as  she  knew,  ever  addressed  as 
** Charley."  It  is  also  true  that  the  defendant  stated,  on 
cross-examination,  that  he  thought  he  recognized  the  hand- 
writing of  the  letter,  although  declaring  in  the  same  con- 
nection that  he  knew  no  person  known  as  or  calling  him  or 
herself  "Billy."  But  these  circumstances  fall  far  short  of 
showing  that  the  letter  was  intended  for  the  defendant.  It 
is  not  at  all  improbable,  so  far  as  the  record  goes,  that  the 
author  of  the  letter  and  Arlow  Gravier  might  have  had  an 
understanding  between  themselves  that  thus  he  or  she,  as 
the  case  is,  should  address  his  or  her  letters  to  him,  or,  so 
far  as  the  record  throws  light  upon  the  matter,  it  would  not 
be  an  improbable  theory  that  the  writer  of  the  letter  was 
accustomed  to  addressing  him  as  "Charley,"  In  any  event, 
there  is  not,  as  stated,  any  testimony  of  any  character  in  the 
record  showing  that  the  letter  was  intended  for  the  defend- 
ant. There  might  have  been  a  suspicion  in  the  minds  of 
Mrs.  Gravier  and  Mrs.  Lee  that  the  letter  was  intended  for 
the  defendant.  There  probably  was,  as  we  infer  from  what 
Mrs.  Gravier  said  to  the  defendant  after  receiving  the 
letter  when  jokingly  speaking  of  whether  he  (defendant) 
had  ever  received  love  letters,  she  having  testified  that, 
while  she  had  the  letter  in  her  pocket,  he  said  he  had  never 
received  love  letters  and  she  replied,  jokingly,  "not  to  be 
too  sure  about  that."  But  even  this  does  not  connect  the 
defendant  with  this  particular  letter.  Furthermore,  as  has 
been  shown,  there  is  no  testimony  tending  to  show  that  the 
defendant  had  any  knowledge  of  the  existence  of  the  letter 
in  question  until  it  was  produced  at  the  trial.  On  the  con- 
trary, the  testimony  of  both  Mrs.  Gravier  and  himself  shows 
that  he  had  no  such  knowledge  until  the  trial,  and  theirs  is 
the  only  testimony  in  the  record  upon  that  proposition. 

It  follows  that  the  letter  was  clearly  inadmissible,  and 
that  it  was  highly  prejudicial  there  can  be  little,  if  any, 
doubt. 
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Readily  can  it  be  understood  how  a  jury  of  laymen — gen-r 
erally  made  up  of  the  most  intelligent  and  respectable  citi- 
zens of  a  county — would  bitterly  resent  the  conduct  of  a 
man  of  family  in  maintaining  such  relations  with  a  female 
not  his  wife,  as  the  language  of  the  letter  in  question  as 
interpreted  in  the  argument  by  the  district  attorney  very 
clearly  indicates  existed  between  the  writer  of  said  letter 
and  the  person  for  whom  it  was  intended.  We  think  that 
it  can  be  laid  down  as  a  proposition  hardly  admitting  of 
dispute  that,  in  a  close  case  upon  the  facts,  such  a  letter, 
where,  as  here,  the  defendant  was  a  married  man  and  has 
a  family  of  young  children,  would  move  the  scales  against 
him.  And  that  the  jury  in  this  case  regarded  the  letter  as 
having  been  written  by  a  female  and  intended  for  the  de- 
fendant, is  undoubtedly  true,  since  it  was  admitted  in  evi- 
dence avowedly  upon  that  theory,  and  since,  furthermore, 
the  district  attorney,  both  in  his  opening  statement  and 
closing  argument,  declared  that  the  letter  was  written  by 
some  woman  and  intended  for  the  defendant;  and  that  the 
district  attorney  regarded  the  letter  as  a  singularly  im- 
portant circumstance  strongly  supporting  the  theory  of 
guilt,  is  also  an  unquestionable  proposition,  for  he  not  only 
repeatedly  referred  to  and  laid  emphasis  upon  the  fact  in 
his  closing  argument,  but  read  and  analyzed  the  language 
of  the  letter  before  the  jury  and  so  interpreted  certain 
rather  mysterious  or  ambiguous  phrases  thereof  as  to  show 
that  the  letter  was  intended  not  for  an  unmarried  but  for 
a  married  man  having  domestic  trouble,  and  drew  the  in- 
ference from  the  language,  as  he  interpreted  it,  and  de- 
clared that  the  letter  could  not  have  been  intended  for 
Arlow  Gravier,  an  unmarried  youth,  but  for  the  defend- 
ant. 

The  argument  and  the  inferences  referred  to  were,  in  our 
opinion,  wholly  unwarranted,  and  were  so  because,  as  be- 
fore stated,  there  was  no  testimony,  except  such  as  might 
only  have  generated  a  mere  suspicion,  showing  that  the  de- 
fendant was  the  party  for  whom  the  letter  was  intended. 

Moreover,  as  the  purpose  of  the  introduction  in  evidence 
of  any  such  letter  was  to  show  motive  for  the  alleged  crime 
of  the  accused,  the  letter  in  question  was  wholly  out 
of  place  in  this  record,  inasmuch  as  it  was  not  shown  that 
the  defendant  knew  of  its  existence  until  the  trial. 
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Our  conclusion  is  that  the  error  considered  is  beyond  the 
saving  grace  of  section  4%  of  article  VI  of  the  constitution, 
s  iid  that  for  said  error  the  cause  must  be  reversed.  But,  in 
view  of  a  probable  retrial  of  the  case,  the  following  sugges- 
tions should  be  made:  The  judgment  pronounced  in  this 
ease  is  imprisonment  in  the  state  prison  for  from  one  to  ten 
years.  This  judgment  was  undoubtedly  pronounced  in  pur- 
ported obedience  to  section  1168  of  the  Penal  Code,  added 
to  said  code  by  the  legislature  of  1917.  (Stats.  1917, 
p.  663.)  Said  section  expressly  provides  that  the  court,  in 
imposing  sentence,  where  the  imprisonment  is  to  be  in  any 
reformatory  or  state  prison  of  the  state,  shall  not  fix  the 
term  or  duration  of  the  period  of  imprisonment,  .  .  •  "pro- 
vided,  that  the  period  of  such  confinement  shall  not  exceed 
the  maximum  or  be  less  than  the  minimum  term  of  im- 
prisonment provided  by  law  for  the  public  offense  of  which 
such  person  was  convicted." 

The  penalty  for  manslaughter,  of  which  the  defendant 
was  convicted,  is  "imprisonment  in  the  state  prison  not  ex- 
ceeding ten  years.*'  (Pen.  Code,  sec.  193.)  It  will  be 
observed  that  the  punishment  may  be  for  any  term  less  than 
ten  years;  it  may  be  for  a  month  or  even  one  day.  The 
judgment  in  this  case,  therefore,  although  in  our  opinion 
not  void,  is,  nevertheless,  erroneous,  inasmuch  as  it  fixes  a 
minimum  penalty.  Although  not  necessary  to  be  decided 
here,  it  would  seem  from  the  language  of  the  section  that  it 
was  contemplated  that  a  judgment  of  sentence  should 
merely  be  that  the  defendant  be  confined  in  one  of  the  state 
prisons,  without  fixing  or  naming  either  the  minimum  or 
maximum  penalty  for  the  offense  of  which  he  was  con- 
victed. Of  course,  these  observations  are  ventured  upon  the 
assumption  that  the  new  section  in  question  is  consistent  in 
all  respects  with  the  provisions  of  the  constitution  having  a 
bearing  upon  the  matter  of  penal  junishment. 

Judgment  and  order  reversed  and  cause  remanded, 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  1978.     Firet  Appellate  District.— February  20,  1918.] 

J.  EARLY  CRAIG,  Appellant,  v.  JAMES  A.  LEE  et  al., 

Respondents. 

Account  Stated — Oral  Acknowledgment  of  Debt — Running  op 
Statute  or  Limitations. — ^Where  the  acknowledgmcDt  of  a  debt  is 
not  in  writing,  the  statute  begins  to  run  against  the  aceouDt  stated 
from  the  date  of  the  settlement,  and  an  action  must  be  brought 
within  two  jears  after  such  settlement. 

In. — OOBBESPONDENCS       CONCEBNINO       LEGAL       SERVICES  —  INSUFFICIENT 

Proof  of  Account  Stated. — A  stated  account  for  legal  services  is 
not  shown  by  the  fact  that  in  answer  to  letters  inclosing  bills  for 
such  letters,  the  debtor  made  reply  that  he  expected  to  receive  some 
mon^  at  an  early  date,  and  that  when  funds  were  available  he 
would  endeavor  to  "adjust"  the  account. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  i 

M.  H.  Heman,  and  John  A.  Hoey,  for  Appellant. 

N.  E.  WretmaUy  and  Houghton  &  Houghton,  for  Re- 
spondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment 
rendered  in  favor  of  the  defendants  in  an  action  brought  by 
plaintiflP  to  recover  the  sum  of  $650,  alleged  to  be  due  from 
them  upon  an  account  stated  for  legal  services. 

On  April  22,  1912,  plaintiff  sent  to  the  defendants  by  mail 
a  statement  of  his  account  showing  a  balance  due  from  them 
of  $650.  The  letter  or  statement  was  not  answered.  On 
August  14,  1913,  the  plaintiff  again  wrote  to  the  defendants 
in  reference  to  the  account,  but  this  letter  was  not  received  by 
them  and  was  returned  to  the  plaintiff.  On  the  18th  of  that 
month  the  plaintiff  wrote  another  letter  to  the  defendants, 
being  a  copy  of  the  letter  of  the  14th,  and  inclosed  with  the 
letter  a  bill  for  $650,  together  with  a  promissory  note  for  that 
amount,  payable  in  ninety  days,  which  he  requested  the  de- 
fendants to  execute.  On  Au<?iist  22d  this  letter  was  an- 
swered by  the  defendant  James  A.  Lee  to  the  effect  that  he 
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expected  to  receive  some  money  at  an  early  date,  and  that 
when  funds  were  available  he  would  endeavor  to  adjust  the 
account.  Respecting  the  request  for  a  note  the  letter  states : 
''The  time  is  so  short  that  I  do  not  deem  it  necessary  to  issue 
any  note  at  this  time."  There  were  two  other  letters  from 
the  plaintiff  to  the  defendants  concerning  the  amount  claimed 
to  be  due  from  them,  but  they  have  no  bearing  upon  the 
points  to  be  decided.  Later  on  in  the  same  year  plaintiff 
again  wrote  to  the  defendants  asking  for  a  settlement  of  his 
bill  of  $650,  to  which  the  defendants  shortly  thereafter  re- 
plied stating  that  while  they  were  anxious  to  pay  all  their 
just  debts,  they  at  that  time  were  without  funds,  but  that  in 
the  near  future  they  expected  to  receive  some  money,  in 
which  case  they  would  endeavor  "to  adjust  the  account  forth- 
with." In  addition  to  these  letters  there  was  a  conversation 
between  the  plaintiff  and  the  defendants,  in  which  the  latter 
said  that  within  a  certain  number  of  days  they  would  perhaps 
be  able  to  "settle  up."  It  is  conceded,  as  of  course  it  must 
be,  that  this  conversation  did  not  create  an  account  stated. 

(1)  As  to  the  letter  of  April  22,  1912,  written  by  plaintiff 
to  the  defendants  inclosing  his  bill  for  $650,  assuming  that 
because  it  remained  unanswered  it  became  an  account  stated 
on  that  date,  still  the  statute  of  limitations  had  run  against  it 
when  the  present  action  was  commenced.  Where  the  ac- 
knowledgment of  a  debt  is  not  in  writing,  the  statute  begins 
to  run  against  the  account  stated  from  the  date  of  the  settle- 
ment, and  an  action  must  be  brought  within  two  years  after 
such  settlement.  (Code  Civ.  Proc,  sec.  339,  subd.  1; 
Auzerais  v.  Naglee,  74  Cal.  60,  [15  Pac.  371].) 

(2)  From  the  other  correspondence  we  think  it  cannot  be 
held  that  an  account  was  stated  between  the  parties.  "An 
account  stated  presupposes  an  absolute  acknowledgment  or 
admission  of  a  certain  sum  due  or  adjustment  of  accounts  be- 
tween the  parties,  the  striking  of  a  balance,  or  an  assent,  ex- 
press or  implied,  to  the  correctness  of  the  balance.  If  the 
acknowledgment  or  admission  is  qualified  and  not  absolute, 
or  if  there  is  but  an  admission  that  something  is  due  without 
specifying  how  much,  there  is  no  account  stated,  nor  does  an 
account  stated  exist  if  there  is  but  a  partial  settlement  of 
accounts  without  arriving  at  a  balance,  or  if  there  is  a  dissent 
from  the  balance  as  struck."  (1  Corpus  Juris,  p.  695,  par. 
2871;  Coffee  v.  Wtlliaws,  103  Cal.  556,  [37  Pac.  504].) 
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From  the  letters  of  August  and  November,  1913,  we  think 
there  was  no  meeting  of  minds  respecting  the  amount  which 
was  to  be  paid  to  plaintiff  for  his  services ;  and  the  language 
of  Lee's  letter  of  August  22d,  as  well  as  that  contained  in  the 
letter  of  both  defendants  of  November  26th,  negatives  any 
construction  or  presumption  of  a  promise  to  pay  the  full 
amount  of  the  bill.  According  to  the  language  of  the  letter 
of  August  22d,  the  account  rendered  was  to  be  "adjusted 
.  .  .  agreeably"  to  the  parties  interested;  and  according  to 
the  language  of  the  letter  of  November  26th,  the  defendants 
would  endeavor  to  adjust  the  account  when  they  received  cer- 
tain money  which  they  expected  shortly. 

The  word  "adjust,"  as  defined  in  volume  1  of  Words  and 
Phrases,  page  194,  means  "to  settle  or  bring  about  a  satis- 
factory state,  so  the  parties  will  agree  in  a  result,  as  to  adjust 
accounts."  When  losses  under  policies  of  insurance  are 
adjusted,  the  amount  of  the  loss  is  ascertained  and  deter- 
mined. (Miller  v.  Consolidated  etc.,  113  Iowa,  211,  [84 
N.  W.  1049] ;  Ruthven  v.  American  Fire  Ins.  Co.,  102  Iowa, 
550,  [71N.  W.  374].) 

Excepting  from  consideration  for  the  reason  already  stated 
the  letter  of  April  22,  1912,  and  defendant's  failure  to  reply 
to  the  same,  it  would  appear  from  the  other  correspondence 
that  they  never  intended  to  pay  in  full  the  amount  of  plain- 
tiff's daim,  but  expected  at  some  time,  perhaps  in  the  near 
future,  to  agreeably  adjust  or  settle  the  account.  There  was, 
therefore,  no  account  stated  between  them,  which  would  leave 
plaintiff's  claim  barred  by  the  statute  as  pleaded. 

The  judgment  is  afSrmed. 

Lennon,  P.  J.,  and  Beady,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  April  17,  1918. 
86  oai.  App.— sa 
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[Civ.  No.  1772.    Third  Appellate  District.— February  20,  1918.] 

0.  B.  LBFURGET  et  al.,  Respondents,  v.  J.  A.  PRENTICE 
et  aL,  Appellants. 

Plage  of  Trial — Gontbaot  ros  Sale  or  Corporate  Stock — ^RscoyERT 
OF  Possession  of  Corporate  Property  upon  Breach. — An  action 
by  the  owner  of  a  large  majority  of  the  capital  stock  of  a  mining 
corporation  to  compel  the  return  to  him  of  the  poesession  of  tbe 
real  property  of  the  corporation  which  was  received  in  connection 
with  a  sale  of  stock  from  him,  upon  default  of  defendant  in  the 
payment  of  the  price,  and  to  have  a  mortgage  lien  wrongfully 
placed  upon  the  property  canceled,  is  a  local  action,  and  triable, 
under  section  392,  subdivision  1,  of  the  Code  of  Civil  Procedure, 
in  the  eounty  where  the  property  is  situated. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tuol- 
umne County  denying  a  change  of  place  of  trial.  Q.  W. 
Nicol,  Judge. 

i 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarke,  Prentice  &  Einsey,  Bradley  Y.  Sargent,  and 
Vincent  Surr,  for  Appellants. 

J.  P.  O'Brien,  and  H.  M.  Anthony,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  appeal  from  an  order  deny- 
ing defendants'  motion  for  a  change  in  the  place  of  trial  from 
Tuolumne  County  to  the  city  and  county  of  San  Francisco. 
It  is  not  disputed  that  at  the  commencement  of  the  action  de- 
fendants Prentice  and  Duke  had  their  residence  in  said  city 
and  county,  where  also  was  the  principal  place  of  business  of 
the  defendant  corporation;  the  defendant  Craig  resided  in 
Alameda  County  and  the  defendant  Kinsey  resided  in  San 
Mateo  County,  the  two  latter  consenting  that  the  cause  micrht 
be  transferred  to  the  city  and  county  of  San  Francisco.  The 
question  presented  is  whether  the  action  was  personal  or  local 
in  its  nature  as  involving  real  property.  The  complaint  was 
filed  in  July,  1914;  the  motion  to  change  the  place  of  trial 
was  denied  on  September  28,  1914,  and  the  transcript  on 
appeal  was  filed  October  1,  1914.  No  briefs  were  filed  in  the 
case  until  after  its  transfer  to  this  court  in  November,  appcl- 
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lants'  brief  baving  been  filed  November  20,  1917,  and  re- 
spondents,'  January  14,  1918. 

The  following  facts  alleged  in  the  complaint  will  perhaps 
be  suflScient  to  indicate  the  character  of  the  action:  The  de- 
fendant corporation  was,  at  the  commencement  of  the  action, 
the  owner  of  certain  mining  property  in  Tuolumne  County 
and  plaintiff  Lief urgey  was  then  the  owner  of  a  large  majority 
of  its  capital  stock,  and  at  the  time  of  the  execution  of  the 
agreement  hereinafter  referred  to  controlled  its  board  of 
directors,  and  by  virtue  of  such  ownership  and  control  had 
the  management  and  control  of  the  business  and  property  of 
the  corporation;  on  February  1,  1913,  Lef urgey  entered  into 
an  agreement  with  defendant  Prentice  by  which  the  former 
agreed  to  sell  to  the  latter  two  hundred  and  forty  thousand 
shares  of  his  stock,  and  to  deliver  possession  of  the  mining 
properties  of  defendant  company  to  defendant  Prentice,  and 
to  cause  four  out  of  the  five  directors  of  the  corporation  con- 
trolled by  Lefurgey  to  resign  and  to  elect  in  their  place  four 
other  directors  to  be  nominated  by  Prentice,  thereby  Lefur- 
gey surrendering  control  of  the  property  to  Prentice.  It  was 
also  agreed  that  Prentice  should  have  the  right  to  work, 
operate,  and  develop  the  properties  and  to  extract  and  re- 
move the  minerals  therefrom,  provided  all  work  was  done  in 
a  good  and  minerlike  manner,  and  was  to  be  done  at  Pren- 
tice's sole  cost  and  expense,  and  he  also  agreed  to  keep  the 
premises  and  property  free  and  clear  of  all  liens  and  en- 
cumbrances. The  agreement  also  fixed  the  purchase  price  to 
be  paid  by  Prentice  and  the  times  and  manner  of  payment, 
and  that  Prentice  would  arrange  with  other  stockholders  to 
pay  them  their  proportion  of  minerals  extracted  from  the 
mining  property.  The  agreement  also  provided  that  on 
Prentice's  failure  to  pay  the  purchase  price  or  any  part 
thereof  when  it  became  dne  and  payable  and  he  should  fail 
to  keep  or  perform  any  of  the  conditions  of  the  agreement, 
the  agreement  should  tiiereupon  terminate  and  end,  and  that 
Prentice  should  immediately  deliver  to  Lefurgey  the  possession 
of  the  property  which  he  obtained  under  said  agreement  from 
Lefurgey  and  also  would  procure  the  resignation  of  the  direc- 
tors nominated  and  controlled  by  Prentice,  who  had  thereto- 
fore been  elected  in  place  of  those  controlled  by  Lefurgey. 
It  was  also  alleged  in  the  complaint  that  Lefurgey  delivered 
possession  of  the  property  to  Prentice  and  caused  four  direc« 
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tors  to  resign,  and  to  be  elected  in  their  place  four  directors 
nominated  by  Prentice,  in  accordance  with  the  terms  of  the 
agreement,  and  that  Prentice  accepted  possession  of  the  prop- 
erty and  control  of  the  corporation  from  Lefurgey,  and 
operated  the  property  under  such  possession  and  control  and 
did  certain  work  upon  the  property,  and  then  failed  to  com- 
ply with  the  conditions  of  the  agreement  which  by  its  terms 
thereupon  terminated  and  ended.  That  thereafter  Lefurgey 
demanded  possession  of  the  property  free  of  all  liens  and  en- 
cumbrances and  the  resignations  of  the  directors  theretofore 
nominated  by  Prentice,  all  of  which  defendant  Prentice  re- 
fused to  do  in  violation  of  the  conditions  in  said  agreement. 
The  complaint  also  alleged  that  while  in  possession  of  the 
property  under  said  agreement  and  while  Prentice  was  in 
control  of  the  corporation  through  the  directors  nominated 
and  controlled  by  him,  he  caused  a  mortgage  to  be  executed 
by  the  corporation  to  him  for  moneys  exx>ended  in  working 
and  operating  the  property,  while  he  was  in  possession 
thereof  under  the  agreement,  and  which,  by  the  terms  of  the 
agreement  he  agreed  to  pay  as  a  part  of  the  consideration  for 
delivering  possession  of  the  property  and  control  of  the  cor- 
poration to  him,  and  it  was  alleged  that  this  mortgage  is  ficti- 
tious and  invalid  and  constitutes  a  cloud  upon  the  title  of  the 
property.  It  also  appears  that  before  the  commencement  of 
the  action,  plaintiff  Lefurgey  conveyed  an  interest  in  the 
cause  of  action  to  his  coplaintiff,  Shepard. 

The  complaint  goes  into  great  detail  in  setting  forth  the 
matters  of  which  the  foregoing  is  a  brief  epitome.  It  was 
stated  in  the  complaint  that  Prentice  defaulted  in  all  the 
progressive  payments  which  he  was  to  make  for  the  purchase 
of  the  said  stock;  that  he  had  involved  the  corporation  in  a 
large  indebtedness  in  the  course  of  operating  the  mines  and 
had  caused  a  note  and  mortgage  for  twenty  thousand  dollars 
to  be  executed  by  the  corporation  to  him  as  covering  a  part 
of  the  expenditures  made  by  Prentice  in  operating  the  mine, 
and  contrary  to  the  express  terms  of  the  agreement,  by  which 
he  was  to  operate  the  mine  entirely  at  his  own  cost  and  ex- 
pense and  keep  the  mining  property  entirely  free  from  all 
liens  and  encumbrances. 

The  prayer  of  the  complaint  is  that  the  defendant,  J.  A. 
Prentice,  be  required  to  deliver  immediate  possession  of  said 
premises  and  property  to  the  plaintiffs.    That  said  alleged 
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promissory  note  and  mortgage  be  adjudged  void,  and  that 
they  be  surrendered  by  the  defendant  Prentice  and  canceled. 
That  it  be  adjudged  that  the  defendant  Prentice  has  no  claim 
against  the  said  Stanislaus  Gravel  Mining  Company  for 
moneys  expended  by  him  upon  the  properties  while  in  posses- 
sion thereof  under  the  terms  of  the  agreement  set  forth  in  the 
complaint,  and  that  all  alleged  proceedings  of  the  directors  of 
said  Mining  Company  acknowledging  or  admitting  any  in- 
debtedness of  said  company  to  defendant  Prentice  be  ad- 
judged invalid  and  void.  That  defendants  Craig,  Kinsey, 
and  Duke  be  required  to  resign  as  directors  of  said  Mining 
Company.  Also  for  judgment  against  the  defendant  Prentice 
for  the  amount  of  any  indebtedness  incurred  by  him  while 
operating  said  properties,  and  which  indebtedness  was  not 
paid  by  him,  and  for  attorney's  fees  and  costs  and  such  other 
and  further  relief  as  may  seem  meet  and  proper. 

Plaintiffs  do  not  seek  a  money  judgment  against  the  de- 
fendants. The  main  objects  of  the  action  are,  first,  to  compel 
Prentice  to  return  the  possession  of  the  real  property  to 
Lefurgey,  from  whom  he  received  the  possession,  and  this  in 
strict  accordance  with  the  agreement  under  which  Prentice 
went  into  possession ;  second,  to  have  the  encumbrance  on  the 
real  property  removed  which  was  placed  on  the  property 
under  Prentice's  direction,  for  his  own  benefit  and  in  viola- 
tion of  the  agreement  under  which  he  had  possession  and  con- 
trol of  the  property  of  the  corporation.  It  is  true  that  the 
title  to  the  property  is  in  the  corporation  and  that  the  business 
of  the  corporation  is  transacted  through  its  directors.  But 
it  is  alleged  that  Lefurgey,  by  reason  of  his  owning  a  large 
majority  of  the  shares  of  the  corporation,  did  himself  in  fact 
control  its  acts;  that  in  compliance  with  the  agreement  he 
caused  his  directors  to  resign  and  directors  of  Prentice's  selec- 
tion to  be  substituted,  thus  for  the  time  passing  control  over 
to  Prentice,  subject,  however,  to  the  agreement  that  should 
Prentice  fail  to  keep  its  covenants  on  his  part  to  be  per- 
formed, he  would  cause  his  directors  to  resign  and  would  sur- 
render possession  to  Lefurgey.  Having  entered  into  posses- 
sion under  Lefurgey,  Prentice  is  in  no  position  to  deny 
Lefurgey 's  right  to  possession.  (Oarvey  v.  LasheUs,  151  Cal. 
526.  532,  [91  Pac.  498].)  The  nature  of  the  action  is  to  be 
d«  torminod  by  the  averments  of  the  coirplaint  and  the  nature 
of  the  relief  that  can  be  granted  in  the  action,  and  not  by  the 
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probable  result  in  a  trial  upon  the  merits.  Questions  raised 
on  the  demurrer  such  as  the  legal  sufficiency  of  the  complaint, 
whether  there  is  an  improper  joiuder  of  actions  or  of  defend- 
ants, are  matters  which  do  not  properly  arise  in  determining 
the  motion.  Section  392  of  the  Code  of  Civil  Procedure  de- 
clares that  the  following  causes  must  be  tried  in  the  county  in 
which  the  subject  of  the  action  or  some  part  thereof  is  situated : 
**L  For  the  recovery  of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  real  property."  The 
gist  of  the  action  here  is  to  recover  possession  of  the  land  and 
to  have  a  mortgage  lien  fraudulently  placed  thereon  canceled. 
These  objects,  we  think,  clearly  characterize  the  action  as 
local  under  section  392.  The  principle  governing  these  cases 
is  quite  fully  discussed  in  an  opinion  by  Justice  Burnett  in 
Robinson  v.  Waiiams,  12  Cal.  App.  515,  [107  Pac.  705].  See, 
also,  Donohoe  v.  Rogers,  168  CaL  700,  [144  Pac.  958], 
The  order  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  17,  1918. 


[Civ.  No.  1780.    Third  Appellate  Distriet.— February  21,  1918.] 

LOUIS   M.    HICKMAN    (a    Corporation),    Respondent,   v. 
WILLIAM  J.  JOHNSON,  Appellant. 

VXNDOK  AKD  YXNDEE-  DlMAOES  FOE  FRAUD — DUTY  OF  VbNDXX. — Where 

ft  vendee  pajs  ft  pftrt  of  the  purchase  price  and  enters  into  posses- 
sion of  the  property,  and  gives  his  note  secured  by  mortgage  on 
the  property  for  the  balance,  he  must  pay  the  balance  before  he 
can  claim  damages  for  fraud  in  the  purchase. 
Mortgage — Action  fob  Foreclosurk — Defense  of  Fraudulent  Repre- 
sentations—Pleading — Insufficient  Cross-complaint — Failure 
TO  Show  Damage. — In  an  action  for  the  foreclosure  of  a  mort- 
gage, a  cross-complaint  based  upon  alleged  fraudulent  representa- 
tions made  by  plaintiff  as  to  the  ownership  of  a  water  ditch  to  be 
conveyed  to  defendant  for  the  purpose  of  irrigating  the  uiurtgaged 
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laod  fails  to  state  a  cause  of  action,  in  the  absence  of  an  express 
allegation  as  to  any  appreciable  damage  done  by  reason  of  the  fail- 
ure to  convey,  there  being  no  averment  as  to  what  the  ditch  cost, 
or  its  valne,  or  what  expense  would  be  incurred  in  obtaining  a  sub- 
fltitute  for  it,  nor  how  much  the  market  value  of  the  land  would  be 
affected  by  the  question  as  to  whether  the  ditch  was  appurtenant 
thereto. 
Id. — Special  Damages— Loss  of  Crop— Insufficient  Cross-complaint 
— Knoavl£Dgi  of  Nonownkeship  of  Ditch  Before  Planting. — 
In  such  an  action,  the  defendant  cannot  by  cross-complaint  obtain 
special  damages  for  loss  of  crop  due  to  alleged  failure  of  plaintiff 
to  furnish  defendant  with  necessary  water  ditches,  where,  according 
to  the  allegations  of  the  eross-complaint,  the  defendant,  before  plant- 
ing the  crop,  had  complete  knowledge  that  plaintiff  did  not  own  the 
ditch  and  that  plaintiff  had  failed  to  make  good  its  representations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hawkins  &  Hawkins,  for  Appellant. 

L.  J.  Maddux,  Henry  C.  MePike,  and  James  P.  Peck,  for 
Respondent. 

BURNETT,  J. — This  appeal  is  from  the  judgment  decree- 
ing the  foreclosure  of  a  mortgage  and  from  the  order  deny- 
ing the  motion  for  a  new  trial. 

The  only  complaint  against  the  action  of  the  court  is  based 
upon  the  order  sustaining  the  demurrer  to  the  amended  cross- 
complaint  and  dismissing  it  from  the  files. 

The  action  was  brought  upon  several  promissory  notes  for 
the  sum  of  $24,075  and  interest  and  for  the  foreclosure  of  a 
mortgage  to  secure  the  payment  of  the  same.  The  notes  pro- 
vided that  in  case  of  a  failure  to  pay  the  interest,  as  it  be- 
came due,  the  payee  might  elect  to  consider  the  whole  amount 
due  and  bring  an  action  accordingly.  There  is  no  contro- 
versy as  to  the  failure  of  the  defendant  to  make  the  required 
payments  of  interest.  Indeed,  the  only  payment  made  by 
him  was  the  sum  of  about  six  thousand  dollars  on  the  selling 
price  of  $30,175,  made  at  the  time  of  the  execution  of  the  con- 
voyance  and  of  said  promissory  notes.  The  defense,  however, 
upon  which  defendant  relied,  and  still  relics,  is  based  upon 
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the  claim  of  fraudulent  representations  made  by  the  plaintiff. 
Involved  therein  are  two  dements  or  examples  of  fraudulent 
conduct.  The  first  relates  to  a  misrepresentation  as  to  the 
ownership  of  a  certain  ditch,  known  as  the  ** Dallas  Ditch'*; 
the  second,  to  the  failure  of  plaintiff  to  construct  another 
ditch  from  the  said  Dallas  Ditch  to  the  land  conveyed  by 
plaintiff  to  defendant 

The  material  representation  as  to  the  Dallas  Ditch  which 
the  defendant  claims  to  have  been  fraudulent  is  as  follows: 
''That  as  an  inducement  to  enter  into  the  said  contract  of 
purchase,  that  is  to  say,  as  an  inducement  to  pay  the  said 
purchase  price,  execute  the  said  notes  and  mortgage,  and  ac- 
cept the  said  land,  the  said  plaintiff,  through  its  agents,  ofB- 
cers,  or  representatives,  represented  to  this  defendant  that  it 
was  able  and  entitled  to  grant  to  him  the  right  to  use  the  said 
Dallas  Ditch  referred  to  in  said  agreement,  and  that  said 
Dallas  Ditch  was  of  sufficient  size  to  irrigate  all  of  the  land 
entitled  to  be  irrigated  therefrom  and  more  particularly  the 
premises  conveyed  to  this  defendant,  and  that  it  carried  at 
least  twenty-seven  second-feet  of  water." 

As  seen,  this  is  not  an  express  allegation  that  plaintiff 
represented  that  it  owned  the  said  Dallas  Ditch.  But  we 
may  accept  it  as  a  sufficient  averment  of  that  fact.  This 
ownership  is  negatived  in  appropriate  language,  as  is  also  the 
capacity  of  said  Dallas  Ditch  to  supply  the  needed  water. 

Again  it  is  alleged:  **That  at  said  time  it  was  represented 
to  this  defendant,  in  said  agreement  of  April  26th,  that  the 
said  plaintiff  would  make  an  extension  of  what  is  known  as 
the  Dallas  Ditch,  and  that  said  extension  would  be  brought 
west  and  flumed  across  the  Ceres  Canal  on  the  west  line  of 
said  land  at  a  point  north,  and  that  said  ditch  and  flume 
would  be  complete  and  ready  for  the  conveyance  of  water 
therein  by  October  1,  1910.  That  all  of  said  representations 
were  false  and  fraudulent,  and  were  known  by  the  plaintiff 
and  its  agents  to  be  false  and  fraudulent,  and  were  made  with^ 
the  specific  purpose  of  inducing  this  defendant  to  enter  into, 
the  said  transaction  and  agreement,  and  did  so  induce  him." 

We  may  assume  for  the  purposes  of  the  case  that  said 
representations  were  material,  and  that  defendant  had  a 
right  to  and  did  rely  upon  them.  But  it  is  apparent  that  an 
additional  element  must  be  shown  in  order  to  constitute  ? 
cause  of  action  in  behalf  of  defendant,  and  that  is,  that  ho 
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was  damaged  by  said  eonduct  of  the  plaintiff.  If  it  appears 
from  said  cross-complaint  that  there  is  no  sufScient  allegation 
of  facts  to  show  that  defendant  was  injured  without  his  own 
fault  by  the  conduct  of  plaintiff, — reprehensible  as  it  might 
be, — ^then  the  action  of  the  court  in  sustaining  the  demurrer 
to  said  amended  cross-complaint  was  entirely  justified.  It  is 
claimed  by  respondent  that  such  is  the  case  and  this  consid- 
eration may  invite  inquiry. 

We  may  first  direct  our  attention  to  the  injury,  if  any, 
caused  by  the  plaintiff's  representations  as  to  the  ownership 
of  said  Dallas  Ditch.  It  is  apparent  that  there  is  no  express 
allegation  as  to  any  appreciable  damage  done  to  the  defend- 
ant by  reason  of  the  failure  of  the  plaintiff  to  convey  the 
ownership  of  said  ditch.  There  is  no  averment  as  to  what 
said  ditch  cost,  or  of  its  value,  or  what  expense  would  be  in- 
curred in  obtaining  a  substitute  for  it,  nor  how  much  the 
market  value  of  the  land  would  be  affected  by  the  question  as 
to  whether  the  said  ditch  was  appurtenant  thereto. 

Indeed,  in  reference  to  both  specifications  of  fraud  it  may 
be  said  that  the  allegations  of  damage  are  quite  defective. 
We  may  notice  them  briefly. 

The  first  is:  "That  said  land  without  water  is  not  worth 
to  exceed  twenty  dollars  per  acre  and  is  only  valuable  in  an 
amount  greater  because  of  the  capacity  or  power  of  obtaining 
water,  and  if  the  said  plaintiff  fails  to  furnish  the  adequate 
means  for  irrigating  said  premises,  then  said  premises  not 
irrigated  are  not  worth  to  exceed  twenty  dollars  per  acre.'* 

But,  it  is  clear  from  the  other  allegations  of  the  crass- 
complaint  that  plaintiff  did  not  promise  to  furnish  water  to 
said  lands,  and  it  is  quite  apparent  that  the  ownership  of  the 
Dallas  Ditch  is  entirely  distinct  from  the  ownership  of  suffi- 
cient water  to  irrigate  said  premises. 

Again,  special  damage  is  claimed  in  consequence  of  the 
money  expended  in  planting  a  crop,  and  of  the  fact  that  the 
crop  failed  and  perished  for  lack  of  water,  and  '^that  said 
failure  to  obtain  said  water  was  caused  wholly  by  the  failure 
of  the  plaintiff  to  furnish  the  defendant  with  the  necessary 
ditches  to  convey  the  said  water  to  his  said  land  as  agreed  by 
it  and  hereinabove  set  forth."  The  failure  of  said  crop  was 
placed  at  the  sum  of  five  thousand  two  hundred  dollars,  and 
the  cost  of  putting  in  the  crop  at  the  sum  of  six  hundred 
doUarSi  but  it  is  apparent  that  this  element  of  damage  cannot 
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be  considered  for  the  reason  that,  according  to  the  allegations 
of  the  cross-complaint,  the  defendant,  before  planting  said 
crop,  had  complete  knowledge  that  plaintiff  did  not  own  the 
said  Dallas  Ditch  and  could  not  therefore  convey  any  inter- 
est  in  it  to  the  defendant,  and,  also,  that  it  had  failed  accord* 
ing  to  its  agreement  to  complete  an  adequate  connecting 
ditch,  and,  indeed,  it  further  appears  that  the  plaintiff  had 
refused  to  make  good  its  said  representations.  Therefore,  if 
defendant,  with  knowledge  of  these  facts  and  the  failure  of 
plaintiff  to  complete  its  agreement,  planted  a  crop,  incurring 
the  cost  thereof,  and  took  a  chance  of  having  a  crop  without 
irrigation,  it  must  be  apparent  that  any  loss  thereby  incurre(^ 
must  be  chargeable  to  his  own  want  of  care,  no  matter  how 
remiss  might  have  been  plaintiff  in  its  conduct  toward  the  de- 
fendant. Besides,  it  may  be  said  as  to  the  allegation  in  refer- 
ence to  the  connecting  ditches,  that  it  was  a  promise  to  do 
something  in  the  future,  and,  in  order  to  state  a  cause  of 
action  for  fraud,  it  must  be  alleged  that  said  promise  was 
made  with  the  intention  of  deceiving  or  misleading  the  de- 
fendant. 

There  is  no  such  allegation.  It  is  not  sufficient  to  allego 
that  such  promise  was  false  and  fraudulent.  {Rheingans  v. 
Smith,  161  Cal.  362,  [Ann.  Cas.  1913B,  1140,  119  Pac.  494].) 

Then  follows  this  allegation:  "That  it  would  cost  this  de- 
fendant the  sum  of  at  least  three  thousand  dollars  to  acquire 
rights  of  way  and  construct  an  irrigation  ditch  sufficient  for 
the  carrying  of  the  water  from  the  distributing  lateral  or 
canal  of  the  Turloek  Irrigation  District  sufficient  to  irrigate 
the  said  premises,  and  that  unless  such  ditch  is  constructed  in 
accordance  with  said  agreement  the  defendant  will  be  com- 
pelled to  incur  such  expense." 

We  may  assume  that  by  this  averment  the  cross-com- 
plainant intended  to  state  the  cost  of  a  waterway  that  would 
answer  the  same  purpose  as  the  Dallas  and  the  connecting 
ditch,  if  furnished,  as  represented  and  agreed,  by  plaintiff. 
Thus  considered,  it  may  be  regarded  as  an  allegation  of  dam- 
age suffered  by  reason  of  the  dereliction  of  the  plaintiff.  It 
is,  however,  uncertain  for  the  reason  that  it  does  not  appear 
how  much  it  would  coat  to  construct  a  substitute  for  the 
Dallas  Ditch,  concerning  which  the  fraud  is  sufficiently 
pleaded. 
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The  only  other  specification  of  damage  is  as  follows:  That 
by  reason  of  the  failure  of  the  plaintifiF  to  furnish  said  ditches 
and  comply  with  said  agreement,  the  consideration  for  said 
notes  and  mortgage  has  entirely  and  completely  failed,  and 
that  without  such  water  the  said  land  is  not  worth  a  sum 
greater  than  that  heretofore  paid  by  this  defendant,  and  that 
this  defendant  has  been  damaged  by  such  breach  of  contract 
and  failure  to  comply  with  the  terms  of  said  agreement,  in 
addition  to  the  sums  herein  elsewhere  set  forth,  in  the  sum  of 
nine  thousand  dollars." 

But,  as  already  seen,  there  was  no  promise  or  agreement  on 
the  part  of  plaintiff  to  furnish  said  water  to  said  land,  and. 
therefore,  the  diflference  in  value  between  the  land  as  irri- 
gated and  without  water  cannot  be  considered.  Indeed,  this 
general  allegation  is  nullified,  or  at  least  modified,  by  the 
averment  that  it  would  cost  the  sum  of  three  thousand  dollars 
to  acquire  and  construct  ditches  suflScient  for  the  irrigation 
of  said  premises.  In  other  words,  it  suflSciently  appears  that 
the  failure  of  ]the  plaintiff  as  to  said  ditches  involved  a  loss  in 
the  value  of  the  land  to  the  extent  of  only  three  thousand 
dollars.  It  is  thus  apparent  that  in  the  respects  indicated, 
the  cross-complaint  is  decidedly  open  to  criticism,  but  prob- 
ably it  is  not  fatally  so  in  view  of  the  liberality  with  which 
pleadings  should  be  regarded.  We  may  even  admit  for  the 
present  purposes  that  it  legally  appears  that  appellant  was 
damaged  to  the  extent  of  eight  thousand  eight  hundred  dol- 
lars by  the  fraudulent  representations  of  respondent 

But  if  we  grant  a  fraud  was  committed,  as  claimed  by  the 
defendant,  there  was  due  on  said  promissory  notes  to  plain- 
tiff the  sum  of  $15,275,  in  excess  of  the  counterclaim,  together 
with  interest,  but  it  nowhere  appears  in  said  cross-complaint 
that  this  amount  or  any  amount  was  tendered  or  that  appel- 
lant is  ready,  willing,  or  able  to  pay  said  amount  or  any 
amount.  In  fact,  he  insists  that  he  is  not  required  to  do  so 
before  he  can  maintain  his  action  for  damages;  and  that 
brings  us  to  the  question,  admittedly  important  and  vital, 
whether  the  doctrine  declared  and  expounded  in  the  case  of 
Hines  v.  Brodie,  168  Cal.  507,  [143  Pac.  729],  is  applicable  to 
the  cross-complaint  of  defendant  filed  herein. 

Therein  are  pointed  out  the  two  different  remedies  that  are 
open  to  one  who  has  been  defrauded  in  a  transaction.  One  of 
these  is  rescission,  whereby,  upon  the  discovery  of  the  fraud, 
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he  repudiates  the  contract  and  offers  to  return  what  he  has 
received  and  seeks  a  restoration  to  his  original  position,  claim- 
ing, of  course,  whatever  damage  he  may  have  suffered  by  rea- 
son of  the  unconscionable  conduct  of  the  other  party.  The 
pursuit  of  the  other  remedy  involves  an  affirmation  of  the 
contract,  and  also  a  claim  for  damages  on  account  of  the 
fraud.  There  is  no  claim  of  rescission  in  the  case  before  us. 
It  is  admitted  that  the  defendant  elected  to  stand  upon  the 
contract.  In  such  case  it  is  held  in  the  Hines  decision,  supra, 
that  he  must  assume  the  burdens  as  well  as  receive  the  benefits 
of  the  contract.  In  other  words,  if,  instead  of  disavowing 
the  contract  when  he  discovers  the  fraud,  he  chooses  to  appro- 
priate whatever  advantages  he  may  receive  through  the 
terms  of  said  agreement,  he  cannot  in  the  same  breath  re- 
pudiate the  terms  that  are  of  advantage  to  the  other  party. 
He  can  neither  affirm  nor  disaffirm  in  part.  In  the  said  de- 
cision it  is  declared:  ''Here  the  vendee  is  obliged  to  accept 
the  burden  of  the  contract  with  its  benefits,  according  to  its 
terms,  with  the  right  to  a  recovery  for  the  fraud  based  upon 
the  fact  that  the  benefits  which  he  receives  are  not  those 
which,  under  the  representations  of  the  vendor,  he  was  en- 
titled to  receive.*' 

It  is  therein  stated  that  the  true  principle  is  well  declared 
in  the  following  quotation  from  Whitney  v.  AUaire,  1  N,  T. 
805 :  "It  is  true  that  if  a  party  affirms  a  contract  with  knowl- 
edge of  the  fraud,  he  affirms  it  wholly,  and  this  whether  it  is 
executory  or  partly  executed.  But  in  neither  case  does  he 
affirm  it  as  a  contract  made  in  good  faith.  He  consents  to  be 
bound  by  the  provisions  of  the  agreement  but  does  not 
thereby  release  or  waive  his  claim  for  damages  arising  from 
a  fraud  collateral  to  the  agreement." 

It  is  true  that  the  Hines  case  was  somewhat  different  from 
this  in  its  facts,  but  the  principle  announced  and  emphasized 
in  the  decision  is  that  where  the  defrauded  party  affirms  the 
contract  but  seeks  damages  for  the  collateral  fraud,  he  must, 
antecedently  to  his  recovery,  perform  his  matured  obligations 
and  avow  his  readiness  and  ability  to  perform  whatever  by 
the  terms  of  the  contract  may  be  required  of  him  in  the 
future.  The  purchaser  therein  was  not  in  default,  as  no  in- 
stallment of  the  price  was  due  at  the  time  suit  was  brought, 
and,  of  course,  the  question  of  performance  or  default  did 
not  arise.    But  the  consideration  of  ability  and  willingness 
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to  perform  the  covenants  which  were  to  matnre  in  the  future 
did  arise,  and  it  was  this  that  the  supreme  court  had  in  view ; 
and  it  was  held  to  be  insufficient  to  allege  that  the  plaintiff 
"at  the  time  of  said  offer  to  pay,  ever  since  and  now  is  ready, 
able,  and  willing  to  pay  said  purchase  price  upon  the  condi- 
tions in  said  contract  until  discovery  of  said  fraud,''  It  was 
this  latter  phrase,  which  we  have  italicized,  that  the  supreme 
court  regarded  as  vitiating  the  tender.  If  the  party  relies 
upon  the  contract  and  seeks  its  protection,  he  must  be  ready 
and  willing  to  meet  its  demands  not  only  up  to  the  time  of 
the  discovery  of  the  fraud,  but  at  all  times  during  which  ha 
claims  its  benefits. 

It  is  the  daim  of  appellant  that  a  difference  must  be  recog- 
nized between  an  executory  and  an  executed  contract.  Mani- 
festly, a  different  situation  is  created  in  these  two  instances. 
If  the  contract  is  executed,  there  is,  of  course,  nothing  to  be 
done  or  performed  under  its  terms.  There  exists  no  necessity 
nor  propriety  for  a  tender  or  offer  of  performance,  and  noth- 
ing is  required  of  the  defrauded  party  prior  to  his  mainte- 
nance of  an  action  for  damages  for  the  fraud.  But  the  con- 
tract before  us  is  not  executed;  it  is  partly  executed  and 
partly  executory,  as  was  the  contract  in  the  Hines  case. 
Therein  the  purchaser  had  paid  a  part  of  the  purchase  price 
of  the  land  and  had  entered  into  the  possession  of  it. 
To  that  extent  it  was  executed.  The  balance  of  the  price  he 
had  not  paid,  however,  nor  had  he  received  the  conveyance, 
and  therein  the  contract  was  executory. 

So  here,  the  purchaser  paid  a  part  of  the  purchase  price 
and  entered  into  possession,  but  he  also  received  a  deed. 
Nevertheless,  he  owed  and  still  owes  the  balance  of  the  pur- 
chase price,  and  to  that  extent  the  contract  is  executory.  It 
is  true  that  he  gave  his  promissory  notes  for  the  balance,  but 
that  constitutes  simply  written  evidence  of  the  indebtedness. 
He  must  make  the  payment  of  those  notes  in  order  to  execute 
the  contract.  Nor  does  it  matter  that  he  gave  a  mortgage  to 
secure  their  payment.  That  does  not  relieve  him  from  the 
obligation  to  pay  the  indebtedness,  nor  would  his  relation  to 
the  contract  be  different  in  the  case  of  a  mortgage  from  that 
of  a  vendor's  lien.  In  either  event  there  is  security  for  the 
performance  and  the  duty  to  perform  his  promise  is  ju.st  the 
same. 

Nor  is  there  anything  inequitable  in  this  requirement. 
The  defendant  can  avoid  it  by  rescinding  after  discovery  of 
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the  fraud.  But  if  he  chooses  to  take  advantage  of  the  com- 
plete execution  of  the  contract  on  the  part  of  the  vendor,  there 
is  nothing  unjust  in  compelling  him  also  to  execute  before  he 
is  permitted  to  avail  himself  of  the  other  remedy.  Applying 
this  principle  to  the  present  case,  we  may  notice  that  as  early 
as  October  1,  1910,  appellant  discovered  the  fraud.  Neverthe- 
less, he  made  no  effort  to  rescind  but  entered  into  possession 
of  the  property,  and  thereafter  made  no  further  payment 
either  of  interest  or  principal  of  the  indebtedness.  The  suit 
was  commenced  on  the  notes  in  April,  1912.  The  answer  and 
cross-complaint  of  the  defendant  was  filed  in  May  of  the  same 
year.  The  cause  did  not  come  on  for  trial  until  January, 
1914,  when  appellant  was  permitted  to  file  an  amended  cross- 
complaint.  By  stipulation  the  decision  was  reserved  until 
the  supreme  court  had  finally  determined  the  Hines  case. 
The  decree  was  not  rendered,  then,  until  March  31,  1915. 
Therefore,  for  nearly  four  years,  we  must  presume  the  de- 
fendant remained  in  possession  and  enjoyed  the  property 
without  the  payment  of  any  interest  or  rent,  and  he  may  still 
be  in  possession.  Under  such  circumstances,  it  is  not  unfair 
to  insist  that  he  shall  supplement  his  constructive  affirmance 
by  actual  performance  of  the  contract. 

It  is  not  a  question  of  whether  the  same  result  might  not  be 
reached  by  allowing  the  defendant  credit  for  the  fraud,  but 
whether  he  shall  be  permitted  to  blow  hot  and  cold  at  the 
same  time,  and  insist  upon  the  contract  as  far  as  ad- 
vantageous to  himself,  but  speculate  upon  his  chances  of  re- 
covery for  the  fraud  as  a  substitute  for  the  performance  of 
his  own  covenants  under  the  contract. 

But,  at  any  rate,  in  the  case  here  it  is  plain  that  appellant 
has  suffered  damages  in  a  sum  no  greater  than  eight  thousand 
eight  hundred  dollars,  and  he  should,  at  least,  have  tendered 
the  difference  between  that  and  the  amount  due  under  the 
contract. 

We  think  the  decision  was  just,  and  the  judgment  is  there- 
fore afiBrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  h} 
the  supreme  court  on  April  25,  1918. 


Digitized  by  VjOOQlC 


Feb.  1918.]  CuNBO  v.  Davis.  351 


[Civ.  No.  2199.    Pirst  Appellate  Diatrict.— February  21,  1918.] 

E.  Z.  CUNEO,  Bespondent,  v.  THOMAS  E.  DAVIS,  Jr., 
et  al.,  Appellants. 

Attobnit  and  Cubnt — Contract  fob  Szbyioes  in  Defending  Action 
— ^TiMB  FOE  Bbingino  Suit. — Under  a  contract  between  an  attorney 
and  client  providing  that  if  the  former  defeated  a  pending  action 
against  the  latter  or  prevented  recovery,  the  latter  would  pay  the 
former  for  his  services  the  entire  amount  prayed  for  in  such  action, 
or  if  a  lesser  amount  should  be  recovered  the  difference  should  be 
paid,  the  action  is  not  defeated  until  the  judgment  has  become 
final,  and  an  action  brought  for  such  services  pending  an  appeal 
taken  in  the  former  action  by  the  defendant  is  prematurely  brought. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  W.  Molkenbuhr,  and  Thos.  W.  Firby,  for  Appellants. 

,    James  H.  Boyer,  and  Frank  J.  Golden,  for  Respondent. 

BEASLT,  J.,  pro  tern. — The  facts  of  this  case  are  very 
simple.  For  some  time  previous  to  the  eighth  day  of  Septem- 
ber, 1916,  James  H.  Boyer,  an  attorney  at  law  and  the  as- 
signor of  plaintiflf,  had  represented  the  appellants  in  certain 
litigation,  for  which,  it  is  claimed  by  plaintiff,  Boyer  had  not 
been  fully  paid.  At  the  last-mentioned  date  an  action  was 
pending  between  the  Pacific  Coast  Casualty  Company  and 
Thomas  E.  Davis  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  and  Boyer  entered  into  an  agreement  with 
the  Davises,  defendants  herein,  by  which  he  undertook  to  de- 
fend that  action  and  to  pay  the  costs  of  defending  the  same. 
The  provision  of  that  contract  which  is  under  consideration 
here  is  that  in  case  Boyer  should  defeat  that  action  and  pre- 
vent any  recovery  against  the  Davises  therein,  then  the 
Davises  would  pay  to  him  the  entire  amount  prayed  for  by 
the  Pacific  Coast  Casualty  Company  in  that  action;  or  if  as 
the  result  of  said  action  a  lesser  amount  should  be  recovcrod 
than  that  claimed,  the  difference  should  be  paid  to  Boyer  by 
the  Davises,  such   payment,  as  the  case  might  be,  to  be 


Digitized  by  VjOOQIC 


352  Huntington  v.  Vavba.        [36  Cal.  App. 

in  settlement  of  what  Boyer  claimed  was  coming  to  him  for 
his  services  previously  rendered  in  other  matters  as  well  as 
for  his  services  in  the  pending  action. 

Boyer  defended  the  action  of  the  Pacific  Coast  Casvalty  Co. 
V.  Davis,  and  it  resulted  in  favor  of  Davis,  a  judgment 
therein  being  entered  in  the  superior  court  for  his  costs. 
Thereupon  Boyer  demanded  that  he  be  paid  in  accordance 
with  the  terms  of  the  contract  above  recited.  The  Davises  re- 
fused to  pay  him,  and  he  brought  this  action  against  them 
without  waiting  for  the  determination  of  an  appeal  taken  by 
the  Casualty  Company  in  the  action  in  question. 

There  are  other  facts  appearing  in  the  transcript,  but  these 
are  the  only  facts  essential  to  the  decision  of  the  case. 

The  obvious  claim  that  this  action  was  prematurely  brought 
must  be  sustained;  for  it  is  apparent  that  Boyer  has  not  de- 
feated the  action  he  undertook  to  defend  nor  prevented  a  re- 
covery therein  until  a  final  judgment  on  appeal  has  been  ob- 
tained in  favor  of  Davis,  or  until  the  case  is  otherwise  finally 
determined  in  his  favor,  or  by  a  judgment  which  shall  have 
become  final  for  a  lesser  amount  than  that  prayed  for  in  that 
action. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Lennon,  J.,  concurred. 


[CiY.  No.  197Z.    Second  Appellate  District— -Pebniary  21,  1918.] 

J.  M,  HUNTINGTON,  Respondent,  v.  A.  STEPHEN 
VAVRA,  Appellant. 

Negligence — Collision  Between  Automobile  and  Motobctclb  — 
Issue  of  Conteibutobt  Negligence — Finding. — In  an  action  for 
damagefi  for  personal  injuries  resulting  from  a  collision  between  an 
automobile  and  a  motorcycle  upon  which  plaintiff  was  riding,  where 
the  issue  whether  plaintiff  was  guilty  of  contributory  negligence 
was  presented  by  evidence  both  pro  and  eon,  the  failure  to  make 
a  distinct  finding  on  such  issue  is  reversible  error. 

Id. — LiABiLiTT  to  Avom  Collision — Acts  or  Defendant  as  Proximate 
Cause  of  Injury — ^Insufficiency  of  Finding. — In  such  an  action, 
tho  finding  that  plaintiff  was  unable  to  avoid  the  collision,  and 
that  the  acts  of  the  defendant  were  the  proximate  cause  of  the  in- 
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jnries,  does  not  inferentiallj  determine  the  lesue  of  eontribotory 
negligence,  and  avoid  a  specifle  finding. 
Id. — FiKDiNO  ON  Material  Issue — ^Right  op  Pabtibs. — The  right  to 
have  a  material  issue  presented  by  the  pleadings  in  the  cause  deter- 
mined bj  a  finding  is  one  important  to  the  parties  to  the  suit,  and 
the  failure  to  make  such  a  finding  results  in  prejudicial  error  en- 
titling the  complaining  suitor  to  a  reversal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  Q.  Kuster,  Gilbert  A.  McElroy,  Guy  E.  Maurice, 
and  Clarence  E.  Fleming,  for  Appellant 

William  A.  Spill,  for  Respondent. 

JAMES,  J. — Defendant  appeals  from  a  judgment  entered 
against  him.  Recovery  was  had  in  the  lower  court  upon  a 
cause  of  action  charging  that  defendant  had  negligently 
operated  an  automobile  on  a  public  highway  and  thereby 
caused  a  collision  to  occur  between  the  automobile  and  a 
motorcycle  upon  which  plaintiff  was  riding.  In  the  answer 
filed  the  negligent  acts  charged  against  the  defendant  were 
specifically  denied,  and  the  aflirmative  defense  was  made  that 
the  accident  was  proximately  caused  by  the  plaintiff's  own 
negligence.  This  defense  of  contributory  negligence  was  al- 
leged first  in  general  terms,  and  it  was  then  specified  ''that 
one  of  said  acts  of  negligence  aforesaid  on  the  part  of  plain- 
tiff is  that  plaintiff,  at  said  time  and  place,  drove  said  motor- 
cycle at  a  high  and  unlawful  rate  of  speed,  to  wit,  between 
thirty-five  and  forty  miles  per  hour."  Lincoln  Avenue  in 
the  city  of  Pasadena  is  a  street  having  a  dear  roadway  width 
of  about  fifty-five  feet.  Its  direction  is  generally  north  and 
south.  Entering  the  westerly  side  of  this  street  and  at  an 
angle  bearing  to  the  north  is  Canada  Avenue,  a  street  thirty 
feet  in  width.  At  the  time  of  the  accident,  it  being  after 
nightfall,  the  defendant,  operating  an  automobile,  was  travel- 
ing northerly  along  Lincoln  Avenue  below  the  point  where 
Canada  Avenue  enters  Lincoln.  At  the  same  time  plaintiff, 
riding  on  a  motorcycle,  was  traveling  southerly  on  Lincoln 
Avenue  on  the  right-hand  side  of  that  street  and  north  of  the 
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point  where  Canada  Avenue  enters  the  first-named  thorough- 
fare. In  other  words,  the  automobile  and  motorcyde  were 
traveling  in  opposite  directions,  each  in  its  lawful  place  on 
the  right-hand  side  of  the  street  and  both  approaching  the 
intersection  of  Lincoln  Avenue  with  Canada  Avenue.  De- 
fendant resided  at  a  point  on  Canada  Avenue  westerly  of 
Lincoln,  and  when  he  reached  the  point  of  intersection  of  the 
two  streets  made  the  turn  to  enter  Canada  Avenue  westerly. 
The  motorcycle  of  the  plaintiflf  traveling,  as  before  noted, 
south  on  the  westerly  side  of  Lincoln  Avenue  failed  to  clear 
the  automobile  when  the  same  had  advanced  across  the  west- 
erly side  of  Lincoln  Avenue,  with  the  result  that  a  collision 
occurred,  by  reason  of  which  the  motorcycle  was  badly  dam- 
aged and  plaintiflf  suffered  some  physical  injuries.  No  point 
seems  to  be  seriously  advanced  that  there  was  not  sufficient 
evidence  to  warrant  the  court  in  finding,  as  it  did,  that  the 
defendant  negligently  and  without  warning  turned  his  auto- 
mobile across  the  roadway  in  front  of  the  motorcycle  of  the 
plaintiflf,  as  charged  in  the  complaint.  The  chief  point  made 
by  appellant  is  that  the  court  committed  prejudicial  error  in 
failing  to  find  upon  a  material  issue  proposed  by  the  answer, 
to  wit,  as  to  the  contributory  negligence  charged  against  the 
plaintiflf.  Appellant  has  set  forth  in  the  brief  sufficient  of 
the  testimony  to  show  that  there  was  evidence  before  the 
court  respecting  the  rate  of  speed  at  which  plaintiflf  was 
traveling  at  the  time  he  suflfered  his  injuries,  indicating  that 
he  was  traveling  at  a  speed  in  excess  of  the  maximum  rate 
provided  by  law.  (Motor  Vehicle  Act  of  1913  (Stats.  1913, 
p.  649),  sec.  22,  subd.  b.)  There  was  also  evidence  to  the 
contrary.  Hence  it  appears  that  the  case  is  not  one  where, 
assuming  an  absence  of  finding  upon  the  question,  the  court 
either  will  presume  that  there  was  no  evidence  to  support  the 
issue,  or  that  the  evidence  without  conflict  negatived  the  plea 
of  contributory  negligence,  such  as  was  held  in  Roberts  v. 
HaU,  147  Cal.  434,  [82  Pac.  66] ;  Callahan  v.  James,  141  Cal. 
291,  [74  Pac.  853] ;  Klokke  v.  EscaUler,  124  Cal.  297,  [56  Pac. 
1113].  There  being  a  material  issue  presented  and  evidence 
both  pro  and  con  affecting  the  facts  concerned  in  the  issue, 
the  court  was  required  to  make  a  distinct  finding  upon  the 
matter.  (Tucker  v.  United  Railroads,  171  Cal.  702,  [154 
Pac.  835].)  Counsel  for  respondent  argues  that,  while  no 
specific  finding  is  made  as  to  the  issue  of  contributory  negli- 
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gence,  the  facts  in  the  findings  made  by  the  court  are  in- 
ferentially  determined  adversely  to  the  defendant's  plea. 
We  have  examined  with  much  care  the  findings  as  made  by 
the  court  and  are  not  prepared  to  agree  that  the  facts  are  de- 
termined as  to  the  issue  of  contributory  negligence  at  all. 
The  findings  generally  recite  the  specifications  made  by  the 
complaint  affecting  the  negligent  conduct  of  the  defendant. 
In  the  last  paragraph  of  the  findings  it  is  stated  by  the  court 
"that  the  plaintiff  was  unable  to  avoid  said  collision,"  and 
"that  the  acts  of  the  defendant  aforesaid  were  the  direct  and 
proximate  cause  of  the  said  injuries  and  damage  and  all  of 
them.  ..."  These  are  the  two  chief  clauses  to  be  found 
in  the  findings  and  to  which  our  attention  is  urged  by  re- 
spondent as  inferentially  determining  the  issues  referred  to. 
The  fact  that  the  plaintiflf  may  have  been  unable  to  avoid  the 
collision  would  be  wholly  consistent  with  the  fact  also  that  he 
may  have  been  traveling  on  his  motorcycle  at  an  unlawful 
and  negligent  rate  of  speed,  and  so  caused  himself  to  be  placed 
in  such  a  situation  that  he  was  "unable  to  avoid  the  colli- 
sion." As  to  the  finding  that  the  acts  of  the  defendant  were 
the  "direct  and  proximate  cause  of  the  said  injuries  and 
damage  and  all  of  them,"  it  may  well  have  been  that  the 
plaintiff  was  guilty  of  acts  which  contributed  proximately  to 
cause  the  injurious  consequences  which  resulted.  The  right 
to  have  a  material  issue  presented  by  the  pleadings  in  a  cause 
determined  by  a  finding  of  the  court  is  one  important  to  the 
parties  to  a  suit,  and  the  failure  to  make  such  a  finding  re- 
sults in  prejudicial  error  entitling  the  complaining  suitor  to 
reversal. 

For  the  reasons  given,  the  judgment  appealed  from  is 
reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[CiT.  No.  2821.    Fint  AppeUate  Distriet— February  21,  1918.] 

LOUIS  NATHAN,  AppeUant,  v.  JESSIE  G.  POETEE,  as 
Executrix,  etc.,  et  al.,  Bespondents. 

Niw  Trial— Obdeb  Denying  Motion— Bight  of  Appeal — Etpbct  op 
CoDB  Amendment. — An  appeal  from  an  order  denying  a  new  trial 
in  and  of  itself  ia  of  no  avail,  where  the  order  was  made  subse- 
quent to  the  date  of  the  taking  effeet  of  the  amendment  of  1915 
to  section  963  of  the  Code  of  Civil  Procedure,  regardless  of  the 
fact  that  the  motion  for  new  trial  was  initiated  prior  to  the  adop- 
tion and  operation  of  the  amendment. 

lb. — Review  of  Obder  Denying  New  Trul — Appeal  fbom  Judgment. 
Under  section  956  of  the  Code  of  Civil  Procedure,  as  amended  in 
1915,  an  order  denying  a  motion  for  a  new  trial  may  be  reviewed 
on  appeal  from  the  judgment. 

I9. — Record  on  Motion  for  New  Trial — Tbansmission  to  Appellate 
COubt — Pbocedube. — ^While  it  is  true  that  the  law  as  now  written 
apparently  provides  no  procedure  for  transmitting  to  the  appellate 
court  the  record  used  as  the  basis  for  a  motion  for  a  new  trial,  in 
a  case  where  an  appeal  from  a  judgment  has  been  rightfully  taken 
in  advance  of  the  hearing  and  determination  of  the  motion,  never- 
theless, in  the  absence  of  such  provision,  it  would  be  permissible, 
for  the  purpose  of  permitting  the  case  to  be  disposed  of  on  its 
merits  rather  than  upon  a  technicality,  to  adopt  any  suitable  proce- 
dure which,  conformable  to  the  spirit  of  the  code,  would  achieve 
the  desired  result. 

lb. — Appeal  from  Judgment— Reoobo — ^Review  of  Ebbors  Oocurrino 
During  Trial. — ^Where  the  bill  of  exceptions  used  on  the  hearing 
of  a  motion  for  a  new  trial,  duly  authenticated  by  the  trial  judge, 
is  included  in  the  transcript  which,  by  stipulation  of  counsel,  con- 
stitutes the  record  on  appeal  from  the  judgment,  and  the  judgment 
has  been  rightfully  appealed  from  which  involves  a  review  of  the 
merits  of  the  motion  for  a  new  trial,  the  appellate  court  may  upon 
such  record  discuss  and  decide  an  error  of  law  occurring  at  the 
trial  urged  as  prejudicial  and  sufficient  to  warrant  a  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  H.  Brownstone,  and  Alton  M.  Gates,  for  Appellant. 

Edmund  Tauszky,  for  Respondents. 
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LENNON,  P.  J. — ^Viewing  the  appeal  as  one  only  from  the 
judgment  and  conceding  the  correctness  of  the  contention  thnt 
we  are  foreclosed,  because  of  a  technical  imperfection  of  the 
record  before  us,  from  considering  the  suflftciency  of  the  evi- 
dence to  support  the  trial  court's  findings  of  fact,  neverthe- 
less we  are  of  the  opinion  that  that  record,  consisting  of  the 
judgment-roll  and  the  bill  of  exceptions  prepared  and  pre- 
sented in  support  of  the  purported  appeal  from  an  order  deny- 
ing a  new  trial,  will,  when  considered  as  a  single  record  sup- 
porting the  appeal  from  the  judgment,  sufSce  to  warrant  and 
enable  a  discussion  and  decision  of  the  correctness  of  the  trial 
court's  order  denying  the  plaintiff  a  new  trial. 

The  record  shows  that  the  judgment  was  made  and  entered 
on  the  twenty-seventh  day  of  January,  1914;  that  notice  of 
appeal  therefrom  was  served  and  filed  on  May  1,  1914;  that 
respectively  on  April  14  and  15,  1914,  the  plaintiff  served  and 
filed  his  notice  of  intention  to  move  for  a  new  trial,  which 
specified  that  such  motion  would  *'be  made  upon  a  bill  of  ex- 
ceptions to  be  thereafter  prepared,"  and  designated  as  the 
grounds  of  the  motion  (1)  the  insuflSciency  of  the  evidence  to 
justify  the  decision,  (2)  that  the  decision  was  against  law, 
and  (3)  errors  of  law  occurring  at  the  trial;  that  on  November 
17,  1915,  the  court  below  entered  an  order  denying  the  plain- 
tiff's motion  for  a  new  trial,  and  that  respectively  on  Decem- 
ber 17  and  18,  1915,  the  plaintiff  gave  and  filed  his  notice  of 
appeal  from  the  said  order. 

Admittedly  the  amendment  to  section  963  of  the  Code  of 
Civil  Procedure,  which  discontinued  the  right  to  appeal  from 
an  order  denying  a  new  trial  save  in  certain  excepted  cases  of 
which  the  present  case  is  not  one,  was  in  operation  at  the  time 
when  the  order  denying  a  new  trial  was  entered  and  at  the 
time  when  the  plaintiff  purported  to  appeal  therefrom. 
(Stats.  1915,  p.  209,  in  effect  August  8,  1915.)  Therefore  it 
must  be  held  that,  even  though  the  plaintiff  had  initiated  his 
motion  for  a  new  trial  prior  to  the  adoption  and  operation  of 
the  law  limiting  his  right  to  appeal  from  the  judgment  only, 
the  law  in  effect  at  the  time  of  the  entry  of  the  order  denying 
the  motion  for  a  new  trial  must  control,  and,  as  a  conse- 
quence, the  purported  appeal  therefrom  was,  in  and  of  itself, 
of  no  avail.  {Woodruff  v.  Colyear,  172  Cal.  440,  [156  Pac. 
475].) 
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Of  course  that  appeal  cannot  be  considered  and,  in  strict- 
ness, should  be  dismissed,  but  it  does  not  follow  that  a  review 
of  the  merits  of  the  motion  for  a  new  trial  must  fall  with  the 
attempted  appeal  from  the  order  denying  a  new  trial.  The 
statute,  section  956  of  the  Code  of  Civil  Procedure,  relating 
to  the  scope  of  an  appeal  from  a  judgment  as  amended  con- 
temporaneously with  the  amendment  to  the  law  abolishing 
the  right  to  an  appeal  from  the  order  denying  a  new  trial,  pro- 
vides that,  upon  an  appeal  from  a  judgment,  this  court  may, 
among  other  things,  review  **an  order  or  motion  for  a  new 
trial"    (Stats.  1915,  p.  328,  in  effect  August  8,  1915.) 

Although  the  record  shows  that  the  bill  of  exceptions,  upon 
which  the  motion  for  a  new  trial  was  made  and  heard,  was 
not  filed  as  engrossed  until  August  30,  1915,  still  the  record 
also  shows  that  the  bill  of  exceptions  was  prepared  by  counsel 
for  plaintiff  in  the  month  of  April,  1915,  and  settled,  allowed, 
and  approved  by  the  trial  judge  on  August  7,  1915,  just  one 
day  in  advance  of  the  taking  effect  of  the  amendment  abolish- 
ing appeals  from  an  order  denying  a  new  trial. 

As  we  read  sections  650  et  seq.  of  the  Code  of  Civil  Proced- 
ure which  were  likewise  contemporaneously  amended  (Stats. 
1915,  p.  207)  and  which  relate  to  the  form  and  requirements 
of  the  record  upon  which  a  motion  for  a  new  trial  may  be 
based,  we  do  not  understand  that  the  right  to  resort  to  a  bill 
of  exceptions  in  support  of  a  motion  for  a  new  trial  grounded 
upon  errors  of  law  occurring  during  the  trial  has  been  abro- 
gated. But  however  that  may  be,  the  law  at  the  time  the 
plaintiff  gave  his  notice  of  intention  to  move  for  a  new  trial 
gave  him  the  right  to  rely  upon  a  bill  of  exceptions  to  be  sub- 
sequently prepared  in  support  of  the  motion  and  therefore, 
regardless  of  his  right  to  appeal  from  the  order  denying  the 
motion,  the  motion  itself  necessarily  must  have  been  heard 
upon  the  record  prepared  and  noticed  for  the  hearing. 

Apparently  the  appeal  from  the  judgment  and  the  pur- 
ported appeal  from  the  order  were  taken  pursuant  to  the  pro- 
visions of  the  old  method  of  appeal  and  may,  for  the  purposes 
of  this  discussion,  be  considered  as  having  been  taken  only 
under  that  method.  Having  been  taken  under  that  method, 
doubtless  counsel  for  plaintiff  assumed,  as  he  was  justified  in 
doing,  that,  under  rule  2  of  the  supreme  court  (119  Pac.  ix), 
hi/?  appexil  from  the  judgment,  even  though  taken  in  advance 
of  the  determination  of  his  motion  for  a  new  trial,  need  not 
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be  accompanied  by  a  record  showing  the  evidence  and  the  rul- 
ings of  the  trial  court  until  after  a  hearing  and  determination 
of  the  motion  for  a  new  trial,  when,  if  he  saw  fit,  the  bill  of 
exceptions  used  upon  the  hearing  of  the  motion  would  be 
transmitted  to  the  higher  court  and  there,  in  conjunction  with 
the  judgment-roll,  be  considered  the  record  in  support  of  the 
appeal  from  the  judgment. 

Manifestly  the  plaintiff  was  not  required  to  wait  until  his 
motion  for  a  new  trial  was  determined  before  taking  an  ap- 
peal from  the  judgment.  He  might  take  that  appeal  sepa- 
rately at  any  time  within  the  time  prescribed  by  the  statute 
and  it  will  not  do  to  say,  as  has  been  suggested,  that,  the  law 
having  deprived  him  of  the  right  to  appeal  from  the  order 
denying  the  new  trial  but  giving  him  thirty  days  after  the 
denial  of  the  motion  to  appeal  from  the  judgment  (Code  Civ. 
Proc,  sec.  939),  he  should,  in  order  to  bring  the  merits  of  the 
motion  for  a  new  trial  before  this  court,  have  filed  a  second 
appeal  from  the  judgment.  Having  filed,  in  the  first  in- 
stance, a  valid  appeal  from  the  judgment,  the  plaintiff  was 
precluded  from  taking  a  second  appeal  while  the  first  was 
pending  and  undetermined.  {Hill  v.  Finnigan,  54  Cal.  311; 
Broum  v.  Flummery  70  Cal.  337,  [11  Pac.  631] ;  Tompkins  v. 
Montgomery,  116  Cal.  121,  [47  Pac.  1006].) 

While  it  is  true  that  the  law  as  now  written  apparently  pro- 
vides no  procedure  for  transmitting  to  the  appellate  court  the 
record  used  as  the  basis  for  a  motion  for  a  new  trial  in  a  case 
where  an  appeal  from  a  judgment  has  been  rightfully  taken 
in  advance  of  the  hearing  and  determination  of  the  motion, 
nevertheless,  in  the  absence  of  such  provision,  it  would  be 
permissible,  for  the  purpose  of  permitting  the  case  to  be  dis- 
posed of  on  its  merits  rather  than  upon  a  technicality,  to 
adopt  any  suitable  procedure  which,  conformable  to  the 
spirit  of  the  code,  would  achieve  the  desired  result.  (Code 
Civ.  Proc,  sec.  187.) 

Thus,  if  in  the  present  case  the  bill  of  exceptions  used  upon 
the  hearing  of  the  motion  did  not  appear  duly  authenticated 
in  the  record  before  us,  we  would  be  privileged  to  bring  it 
here  upon  a  proper  showing  in  response  to  a  suggested 
diminution  of  the  record.  The  bill  of  exceptions,  however, 
duly  authenticated  by  the  trial  jiid^e,  is  included  in  the  tran- 
script  which,  by  stipulation  of  rospective  counsel,  constitutes 
the  record  upon  appeal  from  the  judgment.    This  being  so. 
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and  the  plaintiff  having  rightfully  appealed  from  the  judg- 
ment which  involves  a  review  of  the  merits  of  the  motion  for 
a  new  trial,  we  have  no  doubt  but  that,  upon  the  record  be- 
fore us,  we  may  at  least  discuss  and  decide  an  error  of  law 
occurring  at  the  trial  which  the  plaintiff  urges  was  preju- 
dicial and  therefore  sufficient  to  warrant  a  reversal  of  the 
judgment. 

In  this  connection  the  record  shows  that  the  trial  court, 
over  objection  of  plaintiff,  permitted  the  defendants  to  show 
the  expenditures  of  every  kind  and  character  which  were 
made  by  the  defendants  in  the  operation  of  the  oil  company 
from  the  time  operations  commenced  under  the  lease  from  the 
railroad  company  up  to  and  including  January  31,  1909. 
This  ruling  of  the  trial  court,  which  in  effect  was  a  holding 
that  any  evidence  of  ''capital  expenses''  incurred  subsequent 
to  the  year  1906  was  material,  evidently  was  made  upon  the 
theory  that  the  third  and  concluding  clause  of  the  contract  in 
suit  was  meaningless,  and  therefore  could  not  be  considered  as 
a  part  of  the  contract.  That  clause  is  as  follows :  "  It  is  under- 
stood and  agreed  by  and  between  the  parties  hereto  that  after 
the  first  four  years  of  the  first  term  of  said  lease  at  least  one- 
half  of  the  said  fifteen  per  cent  of  the  net  proceeds  derived 
from  said  business  shall  be  paid  to  said  first  party  hereto.  The 
foregoing  clause  is  intended  to  modify  clauses  with  which  it 
is  in  conflict."  The  date  of  the  original  lease  was  December 
18,  1902.  The  date  of  the  contract  in  suit  was  September  8, 
1903,  and  the  suit  was  filed  February  26,  1912.  Necessarily 
therefore  the  question  of  the  correctness  of  the  trial  court's 
ruling  involves  a  construction  of  the  contract. 

Section  1641  of  the  Civil  Code  provides  that  "The  whole 
of  a  contract  is  to  be  taken  together,  so  as  to  give  effect  to 
every  part,  if  reasonably  practicable,  each  clause  helping  to 
interpret  the  other."  Considering  and  construing  the  con- 
tract in  the  light  of  that  code  requirement,  some  reasonable 
effect  must,  if  possible,  be  given  not  only  to  the  contract  as  a 
whole  but  as  to  the  meaning  and  effect  of  the  modifying 
clause  as  well. 

This  may  be  done,  we  think,  in  keeping  with  what  may  be 
fairly  said  to  be  the  intent  of  the  parties,  by  interpreting  the 
words  "net  proceeds"  as  used  in  the  modifving  clause  to 
mean  net  profits  which,  as  the  contract  snflRciently  inrlicates, 
were  to  be  determined  by  deducting  from  the  gross  income 
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only  the  royalty  and  operating  expenses,  as  distin^ished  and 
considered  apart  from  ** capital  expenses." 

This,  it  is  true,  might  or  might  not  have  resulted  in  the 
plaintiff's  receiving  under  the  seven  and  one-half  per  cent 
allotted  to  him  by  the  modifying  clause  as  large  a  portion  of 
the  proceeds  as  he  would  have  received  under  the  fifteen  per 
cent  clause,  but  in  any  event  the  seven  and  one-half  per  cent 
would  not  be  dependent  at  all  upon  the  costs  of  capitaliza- 
tion, but  only  upon  the  sum  total  of  royalty  and  operating 
expenses. 

To  hold  then,  as  the  court  below  did,  that  even  after  the 
first  four  years  of  the  lease  plaintiff  was  entitled  to  nothing 
unless  not  only  operating  expenses  but  also  capital  expenses 
were  deducted  would  nullify  the  purpose  and  intent  of  the 
modifying  clause.  This  being  so,  there  is,  it  seems  to  us,  no 
escape  from  the  conclusion  that  the  ruling  complained  of  was 
erroneous  and  prejudicial. 

This  conclusion  is  fortified  by  a  reference  to  the  defend- 
anta'  answer  to  the  original  complaint  wherein  it  was  ad» 
mitted  that  there  was  $1,488.48  due  to  the  plaintiff  and  the 
method  of  arriving  at  this  result,  as  shown  by  the  testimony 
of  defendants'  accountant,  was  by  deducting  from  the  net  in- 
come (that  is,  the  amount  of  oil  produced  less  the  royalty  to 
the  railroad)  the  operating  expenses  (as  distinguished  from 
capital  expenses)  and  taking  seven  and  one-half  per  cent  of 
the  net  gain  so  found. 

The  judgment  is  reversed  and  cause  remanded  for  a  new 
trial. 

Beasly,  J.,  pro  iem.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  22,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  22,  1918. 
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[Civ.  No.  1784w    Third  Appellate  District— February  22,  1918.] 

JACOB  KEIPEE,  Respondent,  v.  PACIFIC  GAS  & 
ELECTRIC  COMPANY  (a  Corporation),  et  al.,  De- 
fendants; ALBERT  ELKUS,  Appellant. 

Negligence — Collibion  Between  AnroiiOBn^E  and  Stbeet-cart— In- 
jury TO  Third  Pabtt — Proximate  Cause. — In  an  action  for  dam- 
ages for  personal  injuries  received  bj  the  plaintiff  while  cleaning 
the  sidewalk  in  front  of  his  home,  resulting  from  a  collision  of  an 
electric  street-car  with  an  automobile  which  had  been  left  standing 
on  the  car-track  unoccupied  and  unattended,  the  owner  of  the  auto- 
mobile, though  conceding  his  negligence,  cannot  claim  that  tho 
proximate  cause  of  plaintiff's  injuries  was  the  negligence  of  the 
ear  company  in  running  into  his  machine  and  thereby  hurling  the 
same  from  the  track  and  against  plaintiff,  since  such  a  case  is 
essentially  and  peculiarly  one  where  the  injuries  were  produced 
by  the  concurrence  of  two  separate,  distinct,  and  independent  acts 
of  negligence  on  the  part  of  two  separate  and  independent  persons. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Alva  Watt,  and  RoUa  Bishop  Watt,  for  Appellant. 

C.  E.  McLaughlin,  C.  P.  McLaughlin,  and  Prank  J. 
O'Brien,  for  Respondent. 

HART,  J. — This  is  an  action  for  damages  for  personal  in- 
juries. The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
three  thousand  five  hundred  dollars  against  the  defendant, 
Elkus,  but  not  against  the  defendant,  Pacific  Gas  &  Electric 
Company.  Judgment  was  entered  accordingly,  from  which 
defendant  Elkus  appeals. 

The  evidence  discloses  that  the  accident  and  the  injury' 
complained  of  occurred  substantially  as  set  forth  in  the  com- 
plaint, as  follows : 

**That  about  the  hour  of  9  o'clock  A.  M.  on  said  sixth  day 
of  December,  1913,  said  defendant  Albert  Elkus,  without  any 
cause  or  reason  for  so  doing,  other  than  his  desire  to  step 
across  the  street  into  a  garage  on  E  Street  in  the  city  of 
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Sacramento,  left  an  automobile  owned  and  operated  by  him, 
standing  unoccupied  and  unattended  upon  and  across  car 
lines  owned  and  operated  by  said  defendant  corporation  on 
E  Street,  at  a  point  about  150  feet  east  of  the  intersection  of 
E  and  13th  Streets  in  said  city;  that  said  automobile  was  so 
left  standing  unoccupied  and  unattended  without  first  lock- 
ing or  making  it  fast,  or  effectively  setting  the  brakes  thereon 
and  stopping  the  motor  thereof;  that  no  emergency  caused 
the  said  Elkus  to  leave  said  automobile  so  standing  unoccu- 
pied and  unattended,  nor  was  said  automobile  stopped  and 
left  unattended  and  unoccupied  for  the  purpose  of  allow* 
ing  another  vehicle,  or  pedestrian,  to  cross  its  path. 

''That  said  automobile  was  a  large  Lozier,  five-passenger 
car,  the  day  was  bright  and  clear,  and  any  person  approach- 
ing the  place  where  it  was  standing,  from  any  direction  on 
E  Street,  could  by  using  ordinary  care  and  diligence  have 
easily  seen  said  car  so  left  standing  on  said  E  Street  as  afore- 
said. 

''That  while  said  automobile  was  so  standing  upon  E 
Street  as  aforesaid,  plaintiff  was  at  work  near  the  curb  line  in 
front  of  his  home  at  number  1316  E  Street,  and  a  street-car 
owned,  operated,  and  controlled  by  the  defendant  Pacific  Gas 
and  Electric  Company,  a  corporation,  was  proceeding  easterly 
on  car  tracks  on  said  E  Street  across  which  said  automobile 
was  standing,  and  the  agents  and  employees  of  said  defend- 
ant corporation  controlling  and  operating  said  street-car 
could  with  reasonable  diligence  have  seen  said  automobile 
standing  upon  said  E  Street  and  across  said  tracks  upon 
which  said  street-car  was  running. 

"That  the  said  defendant  Pacific  Gas  and  Electric  Com- 
pany, a  corporation,  its  agents,  servants,  and  employees,  so 
negligently  and  carelessly  operated  and  ran  said  street-car 
proceeding  easterly  on  said  E  Street  as  aforesaid,  that  they 
failed  to  stop  said  street-car  or  avoid  a  collision  with  said 
automobile,  and  said  street-car  continued  on  its  course  with 
great  speed  until  it  ran  into  and  struck  said  automobile  with 
such  force  that  said  automobile  was  driven  and  forced  from 
the  point  where  it  was  standing  to  the  point  where  said  plain- 
tiff was  at  work,  and  said  automobile,  so  driven  and  forcod, 
struck  plaintiff  with  great  violence,  throwing  plaintiff  ajrainst 
an  iron  electrolier  post,  and  by  means  thereof  plaint  ill  wus 
greatly  injured.  ..." 
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The  appellant  demurred  to  the  complaint  on  the  general 
ground  of  insufficiency  of  facts  and  on  the  further  ground 
that  there  is  a  misjoinder  of  parties  defendant. 

The  demurrer  was  overruled  and  the  principal  question 
submitted  by  this  appeal  arises  upon  the  action  of  the  court 
in  thus  disposing  of  the  demurrer  and  in  denying  the  appel- 
lant's motion  for  a  nonsuit,  the  claim  being  that  neither  the 
complaint  nor  the  proofs  disclosed  that  the  appellant's  negli- 
gence was  the  proximate  cause  of  the  accident  and  injury 
complained  of. 

As  stated,  the  eridence  shows  that  the  accident  occurred 
substantially  as  alleged  in  the  portion  of  the  complaint  above 
quoted  herein,  and  if,  therefore,  the  complaint  states  a  cause 
of  action  for  negligence  against  the  appellant,  then,  of  course, 
the  motion  for  a  nonsuit  was  properly  disallowed.  As  the  con- 
sideration  of  the  ruling  on  the  demurrer  necessarily  involves 
a  consideration  of  the  action  of  the  court  in  denying  the  mo- 
tion for  a  nonsuit,  it  is  not  deemed  out  of  place  to  present 
here  a  brief  outline  of  the  facts  as  they  were  establi^ed  by 
the  evidence.  This  may  the  more  conveniently  be  done  by 
quoting  from  the  appellant's  opening  brief,  which  contains 
an  accurate  statement  of  the  evidential  facts,  as  follows  : 

"The  accident  occurred  at  about  9  A.  M.  on  December  6, 
1913.  Defendant  Elkus  was  driving  his  automobile  in  an 
easterly  direction  on  E  Street,  in  the  city  of  Sacramento,  and 
after  crossing  Thirteenth  Street,  brought  his  machine  to  a 
full  stop  upon  and  across  the  east-bound  car  tracks  of  the 
defendant  Pacific  Gas  and  Electric  Company,  at  a  point  just 
in  front  of  the  tire  store  of  the  Fisk  Rubber  Company,  about 
one  hundred  and  fifty  feet  east  of  the  intersection  of  K  and 
Thirteenth  Streets.  Expecting  to  be  but  a  moment  about  his 
business,  he  left  his  automobile  standing  where  it  was  and 
went  in  to  the  Fisk  store  to  leave  ordeis  regarding  some  tires 
and  tubes.  While  Elkus  was  in  the  store  a  street-car  operated 
by  the  defendant,  Pacific  Gas  and  Electric  Company,  ap- 
proached the  intersection  of  K  and  Thirteenth  Streets  in  an 
easterly  direction  and  at  a  good  rate  of  speed  crossed  the  in- 
tersecting street  without  stopping,  crashed  into  the  machine  of 
defendant,  Elkus,  catapulting  it  in  a  diagonal  direction  from 
fifty  to  seventy  feet  toward  the  curbing  where  the  plaintiff 
Keiper  was  cleaning  the  sidewalk  in  front  of  his  liomc. 
Keiper  was  caught  between  the  machine  and  an  electrolier 
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near  which  he  was  working  and  was  badly  crushed  and 
bruised,  sustaining  a  severe  fracture  of  the  right  leg." 

The  appellant  concedes  that  he  was  guilty  of  negligence  in 
his  act  of  placing  his  automobile  upon  the  street-car  track-s 
and  permitting  it  to  remain  standing  thereon,  but  contends 
that  such  negligence  on  his  part  ceased  the  instant  that  the 
street-car  of  his  codefendant  carelessly  and  negligently  ran 
into  and  against  his  automobile;  that  his  negligence  was 
broken  by  the  Electric  Company's  negligence,  which  was  an 
independent,  intervening,  and  the  proximate  cause  of  the 
damage,  wholly  unconnected  with  him.  Counsel  for  the  ap- 
pellant, in  their  brief,  declare  and  argue  that,  so  far  as  the 
facts  alleged  in  the  complaint  show,  the  automobile  "would 
have  stood  upon  the  car  tracks  in  the  place  where  Mr.  Elkus 
left  it  until  its  gasoline  tank  went  dry  and  its  tires  rotted 
upon  their  rims,  without  harm  or  injury  to  the  innocent  by- 
stander, unless  some  other  cause,  wholly  unconnected  with  the 
defendant,  Elkus,  had  intervened  to  cause  the  harm,"  and 
then,  after  referring  to  the  allegations  of  the  complaint  de- 
scribing the  manner  in  which  the  street-car  jammed  into  and 
collided  with  the  automobile,  and  to  the  allegation  that  the 
day  **was  bright  and  clear,"  and  asserting  that  the  defend- 
ant. Electric  Company,  **  could  with  reasonable  diligence  have 
seen  the  automobile  standing  upon  E  Street  and  across  the 
tracks  upon  which  said  street-car  was  running,"  concluded: 
"It  thus  conclusively  appears  that  without  the  active  interven- 
ing negligence  of  the  .  .  .  Electric  Company  no  accident  or  in- 
jury could  have  occurred  to  the  plaintiff.  The  automobile 
was  inert  and  harmless  in  the  position  where  it  stood  and  was 
incapable  of  producing  or  even  contributing  to  the  happening 
of  the  accident  to  the  plaintiff." 

The  position  of  the  appellant  as  it  is  thus  stated  is  wholly 
devoid  of  merit. 

We  are  unable  to  reconcile  with  a  rational  view  of  the  facta 
pleaded  and  proved  the  position  of  the  appellant  that,  al- 
though it  was  negligence  on  his  part  to  leave  his  machine 
standing  on  the  streetrcar  tracks,  such  negligence  ceased  when 
the  street-car  jammed  into  the  automobile.  We  cannot  con- 
ceive how  the  proposition  can  logically  be  worked  out.  If 
it  was  negligence  to  leave  and  allow  the  automobile  to  remain 
standing  on  the  street-car  tracks  in  the  first  instance,  upon 
what  logical  hypothesis  may  it  be  said  that  that  negligence 
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did  uot  continue  until  the  accident  and  injury  which  the  colli- 
sion of  the  car  with  the  automobile  produced?  It  is  true  that 
''the  automobile  was  inert  in  the  position  where  it  stood," 
and  was  itself  as  it  stood  on  the  tracks  ''incapable  of  pro- 
ducing or  even  contributing  to  the  happening  of  the  accident 
to  the  plaintiff,"  as  counsel  assert;  but,  with  no  design  to  be 
facetious,  we  remark  that  that  argument  implies  that  we  are 
dealing  here  with  the  machine  itself,  and  not  with  the  act  of 
the  appellant  in  placing  it  where  he  had  no  right  to  place  it, 
and  allowing  it  to  remain  standing  and  where,  as  so  standing, 
it  was  in  a  position  to  do  harm.  Indeed,  one  of  the  difficulties 
with  which  appellant  is  beset  in  this  case,  and  which  he  was 
required  to  overcome  if  he  would  show  himself  legally  im- 
mune from  responsibility  for  the  damage,  lay  in  the  very  fact 
that  the  machine  was  allowed  by  him  to  remain  inert  and  un- 
attended by  a  driver  or  any  other  person  capable  of  removing 
it  from  the  position  of  danger  in  which  it  had  been  carelessly 
placed  and  left  by  the  appellant.  It  is,  of  course,  obviously 
true,  as  counsel  declare,  that  but  for  the  negligence  of  the 
defendant  Electric  Company,  the  accident  and  its  disastrous 
result  would  not  have  happened.  But  it  is  equally  obvious 
that  the  damage  suffered  by  the  plaintiff  would  not  have  been 
produced  but  for  the  negligence  of  the  appellant.  Thus  it  is 
clear  that  the  case  as  presented  is  essentially  and  peculiarly 
one  where  the  injury  complained  of  was  produced  by  the  con- 
currence of  two  separate,  distinct,  and  independent  acts  of 
negligence  on  the  part  of  two  separate  and  different  persons. 
In  other  words,  it  is  a  case  where  the  injury  could  not  and 
would  not  have  been  produced  by  the  act  only  of  one  of  the 
two  tort-feasors.  In  fact,  quite  obviously,  the  act  of  the 
Electric  Company  could  not  have  occurred  but  for  the  pre- 
vious act  of  negligence  of  the  appellant.  It  required  the  two 
separate  and  distinct  acts,  operating  simultaneously  and  con- 
currently, to  produce  the  damage.  Hence,  it  cannot  logically 
be  said  that  the  negligence  of  the  appellant  was  not  "an 
active,  continuous,  contributing  cause,  and,  therefore,  at  least 
a  necessary  element  of  the  proximate  cause  of  the  injury." 
{Spear  v.  United  Railroads,  16  Cal.  App.  659,  [117  Pac. 
956].) 

In  such  a  case  both  parties  through  whose  direct  joint 
aprency  the  injury  has  been  sustained  are  joint  tort-feasors 
and  may  be  sued  either  jointly  or  separately. 
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The  rule  applicable  to  such  a  case  as  is  disclosed  by  this 
record  was  applied  in  Pastene  v.  Adams,  49  Cal.  87,  90,  a  case 
quite  similar  in  its  general  features  to  the  one  at  bar.  That 
case  answers  the  contention  of  the  appellant  that  his  negli- 
gence became  passive  and  was  overlapped  by  that  of  the  Elec- 
tric Company  when  its  car  collided  with  his  automobile. 
There  the  defendant,  a  lumber  company,  had  piled  three  tiers 
of  timbers  about  twelve  inches  square  between  gangways  lead- 
ing to  the  street  on  which  the  business  of  the  company  was 
maintained.  The  piling  of  the  timber  was  so  carelessly  done 
that  a  wagon  passing  through  one  of  the  gangways  came  m 
contact  with  one  of  the  projecting  timbers,  causing  the  pile 
to  fall  upon  the  plaintiff,  who  was  at  the  defendant's  office 
to  purchase  lumber,  with  the  result  that  his  leg  was  severely 
injured.  The  argument  was  that  if,  as  was  contended  was 
true  in  that  case,  "a  subsequent  and  distinct  cause,  interven- 
ing after  that  for  which  the  defendant  is  responsible  had 
ceased  to  act,  has  been  productive  of  injury,  and  that  but  for 
that,  no  injury  would  have  occurred,  the  defendant  is  not 
responsible."  The  supreme  court,  denying  the  soundness  of 
that  doctrine  as  applied  to  the  facts  of  that  case,  said:  "If 
the  timbers  were  negligently  piled  by  the  defendant,  the  negli- 
gence continued  until  they  were  thrown  down  and  (concur- 
ring with  the  action  of  Randall)  was  a  direct  and  proximate 
cause  of  the  injury  sustained  by  the  plaintiff." 

In  Tompkins  v.  Clay  Street  Ry.  Co.,  66  Cal.  163,  [4  Pac. 
1165],  two  cars,  owned  by  two  different  companies,  collided 
at  the  comer  of  Clay  and  Polk  Streets,  in  the  city  of  San 
Francisco.  The  court,  replying  to  the  contention  that  there 
was  no  joint  liability,  says:  ''In  Pennsylvania,  it  seems  to 
have  been  held  that  when  a  passenger  on  a  carrier  vehicle  is 
injured  by  a  collision  resulting  from  the  mutual  negligence 
of  those  in  charge  of  it  and  another  party,  the  carrier  alone 
must  answer  for  the  injury.  .  .  .  But  the  weight  of  author- 
ity is  otherwise,  and  is  to  the  effect  that,  if  the  negligence  of 
the  managers  of  both  vehicles  contributes  to  the  injury,  the 
party  injured  may  recover  from  the  proprietors  of  either  or 
both.  (Wharton  on  Negligence,  p.  395,  and  cases  cited.) 
Where  both  are  sued,  the  plaintiff  may  ordinarily  dismiss  as 
to  either,  and  if  it  turn  out  at  the  trial  that  one  was  not  guilty 
of  nocrlicrence.  he  may,  on  sufficient  evidence,  take  a  verdict 
against  the  other." 
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But  it  is  unnecessary  to  multiply  herein  authorities,  of 
which  there  are  many  in  this  and  other  jurisdictions,  upon  a 
proposition  so  thoroughly  settled  in  California.  It  is  suflB- 
cient  to  cite  the  following  in  addition  to  those  above  consid- 
ered :  Barrett  v.  Southern  Pac.  Co,,  91  Cal.  296,  303,  [25  Am. 
St.  Rep.  186,  27  Pac.  666] ;  Doeg  v.  Cook,  126  Cal.  218,  [77 
Am.  St.  Rep.  171,  58  Pac.  707] ;  Horgan  v.  Jones,  131  Cal. 
521,  [63  Pac.  835] ;  KinUc  v.  San  Jose  dk  L,  G.  etc.  By.  Co., 
^156  Cal.  379,  [104  Pac.  986] ;  Mutter  v.  Hale,  138  Cal.  165, 
[71  Pac.  81] ;  Heath  v.  Manson,  147  Cal.  694,  [82  Pac.  331] ; 
Merrill  v.  Los  Angeles  0.  dk  R.  Co.,  158  Cal.  499,  [139  Am. 
St.  Rep.  134,  31  L.  R.  A.  (N.  S.)  559,  111  Pac.  534] ;  Wiaiams 
V.  San  Francisco  etc.  By.  Co.,  6  Cal.  App.  718,  [93  Pac.  122] ; 
Spear  v.  United  BaOroads,  16  Cal.  App.  659,  [117  Pac.  956], 
and  many  other  cases  and  authorities  unnecessary  to  name. 
But  we  do  not  understand  counsel  for  the  appellant  to  con- 
tend that  there  is  not  joint  liability  where  joint  or  concurring 
separate  and  independent  acts  of  negligence  constitute  the 
proximate  cause  of  the  damage.  Their  position  is,  as  seen, 
that  the  negligence  of  the  appellant  was  not  an  active  con- 
tributing cause  of  the  injury.  We  have,  however,  already 
shown  the  utter  fallacy  of  this  position,  and  as  further  show- 
ing that  that  theory  is  wholly  unsupportable  we  call  special 
attention  to  the  case,  already  cited,  of  Spear  v.  United  BaU- 
roads,  which  bears  a  marked  similarity  in  all  essential  partic- 
ulars to  the  case  here.  The  case  of  Williams  v.  San  Francisco 
dk  N.  W.  By.  Co.,  cited  above,  is,  as  to  the  general  nature  of 
the  facts,  also  noticeably  similar  to  this  case.  In  that  case, 
the  plaintiff's  wife  was  driving  an  excitable  horse  along  a 
public  highway  upon  a  portion  of  which  the  defendant  had 
placed,  and  for  a  long  time  previously  to  the  accident  had 
maintained,  and  at  the  time  of  the  accident  still  maintained, 
a  woodpile.  The  horse  became  frightened  at  the  noise  made 
by  a  passing  locomotive  traveling  over  the  defendant's  rail- 
road track,  situated  near  and  running  parallel  with  the  high- 
way, and  started  to  run.  The  deceased  was  unable  to  control 
or  manage  the  animal,  and  while  the  horse  was  running  at  a 
lively  rate  of  speed  the  vehicle  to  which  the  horse  was  at- 
tached, and  in  which  the  deceased  was  riding,  collided  with 
said  woodpile,  the  result  of  the  force  of  the  impact  being  to 
throw  her  with  such  violence  to  the  ground  that  she  sustained 
fatal  injuries.    It  was  argued  in  that  case  that  the  placing  of 
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the  obstruction  in  the  public  highway  was  not  the  proximate , 
cause  of  the  damage.  The  court  said:  "The  defendant  was 
primarily  at  fault  in  maintaining  the  obstruction  upon  the 
highway.  .  .  .  There  is  always  ground  for  apprehending 
accidents  from  obstructions  upon  highways,  and  any  person 
who  wrongfully  places  them  there  or  aids  in  so  doing  must 
be  held  responsible  for  such  accidents  as  may  occur  by  reason 
of  their  presence.  .  .  .  The  rule  is  that  the  defendant  is  an- 
swerable in  law  for  negligence  proximate  in  causal  relation  to 
the  damage,  or,  in  other  words,  it  is  liable  if  the  obstruction 
for  the  existence  of  which  it  is  responsible  is  the  direct  cause 
of  the  accident,  with  its  resulting  damage." 

So  here.  The  appellant  was  confessedly  primarily  at  fault 
in  placing  and  leaving  his  machine  in  a  place  where  it  would 
necessarily  operate  as  an  obstruction  to  the  passage  of  the  cars 
of  the  Electric  Company  over  and  along  its  track,  and,  as 
above  declared,  the  negligence  involved  in  that  wrongful  act 
necessarily  continued  so  long  as  the  obstruction  remained  and 
until  it  had  contributed  to  the  damage  which  could  not  have 
occurred  but  for  said  obstruction. 

The  suggestion  that  the  day  was  clear  and  that,  therefore, 
the  motorman  of  the  street-car  could,  by  the  exercise  of  ordi- 
nary diligence,  have  seen  the  automobile  on  the  car-tracks  in 
time  to  have  avoided  the  collision,  is  a  proposition  which  in- 
volves the  doctrine  of  the  last  clear  chance  or  opportunity. 
But,  while  counsel  for  the  appellant  undertook  to  invoke  that 
doctrine  in  their  opening  brief,  they  expressly  abandoned 
that  position  at  the  oral  argument  and  conceded  that  that 
doctrine  has  no  application  to  this  case.  Of  course,  as  has 
often  been  pointed  out  by  the  cases,  and  as  is  plainly  true 
from  the  very  reason  of  the  rule,  the  doctrine  of  the  last  clear 
chance  necessarily  implies  contributory  negligence  in  the 
plaintiff  or  the  injured  party.  (Cordiner  v.  Los  Angeles  Trac- 
tion Co,,  5  Cal.  App.  400,  [91  Pac.  436] ;  Spear  v.  United 
Railroads,  16  Cal.  App.  655,  [117  Pac.  956].)  There  is  no 
pretense,  nor  could  such  a  claim  well  be  advanced  in  this  case, 
that  the  plaintiff  here  was  guilty  of  contributory  or  any  negli- 
gence. 

The  irresistible  conclusion  from  the  facts  of  this  ease  as 
they  are  alleged  in  the  complaint,  and  as  the  appellant  admits 
that  the  evidence  shows  them  to  be,  is  that  the  appellant's  act 
was  one  of  the  procuring,  active,  proximate  causes  of  the  in- 
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jury  complained  of;  and  that  the  said  act  involved  a  high 
degree  of  negligence,  there  can  be  no  question,  since  the  ap- 
pellant himself  testified  that  he  was  at  all  times  aware  of  the 
fact  that  street-cars  passed  over  the  tracks  upon  which  ho 
left  his  automobile  standing  at  frequent  intervals  during  the 
day. 

It  follows  from  the  foregoing  considerations  that  the  com- 
plaint states  a  cause  of  action  for  negligence  against  the  ap- 
pellant, that  the  demurrer  was,  therefore,  properly  overruled, 
and  that  the  disallowance  of  appellant's  motion  for  a  nonsuit 
was  proper. 

The  court  charged  the  jury  in  accordance  with  the  theory 
that  the  appellant's  negligence  was  an  active,  continuing,  and 
contributing  proximate  cause  of  the  injury.  The  charge  in 
this  respect  is  criticised  and  declared  by  the  appellant  to  be 
erroneous.  The  above  discussion  and  conclusion  dispose  of 
this  assignment. 

There  are  no  other  questions  in  the  case  requiring  notice. 

The  judgment  is  aflirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  22,  1918. 


[Civ.  No.  2126.    Second  Appellate  District.— FebiDarj  23,  1918.] 

BOAZ  DUNCAN,  Respondent,  v.  TOM  POSTE,  INC.    (a 
Corporation),  et  al.,  as  Trustees,  etc.,  Appellants. 

Assignment — Claim  for  Bsmt — Sufficiency  of  EMdence. — In  an 
action  on  an  assigned  claim  for  rent  due  under  a  lease,  the  assign- 
ment of  the  claim  to  the  plaintiff  by  the  assignors,  who  were  part- 
ners, is  snfficientlj  proven  by  the  testimony  of  one  of  the  partners 
that  before  the  commencement  of  the  action  he  assigned  in  writing 
on  the  back  of  the  lease  aU  of  the  claims  of  himself  and  his  partner 
to  all  of  the  rent  due  from  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Grant  Jackson,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court.  | 

Fred  W.  Heatherly,  for  Appellanta. 
Valentine  &  Newby,  for  Respondent 

THE  COURT.— The  defendants  were  indebted  to  the 
plaintiff's  assignors  for  delinquent  rent  due  upon  a  lease  of 
lenl  property.  The  complaint  alleged  an  assignment  of  said 
claim  to  the  plaintiff  and  this  allegation  was  not  denied  by 
the  answer;  nevertheless  the  plaintiff  at  the  trial  introduced 
evidence  of  such  assignment. 

The  only  point  urged  in  support  of  the  appeal  is  under  a 
specification  of  insufficiency  of  the  evidence  to  support  a  find- 
ing in  favor  of  the  plaintiff  based  upon  this  evidence.  Ap- 
pellant insists  that  as  the  plaintiff  at  the  trial  assumed  that 
evidence  of  the  assignment  was  necessary,  the  defendants 
thereby  became  entitled  to  have  the  case  tried  as  if  the  assign- 
ment had  been  denied.  Assuming  for  the  purposes  of  the 
argument  that  the  question  was  at  issue,  we  nevertheless  find 
in  the  record  ample  evidence  to  support  the  finding.  It  is 
true  that  the  plaintiff,  who  had  lost  the  written  assignment, 
testified  that  the  words  thereof  were:  '*For  value,  I  hereby 
assign  to  Boaz  Duncan  all  my  right,  title  and  interest  to  the 
within  lease."  Plaintiff's  assignors  were  paitoers  and  the 
assignment  was  made  by  one  of  the  partners,  L.  M.  Holman, 
who  testified  that  before  the  commencement  of  this  action  he 
assigned  in  writing  on  the  ba<;k  of  the  lease  all  of  the  claims 
of  himself  and  his  partner  to  all  of  the  rent  due  from  the 
defendant  corporation.  The  defendants  other  than  the  cor- 
poration were  its  directors  and  have  become  its  trustees  after 
the  forfeiture  of  its  charter. 

It  appearing  to  the  court  that  the  appeal  is  without  merit 
and  was  made  for  delay,  the  judgment  is  affirmed,  and  there 
is  added  the  sum  of  $50  damages,  together  with  the  costs. 
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[CIt.  No.  2815.     First  Appellate  District. — February  23,  1918.] 

GEORGE  A.  GREENE,  Respondent,  v.  LOCKE-PADDON 
COMPANY  et  al.,  Appellants. 

Bescission — ^Pbomptnsss  upon  Disoovebt  Of  Faots. — One  having  a 
right  to  rescind  a  contract  must  make  the  offer  promptly  upon  dis- 
covering the  facts  which  entitle  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence  or  disability,  and  is  aware  of  his 
right  to  rescind. 

Id. — Noncx  Equiyjllent  to  Knowledge. — Notice  of  facts  and  circum- 
stances which  would  put  an  ordinarily  prudent  and  intelligent  man 
on  inquiry  is,  in  the  eye  of  the  law,  equivalent  to  knowledge  of  all 
of  the  facts  which  a  reasonably  diligent  inquiry  would  disclose. 

Id. — ^Vendor  and  Vendee— Loss  or  Bight  or  Rescission — Laches. — 
The  right  to  rescind  a  contract  of  purchase  of  real  property  on  the 
ground  of  fraudulent  representations  was  barred  by  laches,  where 
the  land  was  at  all  times  open  and  accessible  to  inspection,  and 
although  often  warned,  concerning  the  nature  of  the  soil,  the  pur- 
chaser took  no  steps  to  assert  his  rights,  but,  on  the  contrary, 
farmed  and  rented  and  tried  to  sell  the  land,  and  during  a  period 
of  about  two  years  continued  to  make  the  periodical  payments  pro- 
vided for  in  the  contract  of  purchase. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    N.  D.  Arnot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Norman  A.  Eisner,  for  Appellants. 

J.  C.  Murray,  and  H.  H.  McPike,  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  defendants  in  an 
action  brought  by  the  plaintiff  to  rescind  a  contract  of  pur- 
chase of  real  property  on  the  ground  of  fraudulent  misrepre- 
sentations. 

At  and  prior  to  the  month  of  January,  1913,  the  Locke- 
Paddon  Company  was  a  corporation  engaged  in  the  real  es- 
tate business  in  Alameda,  Solano,  and  other  counties.  Dur- 
ing that  month,  according  to  the  findings  of  the  trial  court, 
the  Locke-Paddon  Company,  through  one  of  its  agents,  fraud- 
ulently induced  the  plaintiff  to  purchase  the  land  describol 
in  the  complaint    This  finding  being  conclusive  here,  we  are 
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et  once  led  to  a  consideration  of  the  main  point  in  the  case, 
namely,  whether  the  plaintiff's  right  of  action  was  barred  by 
laches. 

As  before  stated,  plaintiff  and  the  Locke-Paddon  Company 
entered  into  a  contract  for  the  sale  and  purchase  of  certain 
land  in  the  month  of  January,  1913.  Notice  of  rescission  of 
this  contract  was  given  by  the  plaintiff  in  September,  1914, 
one  year  and  eight  months  after  the  execution  of  the  eontract, 
during  which  time  the  plaintiff  was  in  possession  of  the  land. 
A  consideration  of  the  evidence  in  this  case  constrains  ns  to 
hold  that  the  plaintiff's  right  of  rescission  was  barred  by  his 
laches. 

According  to  his  own  testimony,  within  two  months  after 
the  purchase  his  brother,  who  investigated  the  land  for  him  at 
his  request,  reported  that  he  had  purchased  "a  gravel-pit." 
About  the  time  of  this  report  by  his  brother  the  plain- 
tiff learned  from  a  man  with  whom  he  had  agreed  to  farm 
the  land  in  question  on  shares  (it  having  been  purchased  as 
agricultural  land  of  good  quality)  that  it  was  too  hard  to 
cultivate,  and  that  he  had  ''plowed  around  it  once  and  had 
to  give  it  up."  Although  plaintiff  was  an  experienced 
farmer  and  familiar  with  the  occurrence  of  hard  pan  in  soil, 
still  he  made  no  inquiries  concerning  the  reason  of  the  failure 
of  his  associate  to  proceed  with  the  cultivation  of  the  land, 
concluding,  he  stated,  that  following  a  dry  winter  the  land 
was  too  hard  to  plow.  The  next  rainy  season  having  arrived, 
the  plaintiff  succeeded  in  effecting  an  arrangement  to  have 
the  land  farmed  on  shares,  but  the  result  was  unsatisfactory, 
the  crop  taken  off  of  the  thirteen  acres  being  but  one  ton  of 
hay  and  sixteen  sacks  of  barley.  In  June  of  1914  the  plain- 
tiff for  the  first  time  personally  examined  the  land,  although 
be  lived  within  less  than  half  a  day's  journey  of  it  by  rail- 
road, which  he  could  have  taken  at  an  expense  of  three  dol- 
lars. In  the  following  month  the  plaintiff  wrote  to  Locke- 
I'nddon  Company,  asking  that  company  to  sell  the  land  for  him 
f'  r  one  thousand  dollars,  and  saying  that  he  was  not  in  a  posi- 
tion to  live  on  the  land  and  work  it  himself,  and  that  he  was 
tliercfore  willing  to  incur  the  loss  which  he  would  sustain  by 
selling  it  at  that  price,  provided  a  quick  sale  could  be  made. 
No  sale  of  the  land  having  been  effected  under  this  invitation, 
he  caused  a  further  examination  of  it  to  be  made;  and  then 
learning,  as  he  stated,  that  the  land  was  worth  but  $50,  and 
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not  $170,  per  acre,  as  claimed  by  the  vendor  at  the  time  of  the 
sale,  and  that  it  was  not  fit  for  the  purposes  represented,  he 
attempted  to  rescind  the  contract. 

One  having  a  right  to  rescind  a  contract  must  make  the 
offer  promptly  upon  discovering  the  facts  which  entitle  him 
to  rescind,  if  he  is  free  from  duress,  menace,  undue  influence 
or  disability,  and  is  aware  of  his  right  to  rescind  (Civ.  Code, 
sec.  1691).  And  notice  of  facts  and  circumstances  which 
would  put  an  ordinarily  prudent  and  intelligent  man  on  in- 
quiry is,  in  the  eye  of  the  law,  equi-valent  to  knowledge  of  all 
of  the  facts  which  a  reasonably  diligent  inquiry  would  dis- 
close. {Oarstang  v.  Skinner^  166  Cal.  721,  [134  Pac.  329] ; 
Lady  Washington  C.  Co.  v.  Wood,  113  Cal.  482,  [45  Pac. 
809].) 

As  shown  by  our  references  to  the  evidence  in  the  case  the 
plaintiff  was  repeatedly  put  upon  notice  as  to  the  inferior 
character  of  the  land,  yet  for  nearly  two  years  made  no  at- 
tempt to  rescind.  The  land  was  at  all  times  open  and  ac- 
cessible to  inspection,  and  although  often  warned,  as  shown 
by  his  own  testimony,  concerning  the  nature  of  the  soil,  he 
took  no  steps  to  assert  his  rights,  but,  on  the  contrary,  farmed 
and  rented  and  tried  to  sell  the  land,  and  during  a  period  of 
about  two  years  continued  to  make  the  periodical  payments 
provided  for  in  his  contract  of  purchase;  and  in  July,  a 
month  after  he  personally  inspected  the  land,  it  appears  that 
he  aflfirmed  the  contract  by  trying  to  sell  the  farm.  Apply- 
ing the  rule  of  law  as  established  by  the  code  and  the  author- 
ities on  the  subject  of  the  right  of  rescission  and  the  necessity 
for  its  prompt  exercise,  we  think,  upon  a  review  of  the  evi- 
dence, that  it  results  from  it  that  the  plaintiff  had  lost  his 
right  to  rescind  the  contract  by  his  delay  in  pursuing  with 
reasonable  diligence  a  proper  inquiry  into  the  character  of 
the  land  bought  by  him,  after  having  been,  as  we  conceive  he 
was,  put  upon  inquiry,  and  by  his  delay  in  asserting  his  right 
after  obtaining  the  knowledge  which  his  tardy  investigation 
led  to. 

The  testimony  of  plaintiff  as  to  what  the  soil  expert  told 
him  concerning  the  character  of  the  land  was  material,  but 
hearsay,  and  clearly  inadmissible. 

The  conclusion  we  have  reached  on  the  main  point  in  the 
case  renders  unnecessary  a  discussion  of  other  points  made  in 
the  briefs,  although,  as  the  case  must  be  reversed  and  ro- 
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manded  for  a  new  trial,  it  may  not  be  amiss  to  say  that  we 
do  not  quite  understand,  in  view  of  the  present  condition  of 
the  record,  how  the  court  was  able  to  find  in  favor  of  the 
plaintiff  as  against  the  defendants  W.  L.  Adamski  and  Mary 
Adamski,  purchasers  of  the  land  from  the  Locke-Paddou 
Company  after  the  contract  with  the  plaintiflE  was  made. 
The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  April  24,  1918. 


[CSv.  No.  2030.     Second  Appellate  District— February  25,  1918.] 

JESUS  MABIA  RANCHO  (a  Corporation),  Respondent,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
Appellant 

Bailroad  Cobpobation — Killing  of  Cattle  by  Tbains — Maiktekancb 
or  Fences — Lack  of  NEOLiaENCB. — In  an  action  against  a  rail- 
road eompanj  for  damages  for  the  loss  of  cattle  killed  by  its  trains, 
the  evidence  is  insufficient  to  show  negligence  on  the  part  of  de- 
fendant in  the  matter  of  its  duty,  under  section  485  of  the  Civil 
Code,  to  maintain  fences  along  its  right  of  way,  where  the  cattle 
were  all  killed  at  a  place  where  the  country  was  composed  of  sand, 
which  shifted  and  changed  into  banks  and  dunes  at  different  points 
with  the  blowing  of  the  winds,  and  the  fences  were  frequently 
buried  by  dunes  permitting  the  passage  of  cattle  upon  the  tracks. 

Id. — ExEBciss  OF  Beasonablb  Diligence. — A  railroad  company  is 
bound  to  nse  reasonable  diligence  in  keeping  its  right  of  way  fences 
in  repair,  and  it  need  not  resort  to  extraordinary  means,  such  as  the 
maintenance  of  a  special  patrol,  to  insure  that  its  fences  will  not 
be  broken  or  that  they  are  promptly  repaired,  if  broken. 

Id.— Death  of  Suckling  Calf— Liability  of  Bailboad  Company. — 
In  an  action  against  a  railroad  company  for  the  lose  of  a  cow  and 
her  suckling  calf,  the  defendant  is  liable  for  the  death  of  the  ealf 
where  the  death  of  the  cow  resulted  from  the  negligence  of  the 
company  and  the  death  of  the  calf  from  starvation  following  the 
loss  of  its  mother. 
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lb. — Maintenance  of  rENCES — Duty  of  Bailboad  Company. — It  is 
incumbent  upon  a  railroad  corporation,  by  virtue  of  section  485  of 
the  Civil  Code,  to  maintain  good  and  sufficient  fences  on  both  sides 
of  its  track  and  property,  and  there  b  no  duty  imposed  upon  ad- 
joining land  owners  where  the  eountry  is  composed  of  sand,  which 
shifts  and  changes  into  banks  and  dunes  with  the  blowing  of  the 
winds,  to  erect  windbreaks  or  other  obstructions  to  preYent  the 
sand  from  drifting  and  covering  such  fences. 

Id.— BBEAKiNe  of  Gats  and  Fence — ^Killing  of  Cattlb— Liability  of 
Company. — A  railroad  company  is  not  liable  for  the  loss  of  cattle 
killed  by  one  of  its  trains  where  the  animab  entered  upon  the  de- 
fendant's right  of  way  through  a  break  in  its  fence  caused  by  the 
throwing  down  of  a  gate  and  a  part  of  the  fence,  in  the  absence 
of  evidence  that  the  gate  or  fence  was  defective  or  unfitted  to 
meet  ordinary  conditions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  denying  a  new  trial. 
Robert  M.  Clarke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Canfield  &  Starbuck,  for  Appellant. 

Charles  Kelley  Hardenbrook,  for  Respondent. 

WORKS,  J.,  pro  tent. — This  is  an  action  for  damages  for 
the  loss  of  cattle  killed  by  the  appellant's  railroad  trains. 
The  complaint  sets  up  four  causes  of  action.  The  first  of 
these  seeks  to  recover  for  the  loss  of  two  cows  on  January  25, 
1912;  the  second  for  the  loss  of  four  cows  on  September  6, 
1912;  the  third  for  the  loss  of  a  cow  and  calf  on  April 
2,  1913,  and  the  fourth  for  loss  of  a  yearling  heifer  on  April 
28,  1913.  Judgment  was  rendered  in  favor  of  respondent  on 
all  of  the  causes  of  action,  and  the  appeal  is  from  the  judg- 
ment and  from  an  order  denying  appellant's  motion  ifor  a 
new  trial. 

While  all  four  causes  of  action  are  based  upon  the  alleged 
negligence  of  appellant  in  failing  to  maintain  proper  fences 
along  its  right  of  way,  three  of  them — the  first,  third,  ani 
fourth — give  rise  to  certain  novel  questions  and,  in  a  measure, 
may  be  considered  together.  The  points  presented  under  the 
second  cause  of  action  will  be  reserved  for  separate  treatment 
in  a  later  portion  of  the  opinion. 
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The  cattle  were  all  killed  near  the  Pacific  Ocean,  at  a  place  ^ 
where  the  country  is  composed  of  sand,  which  shifts  and 
changes  into  banks  and  dunes  at  different  points  with  the 
blowing  of  the  winds.  There  is  much  evidence  in  the  record 
as  to  the  nature  of  these  recurring  mutations  in  the  surface 
of  the  sand;  soSLce  it  to  say  that  the  changes  are  practically 
always  in  progress  at  the  times  when  the  winds  blow  with 
any  great  degree  of  force,  and  that  they  are  amazingly  sud- 
den in  the  days  and  seasons  when  the  winds  blow  heavily. 
The  fences  along  the  appellant's  right  of  way  are  frequently 
buried  by  the  dunes,  but  the  points  at  which  they  are  covered 
may  change  from  time  to  time,  as  the  winds  are  stroni^ 
enough  to  bring  about  the  change.  Thus  a  part  of  the  fence 
which  is  invisible  on  one  day  may  be  entirely  freed  from  its 
covering  a  few  days  later  by  the  prevalence  of  a  strong  wind. 
The  three  causes  of  action  which  are  now  under  consideration 
arose  through  the  claim  of  respondent  that  the  cattle  in  ques- 
tion in  them  procured  access  to  appellant's  right  of  way  over 
Its  fences  at  points  where  they  were  covered  by  the  sand,  it 
being  asserted  in  the  evidence  that  an  entrance  was  effected  in 
this  manner  from  the  adjoining  property  of  the  respondent, 
which  owns  the  lands  on  either  side  of  appellant's  tracks 
through  the  country  we  have  described. 

The  first  contention  of  the  appellant  is  that  the  evidence  is 
insufScient  to  show  negligence  on  its  part  in  the  matter  of  its 
duty,  under  section  485  of  the  Civil  Code,  to  maintain  fences 
along  its  right  of  way,  no  claim  being  made  that  the  cattle  were 
not  actually  killed  by  appellant's  trains.  There  are  two  ques- 
tions involved  in  this  contention.  The  first  is,  Did  the  cattle 
enter  the  right  of  way  in  the  manner  claimed  by  the  respond- 
ent? If  they  did,  the  second  question  is,  Did  the  appellant 
have  such  notice,  either  actual  or  constructive,  of  the  condi- 
tion of  the  fence  at  the  points  of  entry  that  it  is  chargeable 
with  negligence  for  not  having  restored  it  to  a  proper  condi- 
tion t  In  determining  these  questions,  each  of  the  three 
causes  of  action  must  be  considered  separately. 

The  first  cause  of  action  arose  out  of  an  occurrence  of 
about  January  25,  1912,  and  involved  the  loss  of  two  cows. 
The  witness  Graham  testified  to  having  found  the  carcasses 
of  the  cows  on  the  right  of  way,  and  to  having  traced  their 
tracks  backward  to  a  point  at  which  they  passed  over  the 
fence  on  the  surface  of  the  sand,  from  the  west  side  of  the 
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appellant's  railroad  track.  This  evidence  clearly  disposes  of 
the  question  as  to  the  manner  in  which  the  cattle  entered  the 
right  of  way,  but  the  question  of  notice  to  the  appellant  of 
the  condition  of  the  fence  at  the  point  of  entry  is  in  a  very 
/different  situation.  Graham  began  to  work  for  respondent 
'on  January  15,  1912,  ten  days  before  the  cows  were  killed. 
He  testified  that  "in  January*'  the  fence  was  covered  with 
sand  at  a  point  about  one  thousand  feet  south  of  a  certain 
crossing  fence,  which  point  he  fixes  as  the  place  of  entry  of 
the  cattle;  but  the  slight  effect  of  his  very  general  statement 
as  to  time  is  entirely  nullified  by  his  testimony  on  cross- 
examination,  when  he  is  addressing  himself  to  the  same  sub- 
ject, "I  don't  know  that  I  had  seen  that  fence  at  all  previous 
to  January  25,  1912."  The  only  other  witness  for  plaintiff 
was  one  Walker,  who  resided  on  respondent's  property  froM 
October,  1911,  to  the  end  of  1913.  He  testifies  on  this  sub- 
ject, "I  particularly  noticed  the  fence  when  I  went  ther^^ 
being  in  a  very  poor  condition  at  this  one  particular  spot  about 
one  thousand  feet  south  of  this  crossing — one-third  of  a  mile 
or  one-fifth  of  a  mile  .  .  .  covered  with  sand  in  8om3 
places.  The  fence  was  in  very  poor  condition  all  the  way 
from  the  point  south  one-fifth  of  a  mile.  ...  It  was  down  in 
some  places;  the  wire  was  all  rusted  and  broken  in  placcH. 
...  On  the  west  side  I  think  the  fence  was  covered  over  with 
sand  in  places;  not  in  many  places.  One  particular  placi? 
was  covered  for  quite  awhile.  ...  I  would  see  this  fence  two 
or  three  times  a  week;  sometimes  I  wouldn't  see  it  for 
probably  two  months.  ...  On  an  average  I  would  see  it  .  .  . 
once  a  month,  .  .  .  and  the  condition  of  the  fence  was  the 
same  each  time  I  saw  it  up  to  the  time  they  built  the  new 
fence."  One  of  appellant's  witnesses  testified  that  no  new 
fence  was  built  before  1913. 

Notwithstanding  the  testimony  of  both  Graham  and 
Walker,  it  is  quite  possible  that  the  pile  of  sand  by  means  of 
which  the  two  cows  crossed  over  the  fence  had  been  deposited 
by  the  wind  but  a  few  hours  before  their  entry  into  the  right 
of  way.  Graham  had  been  on  the  ranch  only  ten  days  and 
could  not  say  that  he  had  ever  seen  the  place  in  question  until 
the  moment  when,  after  finding  the  dead  cattle,  he  back- 
tracked their  course  to  the  place  of  entry  over  the  heaped-up 
sand.  Walker's  testimony  is  quite  as  far  afield.  The  point 
at  which  he  says  the  fence  was  covered  may  not  have  been  the 
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same  point  at  which  the  cattle  crossed  it.  He  says  it  wasi 
one  thousand  feet,  a  third  of  a  mile,  a  fifth  of  a  mile — that, 
is,  one  thousand  feet,  1,760  feet,  1,056  feet — south  of  the 
crossing.  Moreorer,  sometimes  he  did  not  see  even  the  place 
he  had  in  mind  oftener  than  once  in  two  months.  Therefore, 
he  may  not  have  seen  it  for  a  period  of  two  months  next  pre- 
ceding January  25th.  It  is  to  be  noted,  also,  that  the  only 
statement  of  Walker  which  could  possibly  bear  upon  the 
present  question  was  this:  "The  condition  of  the  fence  was 
the  same  each  time  I  saw  it  up  to  the  time  they  built  the  new 
fence."  It  is  quite  certain,  however,  that  he  refers  to  the 
condition  of  repair  of  the  fence  itself  by  this  language,  and 
QOt  to  its  being  covered  with  sand.  This  seems  to  be  true  for 
two  reasons :  First,  most  of  his  testimony  preceding  the  state- 
ment has  to  do  with  the  bad  state  of  the  fence  itself,  not  with 
the  matter  of  sand ;  second,  he  had  already  said,  as  to  sand, 
"the  fence  was  covered  over  with  sand  in  places,  not  in 
many  places.  One  particular  place  was  covered  for  quite  a 
while."  If  the  rules  of  law  in  such  an  action  as  the  present 
are  the  same  as  in  the  ordinary  action  for  damages  caused  by 
negligence  in  not  maintaining  right  of  way  fences,  then  the 
finding  of  negligence  under  the  first  cause  of  action  is  un- 
supported by  the  evidence,  for  the  reasons  stated.  But  the 
respondent  contends  that  they  are  not  the  same.  In  all  such 
cases,  a  railroad  company  is  bound  to  use  reasonable  diligence 
in  keeping  its  right  of  way  fences  in  repair,  and  it  need  n(»t 
resort  to  extraordinary  means,  such  as  the  maintenance  of  a 
special  patrol,  to  insure  that  its  fences  will  not  be  broken  or 
that  they  are  promptly  repaired,  if  broken.  (Johnson  v. 
Southern  Pacific  Co,,  11  Cal.  App.  278,  [104  Pac.  713] ;  Wills 
V.  Southern  Pacific  Co,,  31  Cal.  App.  723,  [161  Pac.  501].) 
The  respondent  contends  that  the  exercise  of  reasonable  dili- 
gence by  the  appellant  for  the  purpose  of  properly  maintain- 
ing its  fences  through  the  property  of  respondent  requires  a 
resort  to  unusual  means  because  of  the  unusual  and  shifting 
character  of  the  country  at  that  place.  In  other  words,  re- 
spondent contends  that  what  is  reasonable  diligence  in  any 
case  of  this  character  depends  upon  the  conditions  present  in 
the  case.  This  latter  statement  Ls  undoubtedly  correct.  It  is 
readily  perceived  that  conduct  which  might  answer  the  call 
for  rPrisonnblo  diliuoTiPC  in  ono  oaso  conld  be  entirely  inade- 
quate in  another.     The  respondent  does  not  say  that  the  ap- 
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pellant  should  have  maintained  a  constant  patrol,  or  that  it 
should  have  built  its  fences  higher,  where  its  road  passes 
through  respondent's  ranch,  but  the  contention  amounts  to 
something  like  that  We  might  possibly  agree  with  this 
position  if  the  evidence  showed  that  the  shifting  of  the  sands 
in  a  material  degree  occurred  daily,  or  weekly,  or  even  after 
intervals  of  longer  duration;  but  we  do  not  understand  the 
evidence  as  going  to  any  of  those  extremes.  Taking  the 
entire  showing  made  by  the  record,  there  may  be  periods  of 
long  duration,  during  each  year,  when  the  surface  of  the 
sands  is  not  disturbed  or  moved  to  such  a  degree  as  to  render 
the  country  different,  in  the  respects  material  to  this  con- 
troversy, from  an  ordinary  tract  of  land.  Under  all  the  evi- 
dence, we  must  hold  that  the  reasonable  diligence  required  of 
appellant  was  of  a  similar  character  to  that  required  in  what 
we  have  called  the  ordinary  fence  case,  and  that  there  is  no 
showing  that  the  appellant  did  not  exercise  such  diligence. 
There  should  have  been  no  recovery  on  the  first  cause  of 
action. 

The  third  cause  of  action  was  for  the  value  of  a  cow  and 
her  calf.  The  cow  was  killed  on  or  about  April  2,  1913.  The 
claim  of  respondent  is  that  the  calf  was  starved  because  of 
the  loss  of  the  cow,  which  was  suckling  it  at  the  time,  and 
that  the  appellant  is  therefore  liable  for  its  loss,  along  with 
that  of  the  mother.  The  testimony  of  Graham  plainly  shows 
that  the  cow  entered  the  right  of  way  by  means  of  a  sand 
heap  which  covered  the  fence  at  a  point  about  a  thousand  feet 
south  of  the  crossing  fence  mentioned  in  his  testimony  in  sup- 
port of  the  first  cause  of  action.  He  also  testified,  "To  my 
knowledge  this  fence  at  this  point  had  been  covered  with  sand 
more  or  less  all  the  time  from  January  25,  1912,  up  to  April 
2,  1913.  By  more  or  less  I  mean  the  sand  drifts  with  the 
wind.  It  would  be  covered  up  sometimes  deeper  than  it 
would  at  others.  Portions  of  it  was  covered  at  all  times." 
It  is  true  that  on  cross-examination  he  said  it  might  have  been 
nearly  as  much  as  thirty  days  before  April  2d  that  he  had 
last  seen  the  sand  at  the  point  in  question;  but  this  did  not 
entirely  break  down  the  effect  of  the  statement  above  quoted 
from  his  direct  examination,  which  showed  a  practically  con- 
stant condition  at  the  very  point  where  the  cow  entered  the 
right  of  way.  His  testimony  was  much  more  satisfactory 
upon  the  point  than  was  the  testimony  of  Walker  in  support 
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of  the  first  cause  of  action.  The  evidence  was  sufficient  to 
justify  the  finding  of  the  trial  court  that  the  cow  was  killed 
through  the  negligence  of  the  appellant. 

There  is  a  contention  made  by  appellant  as  to  the  loss  of 
the  calf.  It  is  asserted  that  the  respondent  should  have 
nourished  the  little  animal  by  artificial  means  after  the  death 
of  the  mother.  On  this  point  Graham  testified:  *'The  calf 
wandered  away  and  starved  and  disappeared.  We  couldn't 
feed  wild  calves;  we  don't  try  to  because  a  calf  at  that  age 
won't  eat.  They  are  wild  and  afraid  of  everything.  It  was 
too  young.  It's  mother's  milk  was  what  it  needed."  As  we 
have  already  determined,  under  the  evidence,  that  the  death  of 
the  mother  resulted  from  the  negligence  of  the  appellant,  this 
testimony  of  Graham  is  sufficient  to  justify  the  finding,  in 
effect,  that  the  loss  of  the  calf  was  the  proximate  result  of  that 
negligence. 

The  fourth  cause  of  action  was  based  upon  the  loss  of  a 
yearling  heifer  on  or  about  April  28,  1913.  The  testimony  of 
Graham  shows  that  the  animal  crossed  the  fence  by  means  of 
a  sand  dune  which  covered  it.  Speaking  of  the  point  at 
which  the  entry  into  the  right  of  way  was  effected,  Graham 
says:  "The  fence  at  that  point  a  little  previous  to  that  time 
had  been  repaired  slightly  with  boards  and  wires,  but  the 
wind  had  drifted  the  sand  over  the  fence  as  before  in  two  or 
three  places  and  it  was  in  such  a  condition  that  cattle  could 
pass  in  and  out."  A  little  later,  speaking  of  the  point  at 
which  the  heifer  had  entered  the  right  of  way,  he  said :  "That 
is  where  I  describe  the  fence  as  being  covered  with  sand." 
Some  of  his  testimony  as  to  the  fence-sand  question  which  we 
have  mentioned  in  our  treatment  of  the  third  cause  of  action 
also  bore  upon  the  fourth.  The  finding  of  negligence  as  to 
the  latter  cause  of  action  is  supported  by  the  evidence. 

The  appellant  insists  that  the  respondent  has  at  all  times 
had  in  its  own  hands  the  power  to  protect  itself  from  losses 
such  as  those  upon  which  the  first,  third,  and  fourth  causes 
of  action  are  based.  It  is  asserted  that  we  will  take  judicial 
notice  of  the  fact  that  certain  plants,  which  grow  in  sand, 
will  prevent  sandrdrifts  as  a  result  of  wind  action;  and,  as 
the  appellant  has  no  right  to  enter  upon  the  lands  of  the  re- 
spondent for  the  purpose  of  setting  out  such  plants,  or  for 
the  purpose  of  preventing  in  any  manner  the  sand  from  being 
cast  toward  its  right  of  way,  we  are  asked  to  decide  that  it 
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was  incumbent  upon  the  respondent  itself  to  set  out  the 
plants  mentioned,  under  a  doctrine  quoted  from  Salmond  on 
Torts,  section  9,  pages  31,  33.  as  follows:  **It  is  commonly  the 
duty  of  every  man  to  look  after  himself,  and  for  injuries  which 
he  could  have  avoided  by  the  use  of  care,  he  will  eeek  redress 
from  the  law  in  vain.  ...  It  is  expedient  that  men  should  be 
induced  to  take  care  of  themselves  instead  of  trusting  to  the 
vigilance  of  others,  and  to  secure  this  end  the  law  deprives 
them  of  any  remedy  for  accidents  which  they  might  have 
avoided  with  due  care.  From  motives  of  public  policy  the 
law  refuses  to  help  those  who  might  have  helped  themselves." 
The  principles  stated  can  have  no  application  here.  Section 
485  of  the  Civil  Code  provides  that,  "Railroad  corporations 
must  make  and  maintain  a  good  and  sufiScient  fence  on  both 
sides  of  their  track  and  property,"  and  they  are  made  liable 
in  damages,  by  the  same  section,  for  a  failure  to  make  or 
maintain  such  fences.  For  us  to  hold  that  the  appellant  is 
discharged  from  the  operation  of  this  statute  under  the  facts 
of  the  present  case  would  be  for  us  to  legislate  on  this  subject, 
for  such  a  determination  would  amount  to  a  repeal  of  the 
statute  pro  tanto.  We  can  relieve  the  appellant  of  the  hard- 
ship of  the  present  situation  in  no  such  manner^  especially  as, 
to  do  so,  we  should  be  compelled  to  shift  to  the  respondent 
the  burden  which  the  statute,  by  its  very  general  terms,  im- 
poses upon  the  appellant.  The  danger  from  these  fleeting 
sands  exists  only  because  of  the  presence  of  the  railroad 
through  the  respondent's  property,  and  the  duty  of  the  appel- 
lant to  maintain  such  fences,  through  that  property,  as  will 
keep  respondent's  cattle  from  entry  upon  the  right  of  way, 
is  within  both  the  letter  and  spirit  of  section  485,  notwith- 
standing the  migratory  character  of  the  sand. 

We  come  now  to  a  consideration  of  the  second  cause  of 
action,  which  was  based  upon  the  loss  of  four  cows.  The 
animals  entered  upon  appellant's  right  of  way  through  a 
breach  in  its  fence  caused  by  the  throwing  down  of  a  gate  and 
of  a  part  of  the  fence  proper.  The  question  presented  ia 
whether  the  gate  and  fence  gave  way  because  of  defects  in 
the  gate,  or  in  the  posts  from  which  it  opened;  or  whether, 
being  in  proper  condition,  it  was  thrown  down  by  the  crowd- 
ing of  a  great  number  of  cattle  against  it.  The  loss  of  the 
four  cows  occurred  at  nio^ht.  During  the  day  preceding,  the 
gate,  which  was  on  a  rather  steep  hillside,  had  been  used  for 
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the  purpose  of  "crossing"  a  band  of  five  hundred  cattle  from 
one  side  of  the  railroad  track  to  the  other.  Two  calves  be- 
longing to  cows  in  the  herd  were  left  behind,  and  there  were 
also  cattle  in  pasture  on  the  other  side  of  the  railroad  tracks 
after  the  crossing  of  the  herd.  The  crossed  herd  made  a 
great  noise  bellowing,  in  the  neighborhood  of  the  gate,  during 
the  night,  and  the  assumption  is  that  they  were  restive  and 
were  anxious  to  get  across  the  tracks  to  the  calves  or  to  the 
cattle  on  the  other  side.  No  one  saw  the  cows  get  upon  the 
right  of  way,  but  it  is  not  disputed  that  they  entered  at  or 
near  the  gateway.  The  evidence  does  show,  however,  that, 
on  the  evening  before,  the  crossed  cattle  were  huddled  against 
the  gate  and  the  fence  adjacent  to  it.  The  gate  did  not  open 
by  means  of  hinges,  but  it  was  suspended  at  the  end  opposite 
the  latch  end,  upon  cross-pieces  which  connected  two  posts 
standing  side  by  side.  It  had  been  closed  the  night  before, 
upon  the  conclusion  of  the  work  of  crossing  the  cattle. 

The  witness  Graham  testified  to  certain  defects  in  the  gate 
itself.  It  hung,  at  the  latch  end,  in  such  a  way  that,  if  a 
slight  pressure  were  exerted  against  it,  it  would  sag  open  to 
the  extent  that  cattle  might  pass  through  at  the  sagged  end. 

There  is  nothing  in  the  evidence  to  indicate  that  either  of 
the  posts  at  the  opposite  end  of  the  gate  was  defective  in  any 
way,  or  was  too  small  to  answer  the  purpose  of  its  installa- 
tion. In  short,  the  evidence  contains  nothing  as  to  the  con- 
dition of  either  of  these  posts  at  any  time  before  the  loss  of 
the  cattle.  Considering  Graham's  testimony  as  to  the  tend- 
ency of  the  latch  end  of  the  gate  to  sag  open  under  pressure, 
the  situation  after  the  cattle  had  been  killed  was  most 
peculiar.  The  gate  was  on  the  ground  but  the  latch  was  un- 
broken, although  it  was  "pulled  out"  of  the  fence  proper. 
Along  with  the  gate,  the  panel  of  fence  at  the  end  of  the  gate 
opposite  its  latch  end  was  also  down,  and  one  of  the  two  posts 
which  supported  the  gate  at  that  end  by  means  of  cross-pieces, 
was  broken  down.  It  seems  apparent,  from  this  description 
of  the  condition  of  the  fence  and  gate,  that  the  entry  of  the? 
cattle  into  the  right  of  way  was  caused  by  the  breaking  of  the  f 
post.  "Whether  it  was  broken  through  the  crowding  of  the- 
cattle,  whether  that  crowding  was  caused  by  a  desire  to  re-' 
cross  the  railroad  tracks  for  the  purpose  of  rejoining  the 
calves  or  cattle  on  the  other  side,  or  whether  the  post  gave 
way  because  of  the  exertion  of  some  force  upon  it  by  a  power 
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unknown,  makes  very  little,  if  any,  difference.  The  entire 
catastrophe  seems  to  have  resulted  through  the  giving  way  of 
a  part  of  the  fence  which  was  neither  defective  nor  unfitted 
for  any  other  reason  for  the  task  imposed  upon  it  under  ordi- 
nary conditions.  The  appellant  is  not  liable  for  damages 
arising  in  such  a  manner.  The  finding  of  negligence  under 
the  second  cause  of  action  is  not  supported  by  the  evidence. 

The  total  amount  of  the  judgment  was  $415.  It  is  affirmed 
in  the  amount  of  $115,  that  being  the  portion  of  the  judgment 
arising  from  the  third  and  fourth  causes  of  action ;  and  it  is 
reversed  as  to  the  remainder,  the  sum  of  three  hundred  dol- 
lars, that  sum  being  the  amount  of  the  judgment  arising  from 
the  first  and  second  causes  of  action.  It  is  also  reversed  as  to 
the  judgment  for  costs  in  the  sum  of  $71.80. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSy.  No.  2250.    Second  Appellate  Diatrict.— February  25,  1918.] 

BELLE  SOUZA,  as  Administratrix,  etc.,  Appellant,  ▼. 
FIRST  NATIONAL  BANK  OF  HANPORD  (a  Corpo- 
ration), et  al.,  Respondents. 

Teust— Personal  Propebty— Parol  Evidence. — A  trust  as  to  personal 
property  may  be  established  by  parol. 

Id. — Money  in  Bank— Parol  Trust— Insufficiency  of  Evidence. — A 
trust  as  to  money  on  deposit  in  a  bank  is  not  created  for  the  bene- 
fit of  the  minor  children  of  the  depositor  by  parol  evidence  of  decla- 
rations of  the  trustor  made  to  his  brother  to  take  the  money,  pay 
his  bills,  and  hold  the  balance  for  the  children,  in  the  absence  of 
any  evidence  of  any  declarations  as  to  how  long  the  money  should 
be  held  or  as  to  how  it  should  be  applied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  B.  Graves,  for  Appellant 

H.  Scott  Jacobs,  for  Respondents. 
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JAMES,  J. — This  action  was  brought  by  Belle  Souza  as 
administratrix  of  the  estate  of  her  deceased  husband,  Jose  A. 
Souza,  to  recover  for  the  estate  represented  by  her,  money 
which  was  on  deposit  with  the  defendant  bank  at  the  time  of 
Souza 's  death.  At  that  time  the  money  was  in  a  savings 
account,  and  from  the  bank  records  appeared  to  have  been 
payable  either  to  Jose  A.  Souza,  the  deceased,  or  to  John  A. 
Souza,  his  brother.  Defendant  John  A.  Souza  asserted  in  de- 
fi^nse,  and  in  this  defense  he  was  joined  by  the  bank,  that  the 
money  represented  by  the  deposit  had  been  transferred  to 
him  by  his  brother  for  the  benefit  of  three  minor  children  of 
the  deceased  and  this  plaintiff.  In  brief,  it  was  asserted  that 
a  trust  had  been  created  as  to  the  fund  on  deposit  in  the 
bank,  with  John  A.  Souza  as  trustee,  for  the  benefit  of  the 
three  minor  children  who  were  all  living  at  the  time  of  the 
death  of  Jose.  The  plaintiff  asseiiied  in  her  complaint  that 
the  money  was  a  part  of  the  community  estate  of  herself  and 
husband,  but  the  evidence  did  not  sustain  that  claim  and  the 
point  involved  as  to  that  issue  is  not  here  for  consideration. 
The  real  question  is  as  to  whether  a  valid  trust  was  created 
under  which  John  A.  Souza  was  entitled  to  take  and  hold  the 
money,  whch  had  been  the  separate  property  of  deceased,  for 
the  benefit  of  the  minor  children  referred  to.  The  evidence 
•bowed  that  for  a  number  of  years  prior  to  his  marriage  with 
the  plaintiff,  deceased  had  lived  with  the  latter,  and  one  of  the 
three  children  numbered  among  the  minors  mentioned  herein 
was  bom  during  the  time  that  the  two  persons  occupied  the 
relation  of  husband  and  wife  without  the  sanction  of  a  mar- 
riage ceremony.  The  last  two  children  were  bom  after  the 
parties  had  entered  into  a  legal  marriage,  and  at  the  time  of 
the  death  of  Jose  the  minors  were  aged,  respectively,  four 
years,  two  and  one-half  years  and  one  year.  A  part  of  the 
money  constituting  the  deposit  had  been  paid  to  deceased  by 
plaintiff  for  work  which  the  deceased  did  for  her  on  her  own 
property.  This  money,  however,  was  paid  prior  to  the  time, 
the  marriage  ceremony  was  performed.  In  about  the  year/ 
1910  Jose  made  the  deposit  of  about  one  thousand  two  hun- 
dred dollars  with  the  defendant  bank  on  savings  account,  and! 
at  the  time  of  his  death  accumulated  interest  had  augmented 
the  original  sum  until  the  total  was  about  one  thousand  four 
hundred  dollars.  In  January,  1915,  Jose  became  very  ill 
and  was  confined  in  a  hospital  at  Hanford,  California.    John 
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Souza  testified  that  while  in  the  hospital  his  brother  sent  for 
him  and  made  a  request  regarding  the  handling  of  the  money 
represented  in  the  account  which  he  had  with  the  defendant 
bank.  We  will  state  all  of  the  testimony  referring  to  the 
matter  of  the  creation  of  the  alleged  trust.  John  Souza  testi- 
fied that  when  he  went  to  the  hospital  at  Hanford  he  saw  his 
brother  and  had  a  talk  with  him.  When  asked  to  state  what 
was  said  by  his  brother  Joe  at  that  time,  he  replied:  '*Why 
Joe  was  telling  me  that  he  had  some  money  in  the  First  Na- 
tional Bank ;  he  said  all  the  money  he  had  he  was  going  to  give 
it  to  me  to  pay  his  bills  and  give  it  to  his  children ;  he  told  Bob 
he  had  some  money  in  the  Bank  of  Lemoore ;  he  said  he  was 
going  to  fix  it  the  same;  he  said  he  was  going  to  turn  it  to  me 
for  me  to  pay  his  bills  and  keep  the  balance  for  the  children ; 
that's  about  all  I  remember  about  it."  The  person  referred 
to  as  **Bob*'  was  R.  V.  Hall,  an  assistant  cashier  of  defend- 
ant bank.  Mr.  Hall  testified  that  at  the  suggestion  of  John 
Souza  he  went  to  the  hospital  to  see  the  sick  man  Joe;  that 
Joe  Souza  was  a  Portuguese  and  understood  little  English, 
and  that  John  Souza,  apparently  interpreting  the  language 
of  Joe  to  witness,  said  that  Joe  was  going  to  Oakland  to  con- 
sult a  doctor  there;  that  he  had  certain  money  in  the  First 
National  Bank ;  that  he  wanted  it  fixed,  if  he  never  got  back, 
that  John  was  to  have  the  money,  and  that  the  witness  had 
replied  that  he  would  fix  the  deposit  entries  on  the  books  of 
the  bank  so  that  the  request  could  be  carried  out.  He  added 
that  be  did  in  fact  make  the  change  so  that  the  money  might 
be  drawn  upon  the  check  of  either  Jose  or  John.  The  court 
made  this  inquiry  of  the  witness  Hall:  "Q.  Did  he  [Jose] 
say  for  what  purpose  he  wanted  it  to  go  to  John  A.  Souza  T 
A.  I  can  only  answer  that — John  A.  Souza  told  me  that  his 
brother  wanted  him  to  have  the  use  of  this  money  in  case  of 
his  death  for  the  support  of  two  children  or  his  direct  heirs; 
his  children ;  that  the  wife  of  Joe  Souza  had  some  other  chil- 
dren, and  he  was  afraid  that  the  wife  would  spend  this  money 
on  the  other  children  and  he  wanted  his  own  children  to  have 
the  use  and  benefit  of  this  money;  I  then  turned  and  asked 
Joe  if  that  was  correct;  he  said  'yes/  '*  The  witness  John  A. 
Souza,  being  further  examined  as  to  what  was  said  to  him  by 
Joe  at  the  Hanford  Hospital,  replied:  '*I  asked  Joe  what  he 
give  his  money  for;  he  said.  'I  give  you  my  money  for  you  to 
pay  the  doctor  bills  and  hospital  bills  and  keep  the  balance 
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for  the  keep  of  my  children;  when  they  need  it';  that's  all  I 
remember."  Antone  Souza,  another  brother  of  deceased, 
testified  that  in  the  hospital  in  Oakland  he  hear  Joe  Souza 
tell  John,  the  brother,  "to  hold  the  money;  to  take  the 
money;  part  of  the  money,  and  pay  the  bills  and  hold  the 
balance  for  his  children."  It  may  be  noted  that  Hall  testi- 
fied that  Joe  referred  to  two  children  only.  Not  only  did  the 
testimony  of  the  plaintiff  show  that  there  were  three  minor 
children,  as  we  have  before  stated,  but  the  answer  of  both 
defendants  specifically  set  forth  the  names  and  ages  of  three 
minor  children  of  deceased.  The  court  found  that  a  trust 
had  been  created  as  to  the  fund  here  in  controversy,  and  that 
the  money  was  no  part  of  the  estate  of  Jose  Souza,  deceased. 
The  judgment  determined  that  John  A.  Souza  was  entitled 
to  the  possession  of  the  money,  conditioned  upon  his  execut- 
ing a  bond  to  the  state  of  California  in  the  sum  of  two  thou- 
sand eight  hundred  dollars  to  insure  the  faithful  execution 
of  the  trust.  That  part  of  the  judgment  determining  the 
trust  and  the  character  and  purpose  of  it,  is  as  follows: 
**That  defendant,  John  A.  Souza,  do  have  and  recover  judg- 
ment against  plaintiff  and  against  defendant.  First  National 
Bank  of  Hanford,  adjudging  and  decreeing  that  said  defend- 
ant, John  A.  Souza,  is  the  owner  and  entitled  to  the  posses- 
sion of  all  the  money  mentioned  in  the  complaint  and  find- 
ings in  said  action,  amounting  to  $1,398.38,  in  trust  for  the 
use  and  benefit  of  the  minor  children  of  Jose  A.  Souza,  de- 
ceased, to  wit :  Edward  Souza,  Mary  A.  Souza  and  Josephine 
E.  L.  Souza;  ..." 

Appellant  very  earnestly  contends  that  the  evidence  was 
insufficient  to  show  the  creation  of  a  valid  trust  as  to  this 
money. 

That  a  trust  as  to  personal  property  may  be  established  by 
parol,  is  well  settled.  {Roach  v.  Caraffa,  85  Cal.  436,  [25 
Pac.  22] ;  Silvey  v.  Hodgdon,  52  Cal.  363;  Cahlan  v.  Bank  of 
Lassen  County,  11  Cal.  A'pp.  533,  [105  Pac.  765] ;  Hellm/in 
v.  McWilliams,  70  Cal.  449,  [11  Pac.  659] ;  Booth  v.  Oakland 
Bank  of  Savings,  122  Cal.  19,  [54  Pac.  370].)  The  case  last 
cited  and  the  case  of  Rellman  v.  McWilliams,  supra,  are  also 
authority  to  the  point  that  where  the  trustor  retains  the  right 
to  check  against  a  dcprsit  whirh  is  made  the  subject  of  a  trust 
asrreoment,  the  transfer  mny.  novortholess,  he  pffpftiinl  as  to 
the  trustee.    The  real  difficulty  we  encounter  in  this  case  is 
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to  find  that  the  particular  purpose,  the  proportion  of  interest 
which  the  minors  were  to  have  in  the  trust  fund,  and  the 
duration  of  the  trust,  were  made  sufficiently  definite  by  the 
expressions  of  the  trustor.  The  evidence  as  to  the  declara- 
tions made  by  Jose  Souza  shows  that  nothing  was  said  by  the 
latter  as  to  how  long  the  brother  John  was  to  retain  the  fund, 
nor  as  to  how  it  should  be  applied  on  behalf  of  the  minors. 
We  have  already  noted  that,  according  to  the  testimony  of 
Hall,  only  two  children  were  mentioned  by  Jose  as  being 
those  whom  he  wished  to  have  the  benefit  of  the  money ;  but 
we  may  well  assume  that  the  court  was  correct  in  concluding 
that  the  intention  was  that  the  money  should  be  held  for  the 
benefit  of  the  three  minor  children  who  were  shown  to  be  in 
existence  at  the  death  of  Jose,  and  at  the  time  of  the  creation 
of  the  alleged  trust.  It  may  be  that  the  intention  of  Jose  was 
that  the  fund  should  be  used  for  the  benefit  of  the  children 
during  their  minority,  and  any  residue  that  remained  should 
be  divided  equally  between  them  upon  the  youngest  becom- 
ing of  age;  it  may  be  that  his  intention  was  that  the  minors 
should  have  the  right  to  the  money  immediately  upon  his 
death,  through  the  medium  of  his  brother  John  in  some  sort 
of  guardian  capacity.  The  very  fact  that  these  speculations 
suggest  themselves  as  defining  the  i>ossible  intent  that  Jose 
Souza  had  in  mind  at  the  time  he  gave  his  directions  to  John, 
at  once  illustrates  the  uncertainty  which  would  attend  the 
administration  of  the  alleged  trust.  In  Wittfield  v.  Forsier, 
124  Cal.  418,  [57  Pac.  219] ,  our  supreme  court  was  consider- 
ing the  question  of  the  validity  of  an  alleged  trust  which  was 
attempted  to  be  created,  where  the  trustor  executed  a  docu- 
ment in  writing,  stating  that  he  conveyed  to  one  Porster,  "as 
trustee  in  trust  for  San  Diego  Lodge  No.  35,  Free  and  Ac- 
cepted Masons,  of  the  State  of  California,  all  the  property  I 
now  own,  both  real  and  personal,  ..."  In  determining  that 
the  trust  so  attempted  to  be  created  was  void  for  uncertainty, 
the  court  first  quoted  from  Pomeroy's  Equity  Jurisprudence, 
as  follows:  "The  declaration  of  trust,  whether  written  or 
oral,  must  be  reasonably  certain  in  its  material  terms;  and 
this  requisite  of  certainty  includes  the  subject-matter  of 
property  embraced  within  the  trust,  the  beneficiaries  or  per- 
sons in  whose  behalf  it  is  created,  the  nature  and  quantity  of 
interest  which  they  are  to  have,  and  the  manner  in  which  the 
trust  is  to  be  pertormed.    If  the  language  is  so  vague,  gen- 
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eral,  or  equivocal  that  any  of  these  necessary  elements  of  thi 
trust  is  left  in  real  uncertainty,  then  the  trust  must  fail 
And  applying  the  rule  of  essentials,  as  stated  by  the  text- 
writer,  to  the  trust  there  being  considered,  the  court  said: 
**The  duration  of  the  estate  attempted  to  be  granted  to  the 
trustee,  the  nature  and  quantity  of  interest  which  the  bene- 
ficiaries are  to  have,  and  the  manner  in  which  the  trust  is  to 
be  performed,  are  all  left  undeclared  and  without  any  reason- 
able certainty;  .  .  .  And  this  uncertainty  also  makes  the  at- 
tempted trust  as  to  the  personal  property  void."  We  also 
cite,  as  in  part  applicable,  the  decision  in  the  case  of  Barker 
V.  Hurleu,  132  Cal.  21,  [63  Pac.  1071,  64  Pac.  480]. 

In  our  opinion,  the  evidence  was  insuflficient  to  show  the 
creation  of  a  valid  trust  as  to  the  money  in  controversy. 

The  judgment  is,  therefore,  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CSv.  No.  2296.    Pirrt  Appellate  Dwtrict.--February  25,  1918.] 

MARTHA  PARTRIDGE  (a  Widow),  Respondent,  v.  THE 
CITY  OP  RICHMOND  (a  Municipal  Corporation), 
Appellant. 

Municipal  Corporations — Establishment  of  Grade  or  Street — ^Dam- 
age TO  Property  Owner— Liabilitt  of  City. — The  owner  of  a 
lot  fronting  on  a  city  street  is  entitled  to  recover  damages  against 
the  city  for  injury  to  the  lot  in  bringing  the  street  to  the  official  grade 
established  after  the  acquisition  of  the  lot,  although  when  her  gran- 
tor dedicated  the  street  as  a  public  street,  he  knew  that  its  natural 
grade  was  so  steep  as  to  render  it  impracticable  and  inaccessible  to 
teams  and  vehicles,  since  neither  the  city  nor  such  grantor  could 
have  known  at  the  time  of  dedication,  nor  could  his  successor  have 
known  at  the  time  of  purchase,  what  grading  would  be  necessary'^ 
to  make  the  street  reasonably  fit  for  the  public  use  for  which  it 
was  intended. 

Id. — Acceptance  of  Dedicated  Streets — Burdens  of  Municipality. — 
A  city  is  not  compelled  to  accept  dedication  of  a  street  by  a  private 
owner,  and  if  it  does  so  it  takes  the  advantages  yoked  with  the 
burdens. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    A.  B.  McEenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  J.  Hall,  for  Appellant. 

Dunn,  White  &  Aiken,  and  Donald  Home,  for  Respondent 

BEASLY,  J.,  pro  tern. — ^The  plaintiff  owned  a  lot  fronting 
on  Montana  Street  in  the  city  of  Richmond.  Her  grantor 
had  dedicated  Montana  Street  in  front  of  this  lot  as  a  public 
street,  and  the  dedication  had  been  accepted  by  the  city  of 
Richmond.  At  the  time  of  the  dedication  no  official  grade 
had  been  established  on  this  street.  After  the  plaintiff  had 
acquired  the  lot  and  built  a  house  thereon  the  city  of  Rich- 
mond established  an  official  grade  and  graded  the  street  to  it, 
and,  as  the  jury  found,  this  resulted  in  damage  to  plaintiff's 
said  property  in  the  sum  of  five  hundred  dollars. 

The  grade  established  being  unquestionably  reasonable  and 
necessary  to  make  the  street  available  for  the  purpose  for 
which  it  was  dedicated,  it  is  contended  that  the  plaintiff  is 
not  entitled  to  recover  damages  for  the  bringing  of  the  street 
to  the  first  official  grade. 

The  point  is  decided  in  Eachus  v.  City  of  Los  Angeles,  130 
Cal.  492,  [80  Am.  St  Rep.  147,  62  Pac.  829],  and  Eachus  v. 
Los  Angeles  Ry.  Co.,  103  Cal.  614,  [42  Am.  St  Rep.  149,  37 
Pac.  750] ,  unless  the  plaintiff  is  estopped  from  claiming  dam- 
ages by  reason  of  the  fact  that  her  grantor  dedicated  the 
street.  The  appellant  argues  that  respondent's  grantor  made 
this  dedication  knowing  that  the  natural  grade  of  Montana 
Street  was,  by  reason  of  steepness,  impracticable  and  inacces- 
sible to  teams  and  vehicles,  and  that  plaintiff  and  her  grantor 
knew  at  all  times  before  the  actual  grading  was  ordered  that 
it  was  necessaiy  to  grade  the  street  to  the  official  grade  in 
order  to  make  it  accessible  for  the  purpose  for  which  it  was 
dedicated.  But  this  is  not  so,  for  neither  the  city  nor  plain- 
tiff's grantor  could  know  at  the  time  of  the  dedication  of  the 
street,  nor  could  the  plaintiff  know  at  the  time  of  her  pur- 
chase and  the  erection  of  her  house,  what  grading  would  be 
necessary  to  make  the  street  reasonably  fit  for  the  public  use 
for   which   it   was   intended.    In   these   days  of   changing 
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methods  of  constructing  and  grading  streets  no  one  may  fore- 
cast the  future  grade  of  a  public  street,  or  the  amount  of  in- ' 
jury  which  will  be  done  to  property  by  the  establishment  of 
the  first  official  grade  thereon.     The  city  was  not  compelled 
to  accept  the  dedication  of  this  street ;  and  if  it  did  so  it  took 
the  advantages  yoked  with  the  burdens. 

There  is  nothing  contrary  to  this  view  in  Bancroft  v.  City 
of  San  Diego,  120  CaL  432,  [52  Pac.  712]. 

The  evidence  sustains  the  finding  of  five  hundred  dollars' 
damages. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  25,  1918. 


[CSt.  No.  20W.    Beeond  Appellate  District.— February  26,  1918.] 

OEOBGE   J.   BERKBL   COMPANY    (a   Corporation), 
Respondent,  v.  L.  CURTET,  Appellant. 

CONTftAO!r--SALl     OP     MUSICAL     INSTRUMENT— BEOOVEBY     OP     BALANCE 

Dux — Bepbesxntations  of  Agent — Parol  E\idenoe. — In  an  action 
to  recover  a  balance  due  on  a  written  contract  for  the  sale  of  a 
mnsical  instrument,  parol  evidence  that  the  selling  agent  repre- 
sented that  the  instrument  would  produce  satisfactory  music  and 
was  in  good  repair,  is  not  admissible,  where  the  contract  contained 
no  such  representations,  and  in  a  separate  clause  separately  signed 
the  purchaser  waived  all  representations  and  agreements  other  than 
those  appearing  in  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court. 

P.  McD.  Spencer,  and  Thomson  &  Spencer,  for  Appellant. 

E.  S.  Williams,  for  Respondent. 


Digitized  by  VjOOQlC 


392  Oeobqs  J.  BiBKEL  Co.  t;.  Cubtet.     [36  Cal.  A  pp. 

JAMES,  J. — ^Appeal  from  a  judgment  entered  in  favor  of 
plaintiff  and  against  the  appellant  Curtet.  Plaintiflf  sued  to 
recover  a  sum  of  money  alleged  in  its  complaint  to  be  a  bal- 
ance due  on  a  contract  for  the  sale  of  a  musical  instrument. 
The  contract  was  expressed  in  writing,  the  main  portions  of 
which  set  forth  the  terms  of  sale  and  a  description  of  the  in- 
strument. Attached  to  this  contract,  and  as  a  separate  para- 
graph thereof,  was  the  following:  "I  have  read  the  foregoing 
contract  and  fully  understand  that  George  J.  Birkel  Com- 
pany, or  its  assigns,  will  not  be  bound  by  any  representation 
or  agreement  other  than  appears  herein."  The  signatures 
of  appellant  and  the  other  defendant  were  attached  both  to 
this  paragraph  and  to  the  main  contract.  Execution  of  the 
contract  was  admitted,  the  appellant  resting  his  defense  upon 
two  grounds,  to  wit,  first,  that  there  was  an  antecedent  war- 
ranty as  to  the  condition  of  the  instrument  sold  and  as  to  the 
manner  in  which  it  would  operate ;  second,  that  the  consent  of 
the  defendants  to  the  execution  of  the  contract  was  induced 
by  representations  made  by  plaintiff's  agent  that  the  instru- 
ment would  produce  satisfactory  music  and  was  in  good  con- 
dition of  repair.  The  facts  constituting  the  alleged  warranty 
and  those  relied  upon  to  sustain  the  defense  of  fraud  are  the 
same.  It  was  further  alleged  in  the  answer  that  in  Novem- 
ber, 1914,  which  was  more  than  one  year  after  the  making  of 
the  contract  and  the  delivery  of  the  instrument  to  the  de- 
fendants, defendants  rescinded  the  contract  on  the  alleged 
ground  of  fraud,  by  restoring  the  instrument  to  the  plaintiff 
and  giving  notice  of  rescission.  As  excusing  the  delay  in 
making  the  alleged  rescission,  it  was  further  alleged  that  de- 
fendants had  seasonably  notified  the  plaintiff  of  the  failure 
of  the  instrument  to  operate  in  the  manner  as  represented 
and  warranted,  and  that  the  plaintiff  undertook  to  repair  the 
same  and  assured  the  defendants  that  the  defects  could  be 
remedied.  The  case  came  on  for  trial,  whereupon  the  plain- 
tiff made  proof  of  the  condition  of  the  account  which  it  held 
against  the  defendants  and  the  amount  due  thereon,  and 
rested.  Appellant  then  offered  evidence  to  sustain  the  de- 
fenses of  alleged  warranty  and  fraud;  whereupon  the  plaintiff 
objected  to  any  such  evidence  being  received,  upon  the 
ground  that  the  contract  had  been  reduced  to  writing  and  was 
presumed  to  contain  all  tlic  tei-ms  agreed  upon.  Tins  objec- 
tion was  sustained,  as  was  objection  also  to  the  testimony 
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offered  in  defense  to  show  what  had  become  of  the  instm- 
ment.  It  may  be  here  noted,  for  consideration  in  connection 
with  the  latter  offer,  that  it  was  not  pleaded  by  the  defend- 
ants that  acquiescence  had  been  made  by  the  plaintiff  in  the 
attempted  rescission  of  sale.  As  opposed  to  any  such  situa- 
tion, the  plaintiff  showed  from  the  files  in  this  case  that  an 
attachment  had  been  levied  upon  the  instrument  at  plaintiff's 
demand,  and  that  the  sheriff  had  taken  the  same  into  posses- 
sion under  the  writ. 

We  think  the  court  was  right  in  sustaining  the  objection  to 
the  testimony  offered  by  the  appellant.  The  plaintiff  not 
only  by  its  written  contract  did  not  make  any  warranty  as  to 
the  condition  of  or  the  manner  in  which  the  instrument  which 
was  the  subject  of  the  sale,  would  perform,  but  expressly  ob- 
tained the  written  assent  of  appellant  to  a  waiver  of  all  repre- 
sentations and  agreements  other  than  those  appearing  in  the 
contract.  This  condition  was  not  merely  a  general  one  ob- 
scured by  the  verbiage  of  descriptive  terms,  but  was  pointed 
and  special  and  attached  as  a  distinct  clause  after  the  main 
body  of  the  contract.  While  attached  to,  it  was  separate 
from  the  general  terms  of,  the  contract,  and  was  separately 
signed  by  both  defendants  who  were  the  vendees  under  the 
contract.  In  the  alleged  defense  of  fraud  no  ground  is  al- 
leged tending  to  show  that  the  appellant  did  not  sign  this 
added  condition  with  full  knowledge  of  its  force  and  effect. 
The  situation  would  then  be  this:  The  defendants  believins 
that  the  instrument  was  of  such  a  character  and  condition  ns 
might  have  been  represented  to  them,  signed  the  main  con- 
tract. Up  to  that  point  we  might  say,  if  sufficient  facts  were 
shown,  that  they  would  be  entitled  to  rescind  for  alle?:ed 
fraudulent  representations.  However,  they,  with  full  knowl- 
edge, as  we  must  presume,  of  the  effect  of  such  a  condition, 
signed  separately  an  express  waiver  of  all  right  to  complain 
of  any  misrepresentations  which  they  now  insist  were  made. 
To  our  minds,  the  case  is  so  plain  that  no  authorities  need  be 
cited  to  show  that  the  defenses  alleged  in  this  case,  under  the 
admitted  conditions  of  the  contract,  cannot  be  maintained. 
In  our  opinion,  the  trial  judge  properly  sustained  the  objec- 
tions to  the  offered  testimony  and  the  judgment  entered  is 
without  error. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred 

Digitized  by  VjOOQIC 


304    Holmes  v.  Snow  Mountain  W.  &  P.  Co.     [36  Cal.  App. 


[Civ.  No.  1812.     First  Appellate  District.— February  26,  1918.J 

S.  0.  HOLMES,  Appellant,  v.  SNOW  MOUNTAIN  WATER 
&  POWER  COMPANY,  Respondent. 

New  Tbial — Obdke  Dbnyino  Bight  to  Nominal  Damages — ^Fadlurs 
TO  Leave  to  Jurt — Insufficient  Gbound  fob  Revebsal. — ^An  o^der 
denying  a  new  trial  in  an  action  wherein  plaintiff  is  entitled  to 
nominal  damages,  will  not  be  reversed  for  tlie  mere  failure  to  \e^v% 
such  question  to  the  jury. 

Water  Rights — Injunction  and  Damaobs  fob  Divebsion — lNTii.TEN- 
tion  of  Public  Intebests — Estoppel. — The  right  to  an  injunction 
and  damages  for  diversion  of  the  flood  waters  of  a  stream  is  barred 
by  the  intervention  of  public  interest,  where  the  plaintiff's  prede- 
cessor in  interest  stood  by  while  the  defendant  public  service  cor- 
poration expended  over  a  million  dollars  in  the  erection  of  a  dam, 
tunnel,  and  plant,  and  even  assisted  in  some  ways  in  the  work  by 
furnishing  commodities  which  the  defendant  needed  in  the  prosecu- 
tion of  its  enterprise  and  also  sold  part  of  the  land  to  defendant 
for  a  dam  site,  all  of  which  plaintiff  knew  when  he  purchased  the 
land  while  defendant  was  in  the  midst  of  the  building  of  the  dam 
and  preparing  to  divert  the  waters,  taken  in  connection  with  the 
additional  fact  that  he  waited  four  years  after  the  public  use  began, 
and  until  thousands  of  people  had  become  dependent  upon  it  for 
light  and  power  and  necessary  water  for  irrigation  before  bringing 
his  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
cino County  denying  a  new  trial.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  M.  P.  Soto,  for  Appellant 

Thomas  &  Thomas,  Robert  P.  Duncan,  and  Pillsbnry, 
Madison  &  Sutro,  for  Respondent. 

BEASLY,  J.,  pro  tern. — In  the  year  1908  the  Snow  Moun- 
tain Water  &  Power  Company  completed  a  dam  on  Eel  River, 
in  Mendocino  County,  by  which  it  impounded  and  diverted  a 
large  part  of  the  stream  through  a  tnniiol  from  the  watershed 
of  the  Eel  River  to  that  of  Russian  River,  none  of  the  water 
being  ever  permitted  to  return  to  the  Eel  River  wator.shed. 
The  plaintiflE  Holmes  owns  land  on  both  sides  of  Eel  River 
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about  two  hundred  feet  below  defendant's  dam.  The  bluffs 
of  the  river  on  plaintiff's  land  are  from  forty  to  sixty  feet 
high;  the  land  itself  is  broken,  and  while  some  acres  of  it  were 
cultivated  to  crops,  and  some  other  parts  of  it  set  to  fruit 
trees,  and  other  portions  were  capable  of  being  cleared,  culti- 
vated, and  also  irrigated,  none  of  the  water  of  Eel  River  had 
ever  been  used  at  any  time  to  irrigate  any  part  of  plaintiff's 
land,  nor  does  plaintiff  appear  to  have  been  at  any  time  pre- 
vious to  the  trial  in  a  position  to  use  the  river  water  for  irri- 
gation. About  four  years  after  the  completion  of  the  de- 
fendant's dam  and  the  beginning  of  the  diversion  of  water 
plaintiff  began  this  action,  in  which  he  asks  that  the  company 
be  enjoined  from  continuing  to  divert  the  water  of  Eel  River; 
and  also  asks  damages  in  the  sum  of  five  thousand  dollars 
which  he  claims  to  have  already  suffered  on  account  of  the 
diversion  of  the  water,  and  twenty-five  thousand  dollars 
which  he  claims  he  will  suffer  in  the  future  if  the  diversion  is 
continued. 

By  the  answer  of  the  defendant  it  appears  that  the  latter  is 
a  public  service  corporation;  that  the  impounded  water 
is  used  to  generate  electricity,  which  is  sold  to  people  in 
Mendocino  and  Sonoma  Counties,  and  is  also,  after  being  run 
through  defendant's  power  plant,  used  for  irrigation  in  vari- 
ous portions  of  the  upper  Russian  River  valley.  These  facts 
do  not  appear  in  plaintiff's  complaint,  the  plaintiff  proceeding 
by  that  instrument  against  the  defendant  as  if  the  latter  was 
simply  a  private  corporation  trespassing  upon  his  property 
rights  by  diverting  the  water  from  the  river  which  flows 
through  his  property. 

The  plaintiff  in  his  brief  abandons,  if  he  ever  asserted,  any 
right  to  either  damages  or  injunction  by  reason  of  the  diver- 
sion of  the  flood  waters  of  the  stream,  saying  therein  that  he 
is  not  claiming  the  flood  waters  of  the  Eel  River.  This  nar- 
rows considerably  the  questions  involved  in  this  case.  The 
evidence  shows  that  of  the  240  cubic  feet  per  second  of  water 
which  the  defendant  diverts  all  but  ten  cubic  feet  per  second 
is  impounded  winter  flood  water;  that  the  winter  flow  of  the 
river  is  about  fifty  thousand  cubic  feet  per  second,  which  the 
dam  accumulates  in  a  two-mile  reservoir  for  use  in  the  dry 
season ;  that  the  natural  flow  during  the  dry  season  is  but  ten 
cubic  feet  per  second,  thus  rediicincr  the  amount  of  water  im- 
pounded after  subtracting  the  impounded  flood  water. 
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The  decree  which  the  court  entered  secured  to  plaintiflf  two 
second-feet  thereof,  leaving  to  the  defendant  the  right  to  im- 
pound eight  second-feet  of  the  ten — ^the  normal  flow  of  the 
river  at  times  when  not  in  flood.  The  evidence  showed,  and 
the  court  found,  that  these  two  second-feet  were  ample  for 
all  purposes  of  plaintiff;  and,  indeed,  it  is  plain  that  this 
amount  was  a  superabundance  for  his  needs;  and  it  is  also 
found  that  the  remaining  eight  second-feet  as  well  as  the 
flood  waters  were  waste  waters ;  that  no  part  of  the  water  of 
Bel  River  is  ever  used  for  irrigation,  and  that  the  defendant 
has  never  diverted  any  of  the  water  of  Eel  River  other  than 
the  waste  waters  thereof,  and  only  such  of  the  waste  waters 
as  had  been  at  all  times  in  the  past  and  ever  will  be  at  all 
times  in  the  future  incapable  of  any  reasonable  or  practical 
use  in  connection  with  the  lands  of  plaintiff  described  in  the 
complaint,  or  any  part  thereof;  and  that  the  plaintiff  has 
never  been  and  never  will  be  damaged  in  any  way  by  reason 
of  any  of  the  acts  of  the  defendant  complained  of. 

At  the  beginning  of  the  trial  the  court  impaneled  a  jury, 
and  when  the  plaintiff  rested  his  case  discharged  this  jury 
from  further  consideration  of  the  case. 

The  only  purpose  for  which  the  jury  could  have  been  im- 
paneled was  for  the  assessment  of  plaintiff's  damages.  The 
plaintiff  contends  that  the  dismissal  of  the  jury  practically 
amounted  to  a  nonsuit;  and  that,  as  he  had  established  his 
claim  for  damages,  the  case  should  be  reversed  for  this  reason. 

The  evidence  introduced  by  plaintiff  to  support  his  claim 
for  damages  consisted  in  the  statements  of  five  different  wit- 
nesses to  the  effect  that  the  arable  land  of  plaintiff  without 
irrigation  was  worth  from  five  to  ten  dollars  an  acre,  and 
that  with  irrigation  it  would  be  worth  from  $75  to  $150  an 
acre;  but  the  strength  of  this  testimony  vanishes  when  con- 
sidered in  the  light  of  the  foregoing  facts,  namely,  that  the 
amount  of  water  left  by  defendant  in  the  river  was  ample  for 
plaintiff's  uses;  that  plaintiff  had  never  at  any  time  used  any 
of  the  water  of  Eel  River  for  irrigation,  and  could  not  pos- 
sibly use  more  than  that  supplied  by  the  two  second-feet  still 
permitted  to  run,  and  that  there  is  no  evidence  that  the  plain- 
tiff had  been  injured  in  any  way  by  the  diversion  of  the 
water  through  destruction  of  his  crops  or  failure  to  grow 
crops.  Under  the  facts  of  this  case  no  injury  could  bo  Hone 
plaintiff  by  the  diversion  of  that  portion  of  the  water  of  this 
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stream  yrhich  he  could  not  possibly  use,  leaving  to  him  a  sufB 
cient  flow  of  the  stream  for  all  his  possible  present  and  future 
needs.  {Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  256,  [21 
L.  R.  A.  (N.  S.)  772,  107  Pac.  115] ;  Cohen  v.  La  Canada  W. 
Co.,  151  Cal.  680,  [11  L.  R.  A.  (N.  S.)  752,  91  Pac.  584] ; 
San  Joaquin  v.  Fresno  Flume  Co.,  158  Cal.  626,  [35  L.  R.  A. 
(N.  S.)  832,  112  Pac.  182] ;  Strc^ton  v.  Mt  Hermon  Boys' 
ScJioal,  216  Mass.  83,  [Ann.  Cas.  1915A,  768.  49  L.  R.  A. 
(N.  S.)  57,  103  N.  E.  87].)  We  infer  that  the  plaintiff 
recognizes  this  situation,  although  he  does  not  expressly  say 
80,  for  the  reason  that  he  argues  very  earnestly  that  in  the 
condition  of  the  record  he  was  entitled  to  at  least  nominal 
damages  under  his  case  made  in  chief,  and  that  it  was  error 
on  the  part  of  the  court  to  dismiss  the  jury.  But  conceding 
that  it  is  so,  this  court  would  not  reverse  this  case  for  a  mere 
failure  to  leave  it  to  the  jury  to  bring  in  a  verdict  for  nomi- 
nal damages. 

The  plaintiff's  predecessor  in  interest  stood  by  while  one 
million  three  hundred  thousand  dollars  of  the  defend- 
ant's money  was  being  expended  in  the  erection  of  its  dam, 
tunnel,  and  plant  He  even  assisted  in  some  ways  in  the 
work  by  furnishing  commodities  which  the  defendant  needed 
in  the  prosecution  of  its  enterprise,  and  he  sold  part  of  his 
land  to  the  defendant  for  a  dam  site.  All  this  the  plaintiff 
knew  when  he  purchased  the  land,  which  he  did  while  the  de- 
fendant was  in  the  midst  of  its  work  of  building  the  dam 
and  preparing  to  divert  the  waters  of  the  river.  It  is  im- 
possible that  he  did  not  know  that  the  purpose  of  this  enter- 
prise was  for  a  public  use;  that  the  defendant  was  about  to 
inaugurate  a  public  service,  and  that  the  waters  of  the  river 
when  diverted  would  be  used  for  the  purposes  to  which  it  was 
afterwards  put.  In  view  of  these  facts,  and  of  the  fact  that 
he  waited  four  years  after  the  public  use  began,  and  until 
thousands  of  people  had  become  dependent  upon  it  for  light 
and  power  and  necessary  water  for  irrigation,  his  right  to 
an  injunction  is  barred  by  this  intervening  of  the  public  in- 
terest. (Katz  V.  Walkinshaw,  141  Cal.  116,  [99  Am.  St.  Rep. 
35,  64  L.  R.  A.  236,  70  Pac.  663,  74  Pac.  766] ;  MUler  &  Taix 
V.  Enterprise  Canal  etc,  Co.,  169  Cal.  415,  [147  Pac.  567] ; 
Fresno  etc,  R.  Co.  v.  Southern  Pacific  B.  Co.,  135  Cal.  202, 
[67  Pac.  773]  :  Southern  California  Ry.  Co.  v.  Slausov,  138 
Cal.  342,  [94  Am.  St.  Rep.  58,  71  Pac.  352] ;  Crescent  Canal 
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Co,  V.  Montgomery,  143  Cal.  248,  [65  L.  R.  A.  940,  76  Pac. 
1032] ;  Newport  v.  Temescal  Water  Co.,  149  Cal.  531,  [87 
Pac.  372] ;  Barton  v.  Riverside  Water  Co.,  155  Cal.  509,  [101 
Pac.  790] ;  Gumsey  v.  Northern  Calif orma  Power  Co,,  160 
Cal.  699,  [36  L.  R.  A.  (N.  S.)  185,  117  Pac.  906] ;  Burr  v. 
Maclay  etc.  Co.,  160  Cal.  268,  [116  Pac.  715]). 

This  disposes  of  the  case,  and  it  will  not  be  necessary,  there- 
fore, to  notice  numerous  other  points  made  by  the  defendant 
in  support  of  his  judgment. 

The  order  den3dng  the  motion  for  a  new  trial  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  25,  1918. 


[C]T.  No.  2060.    Second  Appellate  District. — February  27,  1918.] 

VICTORIA  C.  AMUNDSON,  Respondent,  v.  GEORGE  W. 
SHAPER,  Appellant. 

Pleading — Action  by  Indiyidual  Tbansagtino  Business  Under  Fic- 
titious Name — Compliance  With  CbDE  Sections. — In  an  action 
bj  an  individual  doing  business  under  a  fictitious  name,  compliance 
with  the  provisions  of  sections  2466  and  2468  of  the  Civil  Code 
requiring  the  filing  of  a  certificate,  etc.,  need  not  appear  on  the  face 
of  the  complaint,  since  the  point  may  be  presented  aa  a  defense  bj 
way  of  plea  in  abatement. 

Id. — Demurree  for  Uncertainty — Appeal. — A  judgment  will  not  be 
reversed  on  appeal  because  the  trial  court  has  erroneously  overruled 
a  demurrer  to  the  complaint  on  the  ground  of  uncertainty,  where 
the  substantial  rights  of  the  defendant  have  not  been  prejudiced  by 
the  ruling  and  the  cause  has  been  tried  on  the  merits. 

Findings — Time  of  Sionino — Oode  Provision  Directory. — The  provi- 
sion of  section  634  of  the  Code  of  Civil  Procedure  that  where  the 
court  directs  the  preparation  of  findings,  the  same  shall  not  be 
signed  prior  to  the  expiration  of  five  days  from  service  of  a  copy 
thereof  on  the  adverse  party,  is  directory  only,  and  may  be  disre- 
garded whenever  compliance  would  work  injustice  to  the  rights  of 
a  litigant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Losf 
Angeles  County.    Grant  Jackson  and  G.  W.  Nicol,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  C.  Schaefer,  for  Appellant. 

Courtney  Lacey,  for  Respondent 

WORKS,  J.,  pro  tern. — This  is  an  action  of  unlawful  de- 
tainer in  which  the  defendant  appeals  from  a  judgment  in 
favor  of  the  plaintiff.  The  amended  complaint  alleges, 
among  other  things,  that  the  plaintiff  is  a  married  woman, 
but  that  ''the  matters  alleged  in  this  complaint"  concern  her 
sole  and  separate  estate;  that  ''the  plaintiff  herein  is,  and 
was,  during  all  the  times  herein  mentioned,  the  sole  owner 
and  proprietress  of  that  certain  business  carried  on  under  the 
name  of  the  Amundson  Drug  Company,"  in  the  city  of  Los 
Angeles;  that  the  defendant  has  been  in  possession  of  a  cer- 
tain portion  of  a  storeroom  in  Los  Angeles  "under  an  agree- 
ment with  plaintiff  for  the  renting  thereof  from  month  to 
month";  and  that  on  August  30,  1915,  "the  plaintiff"  noti- 
fied the  defendant,  in  writing,  that  from  and  after  October  1, 
1915,  the  terms  of  defelidant's  lease  would  be  changed  so  that 
there  would  be  due  from  him  for  rent  upon  the  premises  occu- 
pied by  him  the  sum  of  one  hundred  dollars  per  month.  A 
copy  of  the  notice  was  attached  to  the  pleading  as  an  exhibit 
and  it  was  signed,  "Amundson  Drug  Company,  by  Victoria 
C.  Amundson."  The  amended  complaint  also  alleges  that 
the  defendant  remained  in  possession  of  the  premises  occu- 
pied by  him  from  the  time  of  service  of  the  notice  until  the 
commencement  of  the  action;  that,  on  October  5,  1915,  "the 
plaintiff"  made  of  defendant  a  demand  in  writing  for  the 
"payment  of  said  rent";  and  that  a  copy  of  the  demand  is 
attached  to  the  pleading  as  an  exhibit.  The  demand  is  signed 
"Amundson  Drug  Company,  by  Victoria  C.  Amundson." 
It  is  also  alleged  in  the  amended  complaint  that  defendant 
neglected  and  refused  to  comply  with  the  demand  and  tlmt 
he  held  over  after  default  in  the  payment  of  rent.  A  d^>- 
murrer,  both  general  and  special,  was  interposed  to  the 
amended  complaint.  The  special  prronnds  of  demurrer  were, 
in  part,  that  the  amended  complaint  was  uncertain  because  it 
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could  not  be  ascertained  from  it  whether  the  agreement  for 
renting  was  made  by  plaintiff  in  her  individual  capacity  or  in 
the  name  of  the  Amundson  Drug  Company;  or  whether  the 
rent  alleged  to  be  due  was  due  to  plaintiff  or  to  the  Amund- 
son Drug  Company.  The  assaulted  pleading  is  uncertain  in 
the  respects  mentioned,  but  the  uncertainty  is  not  related  to 
substantial  or  material  matters.  The  argument  of  the  appel- 
lant upon  the  question  of  uncertainty  has  behind  it  the  con- 
tention that  an  individual  doing  business  under  a  fictitious 
name  must  affirmatively  show,  in  a  complaint  based  upon  a 
right  affecting  or  which  is  the  property  of  the  business,  that 
he  has  complied  with  the  provisions  of  sections  2466  and  2468 
of  the  Civil  Code.  Those  sections  require  the  filing  and  pub- 
lication of  a  certain  certificate  as  a  prerequisite  to  the  right 
to  maintain  actions  concerning  the  affairs  of  such  a  business. 
But  a  compliance  with  their  provisions  need  not  appear  upon 
the  face  of  a  complaint.  If  the  fact  be  that  the  person  main- 
taining such  an  action  has  not  complied  with  the  sections 
mentioned,  the  point  may  be  presented  as  a  defense  by  way 
of  plea  in  abatement.  {Holden  v.  Mensinger,  175  Cal.  300, 
[165  Pac.  950].)  That  being  so,  the  appellant  was  not  preju- 
diced, nor  was  any  substantial  right  of  his  affected,  by  the 
uncertainties  of  the  amended  complaint.  If  he  had  any  de- 
fense upon  the  merits,  it  could  have  been  pleaded  in  his  an- 
swer in  the  same  manner,  whether  he  regarded  the  amended 
complaint  as  setting  up  a  cause  of  action  belonging  to 
Victoria  C.  Amundson,  or  to  the  Amundson  Drug  Company. 
Looking  at  the  pleading  as  based  upon  a  cause  of  action 
owned  by  the  Drug  Company,  the  appellant  could  have  ascer- 
tained by  an  examination  of  public  records  whether  the  certi- 
ficate required  by  law  had  been  filed  and  could  either  have 
presented,  or  refrained  from  presenting,  his  plea  in  abate- 
ment, as  the  showing  of  record  might  allow.  He  made  no 
such  defense,  although  he  filed  an  answer  which  raised  vari- 
ous other  issues.  Upon  the  amended  complaint  and  upon  this 
answer  the  parties  went  to  trial  on  the  merits.  It  has  been 
decided  in  many  cases  that  a  judgment  will  not  be  reversed 
on  appeal  because  the  trial  court  has  erroneously  overruled 
a  demurrer  to  the  complaint  on  the  ground  of  uncertainty, 
where  the  .substantial  rights  of  the  defendant  have  not  been 
prejudiced  by  the  ruling  and  the  cause  has  been  tried  on  the 
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merits.  (Jager  ▼.  California  Bridge  Co.,  104  CaL  542,  [38 
Pac.  413] ;  Broivn  v.  Bailiff,  21  Cal.  App.  282,  [131  Pac. 
769].)  These  authorities,  and  others  which  might  be  cited, 
control  the  point  now  under  consideration. 

Section  634  of  the  Code  of  Civil  Procedure  provides,  "In 
all  cases  where  the  court  directs  a  party  to  prepare  findings, 
a  copy  .  .  .  shall  be  served  upon  all  the  parties  ...  at  least 
five  days  before  findings  shall  be  signed,  .  .  .  and  the  court 
shall  not  sign  any  findings  therein  prior  to  the  expiration  of 
such  five  days."  In  this  case  the  trial  court  gave  a  specific 
direction  to  the  counsel  for  plaintiff  to  prepare  the  findings ; 
a  copy  of  the  proposed  findings  was  served  upon  counsel  for 
the  defendant;  but  the  trial  judge  signed  the  findings  less 
than  five  days  after  the  service. 

The  appellant  contends  that  it  was  error,  from  which  a  re- 
versal of  the  judgment  must  follow,  for  the  judge  to  have 
signed  the  findings  within  the  time  limited  by  the  statute. 
Section  634  was  enacted  in  1913  in  its  present  form,  but  the 
particular  question  now  presented  by  appellant  has  never  been 
passed  upon  by  the  supreme  court  or  courts  of  appeal,  al- 
though it  is  mentioned  in  Hoffman  v.  Chiy  M.  Ri^Ji  Co.,  27 
Cal.  App.  167,  [149  Pac.  177].  The  section  was  adopted  for 
the  purpose  of  aiding  the  courts  in  the  making  of  proper  find- 
ings of  fact,  but  for  that  purpose  only.  It  could  have  had  no 
higher  or  greater  purpose.  All  that  a  party  can  require  or 
expect,  as  to  this  point,  in  any  litigation,  is  that  the  court 
shall  make,  in  his  case,  a  proper  set  of  findings.  If  findings 
are  insufficient,  or  are  unsupported  by  evidence,  or  are  defec- 
tive in  any  other  particular  under  the  law,  the  injured  party 
will  be  relieved,  on  appeal,  from  the  effects  of  the  error  thus 
made  manifest.  So  far  his  interest  goes  and  no  further. 
Section  634  is  directory  only.  So  construed  it  is  a  salutary 
statute.  If  it  were  to  be  construed  as  mandatory,  it  would 
often  operate  to  work  injustice.  There  are  many  cases  in 
which  a  delay  in  the  signing  of  findings  would  so  operate, 
and  perhaps  chief  among  them  are  cases  like  the  present, 
cases  of  forcible  or  of  unlawful  detainer.  Trial  courts  are 
justified  in  disregarding  the  direction  contained  in  that  part 
of  section  634  which  we  have  quoted,  whenever  a  compliance 
with  it  would  work  injustice  to  the  rights  of  a  litigant 
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There  are  several  findings  which  the  appellant  assails  as 
not  being  supported  by  the  evidence,  but  the  contention  is 
groundless  as  to  all  such  findings. 

The  judgment  is  affirmed 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 

'^  district  court  of  appeal  on  March  28,  1918,  and  a  petition  to 

have  the  cause  heard  in  the  supreme  court,  after  judgment 

in  the  district  court  of  appeal,  was  denied  by  the  supreme 

court  on  April  25,  1918. 


[Ciy.  ITo.  2494.    Second  Appellate  District.— February  27,  1918.] 

OTT  HARDWARE  COMPANY  (a  Corporation),  Respond- 
ent,  V.  MISS  A.  C.  HOLMBERG,  as  City  CTerk,  etc., 
Appellant. 


[Civ.  No.  2440.    Second  Appellate  DUrtrict— February  27,  1918.] 

OTT  HARDWARE  COMPANY  (a  Corporation),  Respond- 
ent, V.  MISS  A.  C.  HOLMBERG,  as  City  Clerk,  etc., 
Appellant. 

Abatement  or  Action— Pbocsedino  Against  Pubug  OincEa— Death 
or  OrnciAL. — In  view  of  the  provisions  of  section  385  of  the 
Code  of  Civil  Procedure,  a  proceeding  in  mandamus  against  a  citj 
clerk  and  auditor  in  his  official  capacity  to  enforce  payment  from 
the  city  of  money  intercepted  pursuant  to  section  710  of  such 
code,  does  not  abate  upon  the  death  of  such  official,  but  may  be 
prosecuted  against  his  successor  in  office. 

APPEALS  from  orders  of  the  Superior  Court  of  Santa 
Barbara  County  substituting  party  defendant  and  directing 
collection  of  warrant  and  deposit  of  money  in  court.  Samuel 
E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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H.  P.  Starbuck,  and  Canfield  &  Starbucks  for  Appellant. 
B.  F.  Thomas,  for  Respondent. 

JAMES,  J. — ^The  controversy  between  the  parties  hereto 
having  run  a  prolonged  course  through  the  trial  and  appel- 
late courts,  is  again  here  on  two  appeals,  both  taken  by  the 
defendant.  As  the  questions  involved  are  practically  the 
same  in  both  cases,  the  appeals  may  well  be  considered  to- 
gether. The  first  appeal,  tiiat  numbered  2494,  is  an  appeal 
taken  from  an  order  substituting  A.  C.  Holmberg,  city  clerk 
and  city  auditor  of  the  city  of  Santa  Barbara  as  defendant, 
in  the  place  and  stead  of  Alfred  Davis,  the  former  city  clerk 
and  auditor.  The  second  appeal,  that  numbered  2440,  is  an 
appeal  taken  from  an  order  directing  the  clerk  of  the  su- 
perior court  to  collect  a  warrant  for  a  sum  of  money  drawn 
by  the  city  clerk  and  auditor  and  deposited  in  court  to  await 
the  result  of  a  former  appeal. 

In  December,  1909,  Davis  was  city  clerk  and  auditor  of  the 
city  of  Santa  Barbara,  and  the  city  of  Santa  Barbara  was  at 
that  time  indebted  in  a  considerable  sum  to  Warren  W.  Clark. 
The  Ott  Hardware  Company  having  obtained  a  judgment  in 
the  superior  court  against  Clark,  sought  to  intercept  this 
money  due  from  the  city  to  Clark  by  having  filed  with  the 
city  clerk  and  auditor,  agreeable  to  the  provisions  of  section 
710  of  the  Code  of  Civil  Procedure,  an  authenticated  tran- 
script of  the  judgment.  Notwithstandiug  the  filing  of  this 
transcript,  the  city  clerk  and  auditor  refused  to  follow  the 
direction  of  the  statute  and  draw  his  warrant  payable  to  the 
eourt  from  which  the  transcript  was  issued,  but  did  draw  the 
warrant  and  delivered  the  same  to  Clark,  or  as  directed  by 
him.  This  proceeding  in  mandamtis  was  then  brought  to 
compel  Davis  to  return  the  warrant  into  court  as  the  statute 
required  him  to  do.  The  lower  court  held  adversely  to  the 
petitioner's  contention  there,  the  matter  was  appealed  to  this 
court,  and,  the  justices  not  agreeing,  the  cause  was  certified 
to  the  supreme  court,  which  court  later  rendered  its  decision 
reversing  the  judgment  of  the  trial  court.  (See  Ott  Hard- 
ivare  Co.  v,  Davis,  165  Cal.  795,  [134  Pac.  973].)  Upon  the 
going  down  of  the  remittitur,  further  proceedings  were  had 
in  the  court  below  and,  agreeable  to  the  conclusions  expressed 
in   the  decision  just  cited,  the  superior  court  rendered  its 
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judgment  directing  Davis  to  issue  his  warrant  and  return  it 
to  the  superior  court  as  prayed  for  in  the  petition.  The  de- 
fendant appealed  from  this  judgment,  and,  not  desiring  to 
furnish  bond,  took  advantage  of  the  provisions  of  section  944 
of  the  Code  of  Civil  Procedure,  and  executed  the  warrant  and 
deposited  it  with  the  clerk  of  the  superior  court  to  abide  the 
judgment  of  the  appellate  court.  While  the  appeal  taken 
from  the  last-mentioned  judgment  was  pending,  Davis'  term 
expired,  and  in  April,  1914,  he  died.  A.  0.  Holmberg  was 
thereafter  appointed  to  take  the  office  held  by  Davis,  that  of 
city  clerk  and  auditor  of  the  city  of  Santa  Barbara,  and, 
after  notice  given,  an  order  was  made  by  the  superior  court 
substituting  the  said  Holmberg  as  party  defendant  in  this 
action.  It  is  from  this  last  order  that  one  of  the  appeals  now 
presented  was  taken.  Following  the  substitution  of  parties 
so  made  in  the  superior  court,  a  like  order  was  made,  after 
notice,  by  this  court  in  the  appeal  then  pending  here  from 
the  judgment  ordering  the  warrant  to  be  issued.  The  last- 
mentioned  appeal  was  decided  in  this  court,  the  judgment 
being  affirmed.  (Ott  Hardware  Co.  v.  Holmberg,  32  Cal. 
App.  229,  [162  Pac.  911].)  Rehearing  being  denied  in  the 
supreme  court,  remittitiir  was  transmitted  to  the  superior 
court  and  a  motion  was  thereafter  made  upon  notice,  that  the 
court  order  the  clerk  to  collect  the  warrant  which  had  been 
theretofore  deposited  in  the  superior  court  by  Davis  to  abide 
the  result  of  the  appeal.  This  motion  was  granted  and  the 
second  appeal  now  being  considered  here  was  taken  from  that 
order. 

It  is  contended  on  behalf  of  appellant  that  there  could  be 
no  substitution  of  Holmberg  for  Davis,  because  with  the 
death  of  Davis  or  the  expiration  of  his  term  the  cause  of  ac- 
tion would  die.  Many  authorities  are  cited,  particularly 
from  other  jurisdictions,  some  of  which  tend  to  support  this 
view.  However,  it  would  seem  that  we  are  not  required  to 
look  beyond  the  statutes  and  decisions  of  our  own  state  in 
order  to  find  a  complete  answer  to  all  of  the  eontentions 
urged  on  these  appeals.  Section  385  of  the  Code  of  Civil 
Procedure  provides  as  follows:  **An  action  or  proceeding 
does  not  abate  by  the  death,  or  any  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death  or  any  disability 
ol'  a  party,  the  court,  on  motion,  may  allow  the  action  or  pro- 
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ceeding  to  be  continued  by  or  against  his  representative  or 
successor  in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the  name  of 
the  original  party,  or  the  court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted  in  the  action  or  pro- 
ceeding.'' This  action  was  prosecuted  against  Davis  in  his 
oflScial  capacity  to  enforce  payment  from  the  city  of  money 
which  the  auditor  refused  to  furnish  for  the  benefit  of  the 
judgment  creditor  of  Clark.  Surely,  as  the  city  has  been  by 
the  decision  of  the  supreme  court  determined  to  be  liable  for 
the  neglect  or  refusal  of  Davis  to  draw  the  warrant  men- 
tioned, it  is  no  less  liable  because  an  officer  acting  in  one  of 
its  departments  has  vacated  the  office  or  died.  In  such  a  case 
the  law  is  not  concerned  with  the  person  who  may  have  be- 
come detached  from  the  office,  but  only  with  the  officer  who 
is  there  to  perform  the  functions  which  he  or  his  predecessor 
has  failed  or  refused  to  perform.  It  seems,  in  view  of  the 
conclusions  of  the  supreme  court  in  the  main  case,  to  be  set- 
tled beyond  controversy  that  the  cause  of  action  still  exists, 
notwithstanding  that  Davis'  term  of  office  has  ended  and  he 
has  died.  This  being  true,  then  the  provisions  of  section  385 
of  the  Code  of  Civil  Procedure,  are  explicit  and  exact  in  their 
applicability  to  the  situation  here.  The  substitution  of  a  suc- 
ceeding official  for  one  against  whom  ma-adamus  had  been 
brought  has  been  decided  to  be  proper  practice.  {Ez  parte 
Tinkum,  54  Cal.  201;  see,  also,  Jordan  v.  Huberi,  54  Cal. 
260.)  The  appeal  from  the  order  substituting  parties  de- 
fendant we  think  is  without  merit.  The  appeal  from  the 
order  made  requiring  the  clerk  to  collect  the  warrant  and 
pay  the  money  into  court  for  the  benefit  of  the  judgment 
creditor  of  Clark,  must  also  fall,  as  this  appeal  depends  for 
support  upon  the  contentions  made  in  the  first-mentioned 
appeal  which  have  been  hereinbefore  discussed. 

The  order  appealed  from  in  cause  numbered  in  this  court 
Civil  No.  2494  is  affirmed. 

The  order  appealed  from  in  cause  numbered  in  this  court 
Civil  No.  2440  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  suprome  court, 
after  judcrraent  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  25,  1918. 
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[C!y.  No.  2485.    Second  Appellate  Diitriet.— Februarj  27,  1918.] 

R.  P.  BENTON,  Plaintiflf  and  Appellant,  ▼.  JOHN  N.  HUNT, 
as  County  Treasurer,  etc.,  Defendant  and  Appellant  j 
DAVID  B.  LYONS,  Intervener  and  Respondent 

Public  Oiticebs  —  Contest — Incumbbnct  —  Absence  from  State — 
Vacancy. — Under  subdivision  6  of  section  996  of  the  Political  Code 
declaring  that  an  office  becomes  vacant  in  the  case  of  the  absence 
of  the  incumbent  from  the  state  beyond  the  period  allowed  bj  law, 
without  permission  of  the  legislature,  the  person  appointed  to  and 
who  qualified  for  the  ofiSce  is  not  the  incumbent  thereof  pending  the 
determination  of  an  appeal  taken  bj  him  from  an  adverse  judgment 
in  a  contest  of  the  right  thereto,  although  such  appeal  was  decided 
in  his  favor,  since  the  adverse  party  who  was  let  into  possession  of 
the  office  waa  the  incumbent  thereof,  both  under  such  section  and 
under  section  930  of  such  code  providing  for  compensation  during 
contests. 

Id. — Object  or  Statute. — ^The  object  of  the  statute  which  vacates  an 
ofiKce  because  of  the  incumbent's  absence  from  the  state  without  the 
consent  required  and  beyond  the  period  provided  by  law,  is  that  the 
duties  of  the  office  shall  be  performed  by  the  incumbent  and  shall 
not  be  neglected  by  reason  of  his  unlawful  absence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Hill,  County  Counsel,  and  Robert  B.  Murphey, 
Deputy  County  Counsel,  for  Appellant  Hunt. 

George  L.  Greer,  for  Appellant  Benton. 

J.  Wiseman  Macdonald,  and  John  Beardsley,  for  Respond- 
ent Lyons. 

CONRET,  P.  J.— This  action  was  commenced  by  R.  P. 
Benton,  a  resident  citizen  and  taxpayer  of  the  county  of  Los 
Angeles,  to  enjoin  the  defendant,  county  treasurer,  from  pay- 
ing a  certain  warrant  issued  to  David  B.  Lyons  purporting 
to  be  drawn  on  account  of  salary  due  to  Lyons  as  county 
reg:istrar  of  voters  for  a  portion  of  the  month  of  Ma  v.  1917. 
Lyons  intervened  in  this  action  and  a.sked  for  a  peremptory 
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writ  of  mandate  requirins:  Hunt  to  pay  the  amount  called  for 
by  the  warrant.  The  plaintiflf  and  the  defendant  have  ap- 
pealed from  the  judgment,  which  was  in  favor  of  the  inter- 
vener. The  appeals  present  substantially  one  and  the  same 
question  of  law,  and  the  facts  are  admitted  to  be  those  set 
forth  in  the  findings  of  fact  made  by  the  court  below. 

On  August  10,  1915,  intervener  was  duly  appointed  regis- 
trar of  voters  of  Los  Angeles  County,  and  on  August  11, 1915, 
he  duly  qualified  by  taking  his  oath  of  ofiice  according  to  law. 
For  some  time  prior  thereto  and  until  that  time,  one  Thomas 
McAleer  was  the  registrar  of  voters  of  said  county.  After 
qualifying,  as  above  stated,  intervener  demanded  possession 
of  the  office  from  McAleer,  which  demand  was  refused. 
Thereupon  proceedings  in  quo  warromio  were  conunenced 
against  McAleer  by  the  people  on  the  relation  of  Lyons  to 
oust  McAleer  from  the  office.  On  January  20,  1916,  by  judg- 
ment of  the  superior  court,  it  was  determined  that  Lyons  was 
not  entitled  to  said  office  and  that  McAleer  was  entitled 
thereto.  An  appeal  was  taken  to  this  court  from  that  judg- 
ment. On  March  1,  1917,  the  judgment  was  reversed,  and  on 
March  31,  1917,  the  judgment  of  this  court  became  final. 
{People  V.  McAleer,  33  Cal.  App.  135,  [164  Pac.  425].) 
Thereafter,  on  May  3,  1917,  judgment  was  entered  in  the 
superior  court  in  favor  of  Lyons  who,  on  the  following  day, 
was  let  into  possession  of  the  office  and  he  held  the  same  and 
performed  the  duties  thereof  during  the  month  of  May,  1917, 
and  thereafter.  From  May  21,  1916,  to  March  21,  1917, 
Lyons  absented  himself  from  the  state  of  California  without 
obtaining  the  consent  of  the  board  of  supervisors  of  the 
county  of  Los  Angeles  or  of  the  legislature  of  the  state  of 
California,  and  his  absence  was  not  upon  business  of  his  office 
nor  upon  business  for  the  state  of  California  nor  for  the 
county  of  Los  Angeles.  It  is  contended  by  appellants  that 
by  reason  of  such  absence  of  Lyons  from  the  state,  being  for 
a  period  of  more  than  sixty  days,  the  office  became  vacant, 
and  that  therefore  he  is  not  entitled  to  said  warrant  and  is 
i:ot  entitled  to  payment  thereof. 

Section  996  of  the  Political  Code  declares  that  an  office 
becomes  vacant  on  the  happening  of  either  one  of  certain 
stated  events;  one  of  which  is  the  absence  of  the  incumbent 
from  the  state  without  permission  of  the  legislature  beyond 
the  period  allowed  by  law.    Section  4313  of  that  code  reads 
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as  follows:  "A  county  or  township  officer  shall  in  no  case 
absent  himself  from  the  state  for  a  period  of  more  than  sixty 
days  in  any  one  year,  and  for  no  period  without  the  consent 
of  the  board  of  supervisors  of  the  county,  except  when  on 
business  for  the  state;  provided,  that  in  case  of  illness  or 
urgent  necessity,  the  board  of  supervisors  may,  on  a  proper 
showing  of  such  illness  or  urgent  necessity,  extend  the  time 
herein  limited,  for  the  absence  of  any  such  officer,  not  to  ex- 
ceed six  months."  Section  936  of  the  same  code  reads  as 
follows:  **When  the  title  of  the  incumbent  of  any  office  in 
this  state  is  contested  by  proceedings  instituted  in  any  court 
for  that  purpose,  no  warrant  can  thereafter  be  drawn  or 
paid  for  any  part  of  his  salary  until  such  proceedings  have 
been  finally  determined ;  provided,  however,  that  this  section 
shall  not  be  construed  to  apply  to  any  party  to  a  contest  or 
proceeding  now  pending  or  hereafter  instituted,  who  holds  the 
certificate  of  election  or  commission  of  office  and  discharges 
the  duties  of  the  office;  but  such  party  shall  receive  the 
salary  of  such  office,  the  same  as  if  no  such  contest  or  proceed- 
ing was  pending." 

In  construing  some  of  the  subdivisions  of  section  996  it  has 
been  held  that  the  incumbent  of  the  office,  within  the  meaning? 
of  those  subdivisions,  is  not  necessarily  a  person  who  has 
actually  entered  into  possession  of  the  office.  Illustrations 
are  found  in  cases  where  one  elected  to  the  office  died  before 
the  beginning  of  the  term  for  which  he  was  elected ;  or  where 
he  neglected  to  file  his  official  oath  or  bond  within  the  time 
prescribed  by  law.  There  are  other  cases  where  vacancy  of 
the  office  has  been  declared  and  enforced  on  account  of  the 
absence  of  the  office-holder  from  the  state  without  legal  per- 
mission, beyond  the  period  allowed  by  law.  The  latter,  how- 
ever, are  only  instances  in  which  the  absentee  was  both  the 
de  jwe  and  the  actual  incumbent  of  the  office.  The  precise 
question  presented  in  the  present  action  is  without  precedent 
in  any  case  of  which  we  are  aware.  y 

As  was  said  by  the  supreme  court  in  Bannerman  v.  Boyle,y 
160  Cal.  197,  [116  Pac.  732] :  ''In  construing  an  ambiguous 
statute,  the  evil  to  be  cured  and  the  object  to  be  accomplished 
are  proper  matters  for  consideration  and  often  point  clearly 
to  the  true  meaning  and  application  of  the  act."  Manifestly 
the  object  of  the  statute  which  vacates  an  office  because  of  the 
incumbent's  absence  from  the  state  without  the  consent  re- 
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quired  and  beyond  the  period  provided  by  law,  is  that  the 
duties  of  the  office  shall  be  performed  by  the  incumbent  and 
shall  not  be  neglected  by  reason  of  his  unlawful  absence. 
The  proviso  set  forth  in  section  936  was  added  thereto  by 
amendment  in  the  year  1891.  Prior  thereto  an  incumbent  of 
the  office  was  not  entitled  to  the  payment  of  any  part  of  his 
salary  during  the  pendency  of  proceedings  of  contest  directed 
against  his  title  to  the  office.  Apparently  being  of  the  opin- 
ion that  the  public  interest  would  be  better  protected  by  a 
different  rule,  the  legislature  then  made  the  amendment 
under  which  any  party  to  a  contest  of  such  office  *'who  holds 
the  certificate  of  election  or  commission  of  office  and  dis- 
charges the  duties  of  the  office,"  is  not  prohibited  from  re* 
ceiving  the  salary  thereof  during  the  pendency  of  the  contest 
proceedings.  While  the  quo  warranto  proceedings  against 
McAleer  were  pending^  he  was  the  party  entitled  to  the  salary 
because  he  came  within  the  description  stated  in  section  936, 
and  he  was  ''the  incumbent"  of  the  office  within  the  meaning 
of  that  section. 

To  arrive  at  the  true  meaning  of  subdivision  6  of  section 
996,  as  applied  to  the  facts  of  this  case,  it  must  be  read 
together  with  section  936.  Notwithstanding  the  final  deter- 
mination that  McAleer  was  not  entitled  to  the  office,  he  re- 
mained in  a  qualified  sense  the  incumbent  thereof  under 
section  936,  and  was  so  far  recognized  as  the  occupant  of  the 
office  that  he  was  lawfully  permitted  to  collect  the  salary 
thereof  so  long  as  he  discharged  the  duties  of  the  ofTice,  but 
not  beyond  the  period  of  pendency  of  that  litigation. 

The  superior  court  had  determined  that  Lyons  was  not  en- 
titled to  the  office,  but  he  was  prosecuting  his  appeal  from 
that  judgment  and  did  not  at  any  time  abandon  his  claim  to 
the  office.  As  found  by  the  court  below,  intervener  during 
his  absence  kept  in  constant  communication  with  his  attor- 
neys and  held  himself  in  readiness  to  return  to  Los  Angeles 
whenever  he  should  be  notified  of  a  decision  of  the  appeal  or 
that  his  presence  in  Los  Angeles  was  necessary ;  and  he  would 
not  have  left  the  state  of  California  had  not  the  superior 
court  decided  that  he  had  no  title  to  the  office  of  registrar  of 
voters.  He  actually  did  return  to  Los  Angeles  County  hct- 
fore  any  judgment  in  the  qtu)  warranto  proceedings  wns 
entered  in  his  favor  in  the  superior  court,  and  before  the 
final  determination  of  his  appeal.    It  is  our  opinion  that  the 
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abeence  of  Lyons  from  the  state  of  California  for  the  time 
and  under  the  circumstances  shown  in  this  case  was  not  the 
absence  of  an  incumbent  within  the  meaning  of  the  law,  and 
did  not  cause  the  office  to  become  vacant. 
The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  jud.srment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  April  25,  1918. 


[Ciy.  No.  2105.    Second  Appellate  District. — rebmaiy  28,  1918.] 

INGLE    MANUFACTURING    COMPANY,  Eespondent,  v. 
J.  H.  SCALES,  Appellant. 

AssiONMBNT  FOB  OoLLBCTiON — RiGHT  TO  Sxjs. — A  mere  assignment  for 
eoUeetion,  when  sufficient  in  form  to  vest  the  legal  title  ia  the 
asfldgnee,  authorizes  him  to  prosecute  the  action. 

Id. — Including  of  Assigned  Cuaii  With  Othkb  Demands — Bight  of 
Assignee. — ^Where  a  claim  has  been  assigned  for  the  purpose  of 
having  it  included  in  a  suit  to  be  brought  by  the  assignee  upon  other 
demandfl  and  so  avoid  the  trouble  and  expenee  of  a  separate  action, 
the  title  passes  to  the  transferee  and  he  may  maintain  the  action. 

lb. — Bight  to  Beceive  Assign meni>— Plea  of  Ultra  Ynusa.— In  an 
action  on  an  assigned  claim,  the  plea  of  ultra  vires  as  to  the  right  of 
the  corporation  assignee  to  receive  an  assignment  of  the  assignor's 
interest  in  the  contract  sued  upon  is  not  available  to  the  defendant 
who  owes  the  debt 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joel  W.  West,  and  J.  C.  Needham,  for  Appellant. 

Hendee,  Rodabaugh  &  Mark,  for  Respondent. 

CONREY,  P.  J. — The  defendant  appeals  from  that  part 
of  the  judgment  which  was  based  upon  the  third  cause  of 
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action  set  out  in  the  complaint  This  cause  of  action  was 
based  upon  a  contract  of  the  defendant  to  pay  to  one  Robert 
Deyo  a  commission  for  services  rendered  in  procuring  an  ex- 
change of  real  property  between  defendant  Scales  and  an- 
other person.  As  to  this  cause  of  action  plaintiff  sued  as 
assignee  of  Deyo. 

Appellant  contends  that  the  evidence  was  not  sufficient  to 
prove  an  assignment  of  Deyo's  right  to  the  commission;  that 
no  consideration  for  the  assignment  was  proved,  and  that  the 
plaintiff  had  no  right  to  receive  the  assignment.  The  third 
point  is  based  upon  the  limitations  contained  in  plaintiff's 
articles  of  incorporation  expressing  the  purposes  of  its  crea- 
tion, which  purposes  did  not  include  the  business  of  agency 
for  transfers  of  real  property  or  the  business  of  collecting 
claims  for  other  persons. 

The  instrument  of  assignment  signed  by  Deyo  purported 
to  transfer  to  plaintiff  "all  my  right,  title  and  interest  in 
and  to  a  certain  agreement  for  the  exchange  of  real  prop- 
erty, executed  on  the  28th  day  of  May,  1915,  by  W.  A.  Bol- 
ton, and  accepted  on  the  29th  day  of  June,  1915,  by  J.  H. 
Scales,  in  which  said  agreement  I  am  named  as  the  agent 
for  each  of  said  parties  for  the  exchange  of  the  properties 
described  in  said  agreement. ''  The  exchange  agreement  be- 
tween Bolton  and  Scales  bore  the  dates  May  20,  1915,  and 
June  4,  1915.  The  dates  in  the  contract  are  thus  shown  to 
be  different  from  the  dates  in  the  assignment  It  was,  how- 
ever, shown  by  the  testimony  of  Deyo  that  at  the  time  of  the 
assignment  the  said  contract  was  the  only  written  agreement 
or  contract  that  he  had  with  Scales.  By  the  terms  of  that 
contract  Scales  agreed  that  on  the  making  of  the  exchange 
he  would  pay  to  Deyo,  ''as  per  separate  agreement,  commis- 
sion for  such  services,"  etc.  The  amount  of  this  commission 
was  proven  by  parol.  No  objection  is  urged  that  the  evidence 
determining  this  amount  was  only  in  parol.  At  least  the 
agent  was  entitled,  under  the  writing  alone,  to  a  reasonable 
compensation  for  his  services.  (Muncy  v.  Thompson,  26  Cal. 
App.  634,  [147  Pac.  1178].)  Appellant  does  not  rely  upon 
any  contention  that  the  amount  of  the  commission  as  allowed 
•was  not  proved  to  be  reasonable,  and  there  is  evidence  tend- 
ing to  show  that  it  was  a  fair  and  reasonable  amount  for 
the  services  rendered 
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There  is  some  evidence  tending  to  show  a  Taluable  consid- 
eration for  the  assignment  of  the  claim  here  in  question. 
Moreover,  a  mere  assignment  for  collection,  when  suflBeient  in 
form  to  vest  the  legal  title  in  the  assignee,  authorizes  him 
to  prosecute  the  action.  Where  a  claim  has  been  assigned 
for  the  purpose  of  having  it  included  in  a  suit  to  be  brought 
by  the  assignee  upon  other  demands,  and  so  avoid  the  trouble 
and  expense  of  a  separate  action,  the  title  passes  to  the  trans- 
feree, and  he  may  maintain  the  action.  (Hopkins  v.  Contra 
Costa  County,  106  Cal.  566,  572,  [39  Pac.  933] ;  KeUey  v. 
Hampton,  22  Cal.  App.  68,  [133  Pac.  339].)  That  was  the 
case  here. 

The  plea  of  ultra  vires  as  applied  to  plaintiff^s  right  to 
receive  an  assignment  of  the  assignor's  interest  in  the  con- 
tract sued  upon  is  not  available  to  the  defendant  who  owes 
the  debt.  In  Savings  Bank  of  San  Diego  v.  Barrett,  126  Cal. 
413,  [58  Pac.  914],  the  plaintiff  was  prosecuting  the  action  to 
•foreclose  a  mortgage  made  to  it  by  the  defendant.  The  sole 
consideration  for  that  mortgage  was  the  surrender  and  de- 
livery to  him  by  the  plaintiff  of  another  note  and  mortgage 
fwhich  had  been  executed  by  the  defendant  to  another  person 
end  which  had  been  transferred  to  the  plaintiff.  The  de- 
fendant attempted  to  resist  foreclosure  upon  the  ground  that 
the  plaintiff  was  incapable  of  purchasing  or  becoming  the 
owner  of  the  former  note  and  mortgage ;  that  notwithstanding 
the  transfer  of  said  note  and  mortgage  to  plaintiff,  they  were 
worthless  in  its  hands.  It  was  held  that  "whether  the  pur- 
chase of  the  mortgage  in  question  was  such  as  the  purposes  of 
the  corporation  required  was  to  be  determined  by  its  board  of 
directors,  and  is  not  open  to  investigation  at  the  instance 
of  the  defendant.  The  plaintiff,  therefore,  by  its  purchase 
of  the  Hamilton  note  and  mortgage,  became  vested  with  the 
title  thereto,  and  with  the  right  to  enforce  their  obligation 
against  the  defendant."  (See,  also.  Union  Water  Co.  v. 
Hvrphy's  Flat  Flvming  Co.,  22  Cal.  622.) 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  iem.,  eonourred. 
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[Oiy.  No.  2313.    First  Appellatle  District.— February  28,  1918.] 

W.    B.    MORRIS,    Appellant,  v.  T.  C.    JUDKINS    et  al.. 
Respondents. 

Plkadino — QxnxTiNa  Title — Mandamus — ^Joindeb  or  Causes  or  Action. 
Under  section  427,  subdivision  8,  of  the  Code  of  Civil  Procedure, 
proYiding  for  the  joinder  of  causes  of  action  arising  out  of  the 
same  transaction,  the  purchaser  at  a  commissioner's  sale  under  a 
judgment  foreclosing  mechanics'  liens  may  unite  a  proceeding  in 
mandamvs  to  compel  the  commissioner  to  execute  a  deed  to  a  part 
of  the  sold  property  which  was  not  included  in  the  original  deed, 
with  an  action  to  quiet  title  to  all  the  property. 

Id. — ^Partibs — Commissionie  not  a  Neoessaby  Pabty. — In  an  action 
and  proceeding  thus  joined,  the  commissioner  is  not  a  necessary 
party  defendant  to  the  action  quieting  title,  and  the  naming  of  him 
in  his  individual  capacity  instead  of  his  official  party  does  not  make 
the  complaint  demurrable  for  misjoinder  of  parties. 

Id. — Bight  to  Maintain  Action. — ^The  purchaser  at  a  commissioner's 
sale  has  the  right  to  maintain  a  proceeding  in  mandamtu  to  compel 
the  commissioner  to  execute  a  deed  conveying  all  the  property  pur- 
chased and  an  action  quieting  title  thereto,  and  objections  to  the 
sufficiency  of  the  complaint  as  against  the  commissioner  cannot  be 
raised  by  the  former  owners. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  K  Little,  for  Appellant. 

S.  W.  Molkenbuhr,  and  Thos.  W.  Firby,  for  Respondents. 

BEASLT,  J.,  pro  iem. — The  plaintiff  purchased  the  prop- 
erty involved  herein  at  a  commissioner's  sale  under  a  judg- 
ment foreclosing  certain  mechanics'  liens  thereon.  The  de- 
fendant Lanktree,  being  the  commissioner  appointed  by  the 
court  to  convey  the  property  to  the  plaintiff  as  purchaser  at 
the  sale,  delivered  a  certificate  of  sale  to  him  describing  the 
whole  property,  and  no  redemption  having  been  effected, 
Lanktree  subsequently  executed  a  commissioner's  deed  to 
Morris,  in  which,  however,  only  a  part  of  the  land  sold  to 
him  was  described  or  conveyed,  and  Lanktree  has  refused  and 
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neglected  to  include  the  remainder  of  the  property  in  his 
deed.  Judkins  and  Saxton,  the  other  defendants  here,  were 
the  defendants  in  the  foreclosure  suit  and  the  former  owners 
of  the  property.  In  this  action  Lanktree  is  not  named  in  the 
title  as  commissioner,  but  individually,  that  is  to  say,  he  is 
denominated  simply  ''J.  B.  Lanktree.*'  In  the  body  of  the 
complaint,  however,  it  is  alleged  that  Lanktree  *'as  commis- 
sioner" sold  the  property  and  executed  the  certificate  of  sale 
and  the  deed  to  the  part  of  the  property  hereinbefore  men- 
tioned. The  complaint  also  alleges  ''that  the  defendants 
Judkins  and  Saxton  claim  to  be  the  owners  of  said  premises 
und  are  in  possession  thereof,  and  have  heretofore  refused 
and  still  refuse  to  deliver  the  possession  thereof  to  the  plain- 
tiff." The  relief  asked  against  Judkins  and  Saxton  is  the 
usual  relief  demanded  in  an  action  to  quiet  title,  including 
an  injunction  forbidding  them  to  assert  any  claim  to  the  prop- 
erty adverse  to  plaintiff,  and  that  the  plaintiff  recover  pos- 
session of  the  property  and  the  amount  of  certain  rents;  and 
as  against  Lanktree,  that  he  be  compelled  ''as  commissioner 
as  aforesaid"  to  execute  a  deed  conveying  the  entire  prop- 
erty to  plaintiff. 

These  are  in  condensed  form  all  the  allegations  of  the  com- 
plaint in  this  action. 

Elaborate  separate  demurrers,  identical,  however,  in  form 
and  substance,  were  filed  to  this  complaint  by  Judkins  and 
Saxton  raising  many  questions.  These  demurrers  were  sus- 
tained without  the  ground  on  which  they  were  sustained  being 
stated,  and  plaintiff  failing  to  amend,  judgment  was  entered 
against  him  in  favor  of  Judkins  and  Saxton.  Lanktree  did 
not  appear,  and  the  judgment  does  not  mention  him.  Three 
only  of  the  numerous  grounds  of  demurrer  relied  upon  in 
the  lower  court  are  insisted  upon  in  the  respondents'  brief. 
The  first  of  these  is  that  several  causes  of  action  were  improp. 
erly  united  in  the  complaint,  namely,  a  proceeding  in  man 
danvus  against  an  officer  of  the  court  with  an  alleged  cause 
of  action  to  quiet  title.  Conceding,  as  counsel  for  the  re- 
spondents contend,  that  the  cause  of  action  attempted  to  be 
stated  against  Lanktree  is  mandamus,  it  is  not  improperly 
united  in  this  case  with  the  action  to  quiet  title  against 
Judkins  and  Saxton.  The  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint  where  they  are  all  predi- 
cated upon  claimjB  arising  out  of  the  same  transaction,  i)i' 
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transactions  connected  with  the  same  subject  of  action. 
(Code  Civ.  Proc,  sec.  427,  subd.  8.)  The  claim  of  plaintiff 
to  have  his  title  quieted  against  Judkins  and  Saxton,  and  to 
have  a  writ  of  mandate  against  Lanktree  to  compel  the  execu- 
tion of  a  deed  to  the  entire  property,  however  lamely  alleged 
in  the  complaint,  arises  out  of  transactions  connected  with 
the  same  subject  of  action,  namely,  the  same  real  estate.  The 
real  estate  is  the  subject  matter  concerning  which  both  claims 
are  asserted.  As  illustrating  this  proposition,  see  McArthur 
V.  Mofett,  143  Wis.  564,  [33  L.  R  A.  (N.  S.)  264,  128  N.  W. 
445].  The  connection  between  Lanktree  on  the  one  hand 
and  Judkins  and  Saxton  on  the  other  is  very  close.  Lank- 
tree was  the  commissioner  appointed  by  the  court  to  convey 
the  title  of  Judkins  and  Saxton  to  the  plaintiff.  The  policy 
of  courts  of  equity  to  adjudicate  in  one  action,  so  far  as  pos- 
sible, all  claims  between  the  same  parties  concerning  one  sub- 
ject matter  authorized  this  joinder,  and  this  is  one  feature 
of  equity  jurisprudence  that  is  embodied  in  the  section  of 
the  Code  of  Civil  Procedure  above  cited. 

The  second  ground  of  demurrer  insisted  upon  is  that  there 
is  a  defect  of  parties  defendant  in  that  Lanktree  as  commis- 
sioner has  not  been  joined  as  defendant.  Conceding  that 
Lanktree  is  not  sufficiently  charged  as  commissioner,  and  that 
he  was  not,  therefore,  strictly  speaking,  joined  as  commis- 
sioner in  this  action,  and  that  he  was  a  proper  party  defend- 
ant as  such,  still  he  was  not  a  necessary  party.  Plaintiff 
might  have  proceeded  without  him  to  have  his  title  quieted  as 
to  the  part  of  the  property  to  which  he  held  title,  namely, 
that  portion  described  in  the  deed  already  made  by  Lanktree 
as  commissioner.  Indeed,  it  does  not  clearly  appear  why  the 
relief  sought  against  Lanktree  might  not  have  been  obtained 
by  a  simple  motion  or  citation  in  the  original  foreclosure  case 
directed  to  having  him  ordered  by  the  court  to  execute  a 
proper  deed  if  the  one  already  executed  by  him  is  not  in 
accordance  with  the  judgment  of  the  court  in  that  case. 
Therefore,  there  is  no  defect  of  parties  in  this  respect. 

The  third  ground  of  demurrer  urged  by  the  respondents 
in  support  of  the  judgment  is  that  the  amended  complaint 
fails  to  state  a  cause  of  action  against  any  of  the  defendants, 
and  especially  against  the  respondents  Judkins  and  Saxton, 
and  in  this  behalf  it  is  contended  that  the  plaintiff  ennnot 
quiet  title  against  the  respondents  until  he  has  a  deed  to  the 
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entire  property;  in  other  words,  that  he  being  an  equitable 
owner  only,  cannot  quiet  his  title  against  Judkins  and  Sax- 
ton,  who,  it  is  clAimed,  are  still  the  legal  owners.  But  con- 
ceding this  proposition  as  a  general  statement  of  the  law  (but 
not  so  deciding),  it  does  not  apply  here,  because  the  plaintiff 
Morris  is  the  legal  owner  of  that  portion  of  the  property 
described  in  the  deed  executed  by  the  commissioner,  and  so 
far  as  that  portion  of  the  property  is  concerned,  at  least  a 
cause  of  action  is  stated  in  this  complaint  against  the  defend- 
ants Judkins  and  Saxton.  And  objections  to  the  sufficiency 
of  the  complaint  as  against  Lanktree  cannot  be  raised  by  his 
codefendants;  in  this  particular  case  at  least  those  objections 
can  only  be  taken  advantage  of  by  Lanktree  himself. 

These  are  the  only  essential  points  made  by  respondents  in 
support  of  the  action  of  the  trial  court  in  sustaining  their 
demurrer,  and  our  conclusion  being  adverse  to  their  conten- 
tions, the  judgment  must  be  reversed.  We  are  constrained 
to  add  that  the  trial  court  was  probably  misled  in  this  matter 
by  a  failure  of  counsel  for  plaintiff  to  observe  certain  obvious 
conventions  of  pleading  which,  while  not,  as  it  happens,  abso- 
lutely necessary  in  this  case  to  the  statement  of  his  cause  of 
action,  have  for  so  long  been  generally  followed  by  pleaders 
that  they  might  with  advantage  have  been  observed. 

Fop  the  reasons  above  set  forth  the  judgment  is  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1785.    Third  A^ppeDate  District.— March  1,  1918.] 

FRANK    C.  PILUSO,    Respondent,  v.  F.  F.  SPENCER, 

Appellant 

FxBSONAL  Rights — ^Hotel  Accommodations — ^Lodgkbs  vob  iNDxronn 
Pebiods — (Instruction  of  Oodk. — Section  51  of  the  CSvil  Code, 
providing  that  all  citizens  are  entitled  to  the  fnH  and  equal  accom- 
modations of  "inns,  restaurants,  hotels  .  .  .  and  all  other  places  of 
public  accommodation  or  amusement,"  etc.,  and  section  52,  imposing 
liability  in  damages  for  violation  of  sueh  personal  rights,  contem- 
plates by  the  use  of  the  word  "hotel"  a  public  resort  not  only  for 
temporary  refroshment,  but  also  for  protracted  accommodation,  and 
applies  to  lodgers  for  indefinite  periods  as  well  aa  tranaient  guesta. 


Digitized  by  VjOOQIC 


Ifarch,  1918.]  Piluso  v.  Spicnceb.  417 

li>. — ^Bemoval  fkom  Hotel— Aotion  fob  Damagbs — ^Pleading — SurFi- 
dENGT  or  Complaint. — In  an  action  brought  under  sectionfl  51  and 
52  of  the  Civil  Code  for  the  violation  of  the  personal  rights  of  the 
plaintiff  in  inciting  a  hotel-keeper  to  eject  plaintiff  from  the  hotel, 
the  complaint  shows  a  causal  connection  between  the  act  of  defend- 
ant and  the  removal,  where  it  is  alleged  that  the  defendant  "in- 
eited^  the  proprietor  to  discriminate  against  the  plaintiff,  the  term 
carrying  with  it  the  idea  of  encouragement,  persuasion,  and  induce- 
ment. 

Id. — ^Maugb  op  Dbtekdant  —  Evidenob — Treatment  op  Plaintipf  in 
Other  Matters. — In  an  action  brought  under  sections  61  and  52 
of  the  Civil  Code  for  damages  for  causing  plaintiff's  removal  from 
a  hotel,  evidence  of  defendant's  treatment  of  plaintiff  in  other 
matters  not  alleged  in  the  complaint  was  admissible  to  show  the 
general  course  of  conduct  of  defendant  toward  plaintiff  in  support 
of  the  allegation  of  malice  contained  in  the  complaint  and  indica- 
tive of  oppression. 

In.— •Letter  Written  bt  Defendant  to  Hotbl-kxepxb— Yagatino  op 
Booms  bt  Plaintitf — Increase  in  Board. — In  an  action  brought 
under  sections  51  and  52  of  the  Civil  Code  for  damages  for  causing 
plaintiff's  removal  from  a  hotel,  a  letter  written  by  defendant  to 
the  hotel-keeper  requesting  him  to  inform  plaintiff  that  he  would 

'         have  to  have  the  rooms  plaintiff  was  occupying,  and  that  board  at 

I  the  restaurant  would  be  doubled,  was  admissible  for  the  purpose  of 
showing  hostility  and  malice. 

Id. — ^Instruction — ^Admissions  op  PLEADiNe  and  Etidenge — ^Dutt  op 
Jury. — ^An  instruction  directing  the  jury  to  render  a  verdict  for 
the  plaintiff  if  they  found  certain  facts  from  the  admissions  of  the 
pleadings  and  evidence  did  not  impose  upon  the  jury  the  respon- 
nbility  of  construing  the  pleadings,  where  the  court  had  already 
informed  the  jury  as  to  what  facts  were  admitted  therein. 

Id. — Treatment  op  Lodger  and  Guest — Hotel  Public  Place  or  Ac- 
OOMMODATION. — An  instruction  declaring  that  under  sections  51  and 
52  of  the  Civil  Code  there  is  no  difference  as  to  the  treatment  de- 
manded between  a  lodger  and  a  guest  in  a  public  place  of  amusement 
or  accommodation,  and  that  a  hotel  is  a  public  place  of  accommo- 
dation, is  proper. 

ID< — Amount  op  Punitcvb  Damaobs. — ^An  instruction  that  the  jury  might 
award  punitive  damages  for  malice  or  oppression  in  the  excess  of 
the  fifty  doUars  fixed  by  the  statute,  is  not  objectionable. 

Id. — Duty  op  Hotkl-kbeper. — An  instruction  that  the  law  does  not 
impose  upon  the  keeper  of  an  inn  or  hotel  the  duty  to  furnish  the  public 
or  any  person  a  place  of  residence  or  a  place  of  business  in  such  inn  or 
hotel,  but  only  imposes  upon  the  keeper  of  such  hotel  or  inn  the  duty 
to  give  accommodations  alike  to  all  who  compose  the  traveling  public, 
making  no  distinction  on  account  of  race  or  color^  or  for  any  other 
S6  0»1.  App.— 27 


Digitized  by  VjOOQIC 


418  PiLuso  V.  Spencer.  [36  Cal.  App. 

reason  not  applicable  alike  to  all  persons,  is  objectionable  in  its 
first  part,  as  being  too  sweeping,  and  the  latter  portion  is  covered 
by  an  instruction  that  if  plaintiff  was  permitted  the  ordinary  and 
nsual  accommodations  and  was  not,  on  account  of  his  race  or  color, 
or  for  any  other  cause  or  reason  other  than  such  as  was  applicable  to 
all,  denied  such  privileges  and  accommodation,  the  verdict  must  be 
for  defendant, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County.    James  P.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Taylor  &  Tebbe,  for  Appellant 

H.  B.  Rajrnes,  and  L.  P.  Cobum,  for  Respondent 

BURNETT,  J.— The  action  was  brought  under  sections  51 
and  52  of  the  Civil  Code  for  the  violation  of  the  "personal 
rights''  of  plaintiff.  After  alleging  that  one  H.  W.  PoUman 
was  and  had  been  for  some  time  **the  keeper  and  did  keep 
a  hotel  for  the  accommodation  of  lodgers  and  travelers"  in 
the  town  of  McCloud,  in  the  county  of  Siskiyou,  and  that 
plaintiff  and  his  wife  and  child  lodged  in  said  hotel  from 
August  14,  1914,  until  November  20th,  paying  all  of  said 
PoUman 's  demands  in  full  for  said  lodging,  the  complaint 
proceeds:  ''That  on  or  about  the  20th  day  of  November,  1914, 
said  H.  W.  PoUman  did  wantonly,  wrongfully,  wiUfuUy  and 
maliciously  and  without  any  good  cause  therefor  discriminate 
against  and  refuse  to  permit  and  did  not  permit  said  plain- 
tiff to  continue  to  lodge  in  said  hotel  and  did  then  and  there 
wrongfully,  willfully  and  maliciously  and  without  any  good 
cause  therefor  discriminate  against  and  remove  and  eject 
plaintiff  from  said  hotel,  aU  for  the  purpose  of  depriving  said 
plaintiff  of  a  place  of  abode  in  said  town  of  McCloud  and 
for  the  purpose  of  compeUing  plaintiff  to  leave  and  depart 
from  said  town  of  McCloud  and  for  the  purpose  of  harassing, 
annoying  and  vexing  plaintiff.*' 

The  allegation  as  to  the  defendant's  participation  in  the 
transaction  is  as  follows:  ''That  on  or  about  the  4th  day  of 
November,  1914,  defendant  herein  did  wrongfully,  willfully 
and  maliciously  and  without  any  good  cause  therefor  incite 
said  H.  W.  PoUman  to  so  discriminate  against  and  to  so 
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refuse  to  permit  said  plaintiff  to  continue  to  so  lodge  in  said 
hotel  as  hereinbefore  set  forth  and  did  then  and  there  wrong- 
fully, willfully  and  maliciously  and  without  any  good  cause 
therefor  incite  said  H.  W.  Pollman  to  so  discriminate  against 
and  to  so  remove  and  eject  plaintiff  from  said  hotel  as  above 
set  forth." 

Said  section  51,  as  far  as  is  necessary  to  quote,  is  as  fol- 
lows; "All  citizens  within  the  jurisdiction  of  this  state  are 
entitled  to  the  full  and  equal  accommodations,  advantages, 
facilities,  and  privileges  of  inns,  restaurants,  hotels,  .  .  .  and 
all  other  places  of  public  accommodation  or  amusement,  sub- 
ject only  to  the  conditions  and  limitations  established  by  law 
and  applicable  alike  to  all  citizens." 

We  also  quote  from  said  section  52  as  follows:  ** Whoever 
violates  any  of  the  provisions  of  the  last  preceding  section^ 
by  denying  to  any  citizen,  except  for  reasons  applicable  alike 
to  every  race  or  color,  the  full  accolnmodations,  advantages, 
facilities,  and  privileges  in  said  section  enumerated,  or  by  aid- 
ing or  inciting  such  denial,  or  whoever  makes  any  discrim. 
ination,  distinction,  or  restriction  on  account  of  color  or  race, 
or  except  for  good  cause,  applicable  alike  to  all  citizens  of 
every  color  or  race  whatever,  in  respect  to  the  admission  of 
any  citizen  to,  or  his  treatment  in,  any  inn,  hotel,  ...  or 
other  public  place  of  amusement  or  accommodation,  ...  or 
whoever  aids  or  incites  such  discrimination,  distinction,  or 
restriction  for  each  and  every  such  offense  is  liable  in  dam- 
ages in  an  amount  not  less  than  fifty  dollars,  which  may  be 
recovered  in  an  action  at  law  brought  for  that  purpose." 

The  general  intent  and  significance  of  the  foregoing  pro- 
visions are  clear  enough.  The  purpose,  of  course,  is  to  com- 
pel a  recognition  of  the  equality  of  citizens  in  the  right  to 
the  peculiar  service  afforded  by  these  agencies  for  the  accom- 
modation and  entertainment  of  the  public.  There  is  no  doubt 
of  the  constitutionality  of  the  provisions  and  of  the  sound 
public  policy  of  such  legislation.  {Oreenberg  v.  Wesiem 
Turf  Assn.,  140  Cal.  363,  [73  Pac.  1050].) 

This  is  not  disputed,  but  it  is  urged  here  that  the  case  does 
not  fall  within  the  inhibition  of  the  statute,  for  the  reason 
that  plaintiff  was  not  a  ** guest"  at  the  hotel  but  a  "lodger** 
for  an  indefinite  period.  The  contention  is  based  upon  the 
mle  at  common  law  as  to  inns,  and  upon  certain  dccisiona 
which  discuss  the  nature  of  these  places  of  public  refreshment 
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and  accommodation.  The  California  decisions  to  which  ap- 
pellant refers  are  Pinkerton  v.  Woockuard,  33  Cal.  557,  [91 
Am.  Dec.  657] ;  Moore  v.  Long  Beach  Devdopmeni  Co,,  87 
Cal.  483,  [22  Am  St.  Rep.  265,  26  Pac.  92] ;  Fay  v.  Pacific 
Improvement  Co,,  93  Cal.  253,  [27  Am.  St  Rep.  198,  16 
L.  R.  A.  188,  26  Pac.  1099,  28  Pac.  943] ;  Magee  v.  Pacific 
Improvement  Co.,  98  Cal.  678,  [35  Am.  St.  Rep.  199,  33  Pac. 
772]. 

In  the  Pinkerton  case,  supra,  the  contention  of  the  defend- 
ant was  that  he  kept  *'a  lodging-house"  and  not  an  *'inn," 
but  the  supreme  court  decided  that  he  held  himself  out  to 
the  world  as  an  innkeeper,  and  that  he  could  not  ''be  heard 
to  say  that  his  professions  were  false  and  that  he  was  not 
in  fact  an  innkeeper."  He  was  therefore  held  to  the  respon- 
sibilities for  the  property  of  his  guests  which  by  his  rep- 
resentations he  induced  them  to  believe  he  would  assume. 
Therein  was  not  involved  any  such  statute  as  the  one  before 
us  here. 

In  the  Moore  case,  also,  the  question  was  as  to  the  liability 
of  the  defendant  for  the  property  of  the  patron,  and  the  dis- 
tinction as  to  such  liability  between  the  case  of  a  hoarder  and 
of  a  guest  was  recognized.  It  seems  that  the  complaint  there- 
in counted  upon  the  fact  of  the  plaintiff  being  a  guest,  but  it 
was  held  that  he  was  a  boarder,  and  must  therefore  bear  the 
losR  of  his  personal  effects  caused  by  a  fire. 

Again  in  the  Pay  case,  the  question  of  liability  for  loss  of 
personal  effects  turned  upon  the  consideration  as  to  whether 
the  place  of  entertainment  was  a  ''public  inn"  or  a  select 
boarding-house,  and  the  court  held  that  it  was  the  former, 
and  that  the  general  rule  as  to  inns  applied. 

In  the  Magee  case  a  similar  question  was  involved,  and 
the  court  there  held  that  there  should  have  been  a  finding  as 
t<^  whether  the  plaintiff  was  a  guest  or  a  boarder,  and  it  was 
declared  that  whether  "the  plaintiff  made  a  special  arrange- 
ment respecting  her  stay  with  the  defendant  was  only  evi- 
dence to  be  considered  by  the  court  in  determining  the  ulti- 
mate fact  whether  she  was  a  guest  or  a  boarder.  Even  if 
the  finding  of  the  court  that  she  had  made  a  special  arrange- 
ment with  defendant  for  board  and  lodging  by  the  week  had 
been  sustained  by  the  evidence,  that  fact  would  not  be  deter- 
minative of  the  issue  whether  she  was  a  guest  or  boarder. 


Digitized  by  VjOOQIC 


March,  1918.]  Piluso  v.  Spencer.  421 

but  would  be  merely  evidence  to  be  considered  in  determin- 
ing that  issue." 

However,  it  may  be  said,  that  the  rule  as  to  such  liability 
has  been  changed  in  this  state  by  the  amendment  (Stats. 
1895,  p.  49)  of  section  1859  of  the  Civil  Code,  so  as  to  include 
a  ''hotel-keeper,  boarding  and  lodging  house  keeper,"  as  well 
aa  ''innkeeper." 

The  statute  in  question  herein  also  recognizes  inns  and 
hotels  as  belonging  to  two  distinct  classes,  and  we  think  it 
cannot  be  said  that  the  decisions  in  reference  to  inns  are  nec- 
essarily controlling  in  this  case,  involving,  as  it  does,  the  duty 
of  a  hotel-keeper.  It  may  not  be  possible  to  make  a  clear 
distinction  that  will  apply  to  all  cases,  and,  no  doubt,  some- 
times the  terms  "inns*'  and  "hoieW  are  used  interchange- 
ably, but  we  are  entirely  satisfied  that  in  said  section  by  the 
use  of  the  term  "hoieV  the  legislature  contemplated  a  public 
resort  not  only  for  temporary  refreshment  but  also  for  pro- 
tracted accommodation.  It  is  a  matter  of  common  knowledge, 
indeed,  that  the  places  designated  as  hotels  in  this  state  are 
open  to  the  accommodation  of  permanent  as  well  as  transient 
guests.  And,  unless  it  appears  to  the  contrary,  we  would 
have  a  right  to  conclude  that  having  advertised  the  resort 
as  a  hotel,  the  proprietor  intended  to  receive  guests  for  an 
indefinite  period  as  well  as  the  traveling  public.  But,  as  far 
as  the  complaint  is  concerned,  it  may  be  added,  it  was  ex- 
pressly alleged,  as  we  have  seen,  that  the  hotel  was  kept  for 
the  accommodation  of  "lodgers  and  travelers." 

Nor  do  we  think  that  there  is  any  merit  in  the  contention 
that  the  complaint  fails  to  show  a  causal  connection  between 
the  act  of  the  defendant  and  plaintiff's  removal  from  the 
hotel, — ^in  other  words,  that  defendant's  conduct  was  effective 
to  accomplish  the  purpose  which  he  had  in  mind.  The  com- 
plaint alleges  that  defendant  incited  the  proprietor  to  dia- 
criminate  against  the  plaintiff.  The  term  carries  with  it  the 
idea  of  encouragement,  persuasion,  and  inducement  and  is 
sufficient  for  the  suggested  purpose.  And  it  may  be  said 
that  the  evidence  shows  without  any  conflict  that  it  was  only 
by  reason  of  said  incitement  of  defendant  that  the  proprietor 
ejected  plaintiff  from  the  hotel. 

It  does  not  appear  in  the  complaint  that  plaintiff  used  his 
room  therein  for  an  office.  Hence,  appellant's  criticism  upon 
that  supposition  is  without  significance. 


Digitized  by  VjOOQIC 


422  PiLuso  V.  Spenceb.  [36  Cal.  App. 

Indeed,  we  are  satisfied  that  the  complaint  is  not  substan- 
tially  defective  in  any  respect,  although  it  probably  contains 
some  unnecessary  and  evidentiary  averments  that  might  have 
been  stricken  out  on  the  motion  of  appellant.  However,  the 
order  denying  it  was  without  prejudice. 

As  to  the  evidence,  appellant  claims  that  the  court  erred 
in  allowing  proof  of  his  treatment  of  respondent  in  other 
matters  not  alleged  in  the  complaint.  One  of  these  instances 
was  in  relation  to  an  automobile  business  in  which  plaintiff 
had  embarked,  and  he  was  asked:  **Well,  what  caused  you  to 
cease  your  occupation  there  then,  running  this  machine  for 
hiret"  His  answer  was:  ** Spencer  stopped  me  from  it.  I 
ceased  working  for  the  McCloud  River  Lumber  Co.,  there  in 
the  store  about  May,  1914,  May  or  June,  I  think,  some  time 
like  that.*'  There  were  also  introduced  two  letters  complain- 
ing of  his  activity  in  said  business,  one  of  them  signed,  "The 
McCloud  River  Lumber  Co.  P.  P.  Spencer,  Ass't  to  Pres't," 
and  the  other,  **P.  P.  Spencer,  Ass't  to  Pres't.'*  A  written 
notice  to  surrender  possession  of  a  cottage  occupied  by  plain- 
tiff and  his  family  and  belonging  to  said  company,  and  a 
notice  of  the  termination  of  his  tenancy,  signed  in  a  similar 
manner,  were  also  received  in  evidence.  We  think  this  line 
of  evidence  was  admissible  to  show  the  general  course  of  con- 
duct of  appellant  toward  respondent  in  support  of  the  alle- 
gation of  malice  contained  in  the  complaint  and  indicative  of 
oppression.  {Lyon  v.  Eancock,  35  Cal.  376 ;  Davis  v.  Hearst, 
160  Cal.  166,  [116  Pac.  530].)  As  to  the  contention  that  the 
signature  indicated  that  the  writing  emanated  from  the  com- 
pany, it  is  sufScient  to  say  that  it  appears  that  such  matters 
were  under  the  complete  control  and  direction  of  the  defend- 
ant. Por  the  purpose  of  showing  hostility  and  malice  on  the 
part  of  appellant,  we  think,  also,  that  this  letter  was  admis- 
sible: 

**Mr.  PoUman:  Will  you  please  inform  Prank  Piluso  that 
you  will  have  to  have  the  rooms  he  is  occupying  in  the  hotel 
— ^also  that  board  at  the  restaurant  will  be  doubled  after 
today.  Yours  truly, 

**P.  P.  Spencer." 

The  following  from  the  same  source  addressed  to  the  clerk 
of  the  hotel  stands  on  the  same  footing: 
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**  11-20-14. 

*'Jaek:  All  you  have  to  do  now  is  to  move  Piluso 's  effects 
from  the  room  and  lock  the  door.  Nick  will  help  you  if  you 
need  assistance. 

''F.  P.  S." 

It  may  be  stated  that  the  Nick  therein  referred  to  was  the 
deputy  sheriff. 

There  is  other  evidence  in  support  of  the  position  that  ap- 
pellant was  influenced  by  ulterior  motives  in  his  efforts  to 
have  respondent  removed  from  the  hotel  and  that  other  guests 
received  entirely  different  treatment.  Indeed,  the  clerk  tes- 
tified that  in  obedience  to  Spencer's  letter  he  doubled  the 
price  of  meals  for  Piluso  but  did  not  for  anyone  else,  be- 
cause he  had  no  instructions  from  Spencer,  and  that  the  sole 
reason  for  the  ejectment  was  in  consequence  "of  these  letters 
received  from  Mr.  Spencer,"  and  that  the  Pilusos  **were 
there  a  couple  of  months,"  and  '*I  found  no  fault  with  their 
conduct;  they  were  all  right." 

We  deem  it  unnecessary  to  notice  further  the  contention 
that  the  hotel  was  not  for  the  accommodation  of  perma- 
nent lodgers,  and  that  therefore  there  was  no  discrimination 
against  respondent.  It  was  a  fair  inference  from  the  adver- 
tisement offered  in  evidence  and  from  the  testimony  of 
plaintiff  that  he  belonged  to  a  class  gladly  received  and  enter- 
tained at  this  public  place.  Indeed,  it  abundantly  appears 
that  his  ejectment  was  not  by  reason  of  the  fact  that  his  stay 
was  to  be  indefinite. 

There  is  some  pretense  that  appellant  incited  the  dismissal 
of  respondent  for  the  reason  that  he  was  using  his  room  for 
an  office  and  also  because  his  wife  used  an  electric  ** toaster" 
in  preparing  breakfast  for  their  son,  but  we  are  satisfied  that 
the  jury  was  warranted  in  finding  that  no  such  reason  ani- 
mated appellant  in  the  matter.  If  such  consideration  had 
been  regarded,  he  would  undoubtedly  have  made  complaint  or 
notified  plaintiff  to  discontinue  such  use  of  the  room.  Prom 
the  whole  record  the  conclusion  seems  quite  unavoidable  that 
defendant's  conduct  arose  from  a  desire  to  make  it  impossible 
for  plaintiff  to  secure  a  place  of  abode  in  the  town. 

As  to  the  instructions,  we  find  no  prejudicial  error.  The 
court  directed  the  jury  to  render  a  verdict  for  the  plaintiff 
if  they  found  certain  facts  from  the  admissions  of  the  plead- 
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ing  and  the  evidence.  This,  howeyer,  did  not  impose  upon 
the  jury  the  responsibility  of  construing  the  pleadings,  as 
claimed  by  appellant,  since  the  court  had  already  informed 
the  jury  as  to  what  facts  were  admitted  therein. 

We  think  the  court  was  right  in  declaring  that  under  said 
provisions  of  the  Civil  Code  there  is  no  difference  as  to  the 
treatment  demanded  **  between  a  lodger  and  a  guest  in  a 
public  place  of  amusement  or  accommodation,"  and  that  ''a 
hotel  is  a  public  place  of  accommodation." 

We  find  no  fault  with  the  instruction  that  the  jury  might 
I  award  punitive  damages  for  malice  or  oppression  in  excess  of 
the  fifty  dollars  fixed  by  the  statute.  The  maximum  recovery 
was  declared  to  be  two  thousand  five  hundred  dollars.  The 
instruction  clearly  contemplated  that  this  should  include  the 
fifty  dollars  as  well  as  the  other  element,  and  was  in  harmony 
with  the  principle  announced  in  the  decision  of  the  Greenberg 
case,  supra. 

As  to  all  the  instructions  given  it  might  be  said  that  we 
could  presume  they  were  given  at  the  request  of  the  defend- 
ant, since  it  does  not  appear  to  the  contrary,  but  in  our  con- 
sideration of  them  we  have  not  followed  that  presumption. 

Of  the  four  instructions  refused  by  the  court  we  consider 
the  following  worthy  of  specific  notice:  '*The  court  instructs 
you  that  the  law  does  not  impose  upon  the  keeper  of  an  inn 
or  hotel  the  duty  to  furnish  the  public  or  any  person  a  place 
of  residence  or  a  place  of  business  in  such  inn  or  hotel,  but 
only  imposes  upon  the  keeper  of  such  hotel  or  inn  the  duty 
to  give  accommodations  alike  to  all  who  compose  the  traveling 
public,  making  no  distinction  on  account  of  race  or  color 
or  for  any  other  reason  not  applicable  alike  to  all  persons." 
The  first  part  of  the  instruction  is  subject  to  criticism.  The 
statement  is  too  sweeping.  If  it  were  the  practice  and  cus- 
tom of  the  particular  hotel  to  receive  and  entertain  other 
guests  of  that  class,  it  would  have  no  right  to  discriminate 
arbitrarily  against  the  plaintiff. 

As  to  the  latter  part  of  the  instruction,  it  was  covered  by 
this  part  of  the  charge:  ''If  you  find  that  plaintiff  was  per- 
mitted the  ordinary  and  usual  accommodations  at  the  Me- 
Cloud  Hotel,  and  was  not,  on  account  of  his  race  or  color,  or 
for  any  other  cause  or  reason  other  than  such  as  was  appli- 
cable to  all,  denied  such  privileges  and  accommodation,  then  I 
instruct  you  that  your  verdict  must  be  for  the  defendant." 
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We  find  no  prejudicial  error  in  the  case,  and  the  judgment 
is  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  29,  1918. 


[Ciy.  No.  2093.    Second  Appellate  District. — March  2,  1918.] 

B.  G.  FERGUS,  Respondent,  v.  VENICE  INVESTMENT 
COlklPANY  (a  Corporation),  Appellant. 

CORPOBATIONS— €ALE  OV  ^TOCK — RBCOVEBT  OF  PbICE — ACGBUAL  OF  CAUSS 

OP  Action — Dkicand  and  Refusal  to  Deliver  Stock. — ^A  eanse  of 
action  for  the  recoTerj  of  money  paid  for  corporation  stock  aeernes 
only  upon  a  demand  for  the  return  of  the  money  after  demand  and 
refusal  to  deliver  the  stock. 

Id.— Delat  in  Making  Demand — Statute  of  Limitations. — A  pur- 
chaser of  corporation  stock  who  is  entitled  to  delivery  of  the  stock 
or  to  the  return  of  his  money  cannot  defeat  the  purpose  of  the 
statute  of  limitations  by  an  unreasonable  delay  in  the  making  of 
the  demand  for  the  return  of  the  money. 

Id. — Reasonable  Time  fob  Demand. — A  reasonable  time  for  the  making 
of  a  demand  for  the  return  of  money  paid  for  corporation  stock 
after  refusal  to  make  delivery  thereof,  in  the  absence  of  peculiar 
circumstances  affecting  the  question,  is  the  period  iixed  by  the  stat- 
ute of  limitations  in  similar  cases. 

Id. — Ketuen  of  Pubohass  Money — Time. — A  breach  of  an  express 
contract  of  a  corporation  to  deliver  stock  to  a  purchaser  does  not 
occur  until  after  the  corporation  has  been  allowed  a  reasonable  time 
after  demand  to  make  delivery,  and  until  such  breach  occurs^  there 
is  no  implied  agreement  to  return  the  money. 

In. — Delay  in  Demanding  Return  of  Money — Peculiar  Circum- 
stances.— Where  an  agent  of  a  corporation  to  whom  money  was 
paid  for  corporation  stock  appropriated  the  money  to  his  own  use, 
and  the  officers  of  the  corporation,  who  were  friends  of  the  purchaser, 
assured  him  that  he  would  receive  his  stock  in  due  course  either 
out  of  the  agent's  own  holdings  or  the  treasury  of  the  corporation, 
and  did  not  definitely  rcfnso  fn  dolivoT  fbp  stock  until  two  years 
and  two  months  after  the  luyment  of  the  purchase  money,  there 
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were  such  "peculiar  circumstances"  existing  as  justified  the  delay 
in  making  the  demand  for  the  return  of  the  money,  and  an  action 
to  recover  the  same  commenced  immediately  upon  the  refusal  to 
return  the  money  was  not  barred  by  the  provisions  of  subdivision 
1   of  section  839   of  the  Gode  of  C^vil   Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McGormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  S.  Hupp,  and  Lynden  Bowring,  for  Appellant 

Bimey  Donnell,  for  Respondent 

WORKS,  J.,  pro  tern. — The  respondent  paid  to  an  agent 
of  appellant,  as  the  purchase  price  of  certain  shares  of  its 
stock,  to  be  taken  from  its  treasury,  the  sum  of  $375.  The 
agent  diverted  the  money,  applied  it  to  his  own  use,  and  it 
never  was  paid  to  appellant.  Respondent  made  demand  upon 
appellant  for  the  delivery  to  him  of  the  stock  he  had  bought 
and  the  demand  was  refused.  He  then  demanded  a  return 
of  his  money  and,  that  demand  being  also  refused,  he  com- 
menced this  action  for  its  recovery.  The  trial  court  rendered 
judgment  in  his  favor.     The  appeal  is  from  the  judgment. 

The  purchase  price  of  the  stock  was  paid  on  July  6,  1912, 
and  this  action  was  commenced  on  September  19,  1914,  after 
demand  made  on  September  16,  1914,  for  a  return  of  the 
money.  The  appellant  contends  that  the  cause  of  action  is 
barred  by  the  provisions  of  subdivision  1  of  section  339  of 
the  Code  of  Civil  Procedure,  which  fixes  a  limitation  of  two 
years  for  the  commencement  of  actions  upon  a  liability  such 
as  is  here  sued  on.  A  cause  of  action  on  such  a  liability  or- 
dinarily accrues  only  upon  a  demand  made  to  the  person  upon 
whom  the  liability  rests,  requiring  him  to  perform  his  obli- 
gation ;  but  there  is  a  long  line  of  cases  to  the  effect  that  one 
in  whose  favor  such  a  liability  exists  cannot  defeat  the  pur-? 
pose  of  the  statute  by  an  unreasonable  delay  in  the  making 
of  the  demand ;  and  those  cases  also  decide  that  a  reasonable 
time  within  which  to  make  demand  is,  by  the  adoption  of 
an  analogy,  the  period  which  is  fixed  by  the  statute  of  limi- 
tations in  similar  cases,  and  that  if  the  demand  is  not  made 
within  that  time,  an  action  brought  after  the  makin^r  of  the 
demand  is  barred.     {Bills  v.  Silver  King  Min,  Co.,  106  Cal. 


Digitized  by  VjOOQIC 


March,  1918.]     Fergus  v.  Venice  Investment  Co.  427 

9,  21,  [39  Pac.  43],  concurring  opinion;  Vickrey  v.  Mnicr, 
164  Cal.  384,  389,  [129  Pac.  273] ;  Jenkins  v.  Marsh,  22  Cal. 
App.  8,  [132  Pac.  1051].)  However,  this  rule  is  not  an  abso- 
lute one,  for  it  is  said  in  one  of  the  cases  cited  that  it  does 
not  apply  where  ''there  are  peculiar  circumstances  afifecting 
the  question"  (Vickrey  v.  Maier) ;  and,  indeed,  it  could  not 
in  justice  be  absolute,  as  the  principal  rule  announced  by  the 
decisions  is  that  the  demand  must  be  made  within  a  reason- 
able time,  and  appeal  is  made  to  the  analogy  furnished  by 
the  statute  of  limitations  only  as  an  aid  to  the  determination 
of  that  principal  question.  In  short,  the  line  of  decisions 
relied  upon  by  appellant  does  no  more  than  establish  the 
rule  that  what  is  a  reasonable  time  for  making  demand  must 
depend  upon  the  facts  of  each  case,  whenever  those  facts  are 
such  as  to  indicate  that  the  analogy  of  the  statute  of  limita- 
tions does  not  in  justice  apply. 

It  will  be  noted  that  there  was  an  express  agreement  upon 
the  part  of  appellant  to  deliver  the  purchased  stock  to  re- 
spondent. That,  however,  is  not  the  agreement  for  the  en- 
forcement of  which  this  action  is  prosecuted,  and  it  was  only 
after  a  breach  of  the  contract  to  deliver  the  stock  that  there 
could  arise  an  implied  agreement  to  return  the  money,  upon 
which  agreement  the  action  is  prosecuted.  {Rose  v.  Foord, 
96  Cal.  152,  [30  Pac.  1114] ;  Richter  v.  Union  Land  Co.,  129 
Cal.  367,  373,  [62  Pac.  39].)  And  the  breach  of  the  express 
contract  did  not  occur  until  after  appellant  had  been  allowed 
a  reasonable  time,  after  demand,  within  which  to  deliver  the 
stock.  (Civ.  Code,  sec.  1753;  Pinkieri  v.  Kornblum,  5  Cal. 
App.  522,  [90  Pac.  969] ;  Roughton  v.  Brookings  Lum,  dt  Box 
Co.,  26  Cal.  App.  752,  [148  Pac.  539].)  Respondent's  de- 
mand for  the  return  of  his  money  was  made  about  two  years 
and  two  months  after  the  money  was  paid  to  the  agent  of 
appellant.  If  two  months  was  a  reasonable  time  for  respond- 
ent to  await  a  delivery  of  the  stock — assuming,  which  we 
do  not  by  any  means  decide,  that  he  was  bound  to  demand  it 
immediately  after  the  money  was  paid — ^then  the  demand  fi)r 
the  return  of  the  money  was  within  two  years,  and  the  rule 
of  Bills  V.  Silver  King  Min.  Co.,  106  Cal.  9,  [39  Pac.  43], 
and  the  other  cases  like  it,  is  satisfied,  even  forgettin<i  the 
saving  language  of  Vickrey  v.  Maier,  164  Cal.  384.  fl29  Pnc. 
273],  about  the  ^'peculiar  circumstances  affecting  the  (lucs- 
tion"  in  particular  cases. 
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Was  two  months  an  unreasonable  time  to  wait  for  the  de- 
livery of  the  stock?  In  Pinkieri  v.  Kornblum,  supra,  this 
court  declined  to  assume,  in  the  absence  of  evidence  upon 
the  question,  that  twenty  days  was  a  reasonable  time  to  be 
allowed  for  the  issuance  of  stock  in  a  corporation  to  one  who 
had  purchased  it.  (See,  also,  Rottgkion  ▼.  Brookings  Lwn.  dt 
Box  Co.,  supra,)  In  tiie  present  case,  evidently  with  the 
intention  of  bringing  it  witiiin  the  rule  stated  in  Vickrey  y. 
Maier,  supra,  the  trial  court  found  that  certain  ''peculiar 
circumstances''  existed,  and  they  are  stated  specifically  in 
the  findings  of  fact.  Although  respondent  looks  to  them  as 
a  justification  for  a  delay  of  two  years  and  two  months  in 
demanding  a  return  of  his  purchase  money,  they  are  estab- 
lished as  facts  in  the  case,  and  we  may  look  to  them  for  aid 
in  determining  whether  two  months  was  an  unreasonably  long 
time  to  await  the  delivery  of  the  stock.  Among  the  ''peculiar 
circumstances"  found  were  these:  That  a  dispute  arose  be- 
tween appellant  and  its  o£Scers  who  received  respondent's 
money,  and  that  those  officers  were  friends  of  respondent,  and 
that  he  was  lulled  into  a  sense  of  security  by  assurance  from 
them  that  he  would  in  due  time  receive  his  stock.  The  cir- 
cumstance involved  in  the  dispute  mentioned  is  very  gener- 
ally stated,  as  we  are  not  told  what  was  the  subject  of  the 
dispute,  but  taking  all  the  circumstances  together,  taking  the 
rule  expressed  in  Pinkiert  v.  Kornblum,  supra,  and  in  Rough- 
ion  V.  Brookings  Luan.  A  Box  Co,,  supra,  we  are  of  the  opin- 
ion that  two  months  was  not  an  unreasonably  long  time  to 
await  the  delivery  of  the  stock,  and  that,  therefore,  the 
demand  for  the  money  was  made  within  two  years  after 
respondent  reasonably  first  could  have  made  it. 

There  is  an  angle  of  the  above  discussion  which  we  have 
not  yet  followed  to  its  conclusion.  If  we  overlook  the  neces- 
sity for  a  disposition  of  the  rights  of  the  parties  under  the 
express  contract  for  the  delivery  of  the  stock,  as  a  pre- 
requisite to  the  arising  of  the  implied  agreement  for  the  re- 
turn of  the  purchase  money,  and  regard  the  case  as  one  in 
which  the  money  became  returnable  at  once  after  it  was  paid 
over  to  the  agent  of  appellant,  we  may  yet  dispose  of  the 
question  of  the  statute  of  limitations  satisfactorily  to  the 
contention  of  the  respondent,  and  along  the  lines  evidently 
followed  in  the  settlement  of  that  point  by  the  trial  court. 
The  question  then  is,  under  all  the  circumstances  of  the  case 
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— and  giving  due  regard  to  the  rule  of  BUls  v.  Silver  King 
Min.  Co.,  106  Cal.  9,  [39  Pac.  43],  and  cases  like  it— waa 
two  years  and  two  months  an  unreasonably  long  time  to 
elapse  before  the  making  of  demand  for  the  return  of  the 
purchase  money t  In  addition  to  the  ''peculiar  circum- 
stances" stated  above,  the  trial  court  also  found  that  ''plain- 
tiff made  repeated  demands  for  the  aforesaid  stock ;  that  said 
defendant  did  not  finally  refuse  to  deliver  said  stock  until 
September  16,  1914,  and  plaintiff  did  not  treat  said  refusal 
as  final  until  said  time,  but  until  said  time  expected  that  said 
defendant  would  deliver  said  stock."  It  is  shown  by  the 
evidence  upon  which  these  facts  are  found  that  there  was 
continual  argument  among  the  officers  of  appellant — and  that 
argument  was  continued  as  late  as  at  a  session  of  the  direc- 
tors of  the  appellant  held  on  September  16,  1914 — upon  the 
question  whether  the  stock  contracted  to  be  delivered  to  the 
respondent  should  be  delivered  by  the  agent  who  had  re- 
ceived and  used  respondent's  money,  from  his  own  holdings, 
or  whether  it  should  come  out  of  the  treasury  of  the  appel- 
lant. The  evidence  shows  that  the  respondent  was  justified 
in  believing,  until  the  date  last  mentioned,  that  his  stock 
would  be  forthcoming  from  either  the  one  source  or  the  other, 
and  the  directors  of  the  appellant  never  at  any  time  form- 
ally refused  to  make  delivery  from  the  corporate  treasury. 
These  facts  bring  the  case  within  the  rule  as  to  "peculiar  cir- 
cumstances," stated  in  Vickrey  v.  Maier,  164  Cal.  384,  [129 
Pac.  273],  and  a  delay  of  two  years  and  two  months  in 
making  demand  for  the  money  was  justified. 

There  are  certain  other  contentions  made  by  appellant  but 
ihey  do  not  merit  a  discussion. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  eonenrred. 
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[C^T.  No.  2101.    Second  Appellate  District.— March  2,  1918.] 

A.  D.  ANDERSON,  Appellant,  v.  H.  W.  WILCOX  et  al., 
Respondents. 

Appxai/— Judgment — Beoobo — Pbintino  m  Briefs. — ^Where  on  an  ap- 
peal from  a  judgment  the  onlj  record  consists  of  a  typewritten 
transcript,  and  no  part  of  the  record  is  printed  in  the  briefs,  except 
the  findings  of  fact  and  conclusions  of  law  in  the  brief  of  respond- 
ents, and  the  facts  found  are  sufficient  to  support  the  judgment,  the 
judgment  must  be  affirmed,  since  it  will  be  presumed  that  counsel 
have  presented  in  their  briefs  all  portions  of  the  record  which  thej 
desired  to  call  to  the  attention  of  the  appellate  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

H.  W.  Scheld,  and  W.  J.  Carr,  for  Appellant 

Shreve  &  Shreve,  for  Respondents. 

CONREY,  P.  J.— Plaintiflf  appeals  from  the  judgment. 
In  the  briefs  the  action  is  described  by  counsel  for  appellant 
as  one  in  replevin  to  recover  the  possession  of  certain  per- 
sonal property,  and  by  counsel  for  the  respondents  as  an  ac- 
tion to  recover  damages  for  alleged  wrongful  conversion  of 
personal  property.  No  part  of  the  record  has  been  printed 
in  the  briefs,  except  that  the  findings  of  fact  and  conclusions 
of  law  are  printed  in  the  brief  of  respondents. 

The  facts  found  are  sufficient  to  sustain  the  judgment 
Counsel  for  appellant  say  that  the  findings  of  fact  are  con- 
trary to  the  evidence,  but  do  not  point  out  any  particulars 
in  which  the  evidence  is  not  sufficient  to  support  those  find- 
ings. They  further  say  in  their  brief  that  '*the  evidence  in 
this  case  shows"  certain  facts  stated  by  them,  without  set- 
ting forth  any  part  of  the  record  of  such  evidence.  The  only 
record  on  appeal  consists  of  a  typewritten  transcript.  It  is 
presumed  that  by  their  briefs  counsel  have  presented  to  us 
all  portions  of  the  record  to  which  they  desire  to  call  our 
attention.  (Code  Civ.  Proc,  sec.  953c.)  Many  decisions  con- 
cerning such  defective  presentations  of  the  record  are  col- 
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lected  in  Barker  Brothers  v.  Joos,  ante,  p.  311,  [171  Pac. 

1085]. 

I    The  judgment  is  affirmed. 

JameSy  J.,  and  Works,  J.,  pro  tern,,  concurred. 


[Civ.  No.  2103.    Second  Appellate  District.— March  2,  1918.] 

HAMMOND  LUMBEB  COMPANY  (a  Corporation),  Ap- 
pellant,  v.  FRANCIS  T.  KEARSLEY  et  al..  Defendants; 
FRED  L.  STOCKS  et  al..  Respondents. 

Promissory  Note — ^Assignment  or  All  Interest— Qualhied  Indorse- 
ment.— In  view  of  section  3118  of  the  Civil  Code,  providing  an 
indorser  of  a  promissory  note  may  qualify  his  indorsement  with  the 
words,  "without  recourse/'  or  equivalent  words,  and  upon  such  in- 
dorsement be  responsible  only  to  the  same  extent  as  in  the  case 
of  a  transfer  without  indorsement,  the  assignment  by  the  payees 
of  a  promissory  note  of  "all  of  our  interest  in  this  promissory  note" 
is  a  qualified  indorsement,  and  upon  the  maker's  default,  such  payees 
are  not  liable  as  indorsers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    E.  T.  Zook,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  L.  Horton,  for  Appellant. 

Harry  M.  Irwin,  for  Respondents. 

WORKS,  J.,  pro  tent. — The  defendants  Stocks,  who  are 
also  the  respondents,  delivered  to  the  appellant  a  certain 
promissory  note  secured  by  trust  deed,  after  writing  on  the 
back  thereof,  over  their  signatures,  the  following:  '*For  value 
received  we  hereby  assign  all  of  our  interest  in  this  promis- 
sory note  of  $757.66,  dated  April  23,  1913,  signed  by  Francis 
T.  Kearsley  and  C.  B.  Kearsley,  to  Hammond  Lumber  Com- 
pany, a  corporation."  Two  of  the  respondents  were  payees 
of  the  note  and  the  third  was  the  wife  of  one  of  the  others. 
This  action  was  commenced  against  the  makers  of  the  note 
and  against  the  respondents  upon  their  assumed  liability  as 
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indoTsers  under  the  terms  of  the  inBtrament  above  quoted. 
The  makers  defaulted  and  judgment  was  entered  against 
them;  but  judgment  was  rendered  in  favor  of  the  respond- 
ents.   The  plaintiff  appeals* 

The  appellant  contends  that  a  liability  as  indorsers  rests 
upon  the  respondents  and  cases  are  cited,  in  support  of  the 
position,  to  the  effect  that  an  assignment  written  on  the  back 
of  a  note  by  the  payees  named  in  it  is  not  different  from  an 
indorsement  by  them  in  blank,  and  that  they  are  liable  as  in- 
dorsers in  the  one  instance  as  in  the  other.  There  are  many 
cases  which  so  decide,  but  they  are  cases  in  which  the  assign- 
ments were  transfers,  without  words  of  qualification,  of  the 
instruments  upon  the  backs  of  which  they  were  written.  The 
assignment  in  question  here  conveys  ''all  of  our  interest  in 
this  promissory  note,''  which  is  quite  different  from  such  an 
indorsement  as,  for  instance,  ''we  hereby  assign  the  within 
note."  The  respondents  cite  many  cases  which  point  out  the 
difference,  in  legal  effect,  between  two  such  indorsements. 
We  do  not  present  a  citation  of  those  cases,  but  content  our- 
selves with  quoting  from  one  of  them,  Evans  v.  Freeman,  142 
N.  C.  61,  66,  [54  S.  E.  847,  849],  in  which  the  court,  speak- 
ing  of  a  section  of  the  negotiable  instruments  law  of  the 
state,  said:  "A  qualified  indorsement  may,  by  the  express 
terms  of  that  section,  be  made  by  adding  to  the  indorser's 
signature  the  words  'without  recourse,  or  any  words  of  simi- 
lar import.'  It  has  been  settled  in  commercial  law  that  a 
transfer  by  indorsement  of  the  'right  and  title'  of  the  payee 
or  an  indorser  to  a  negotiable  note  is  equivalent  to  an  in- 
dorsement 'without  recourse,'  and  words  such  as  were  used 
in  this  case  are  therefore  in  their  meaning  or  'import'  simi- 
lar to  such  an  indorsement,  and  this  is  their  reasonable  inter- 
pretation. (1  Daniel,  sees.  700  and  700a;  Norton  on  Bills 
and  Notes,  3d  ed.,  p.  120 ;  Hailey  v.  Falconer,  32  Ala.  536 ;  Rice 
V.  Stearns,  3  Mass.  225,  [3  Am.  Dec.  129] ;  Randolph  on  Com- 
mercial Paper,  2d  ed.,  sees.  721,  722,  1008;  Goddard  v. 
Lyman,  14  Pick.  (Mass.)  268;  Borden  v.  Clark,  26  Mich.  410; 
Eaton  &  Gilbert  on  Commercial  Paper,  sec.  61." 

This  decision,  and  the  others  cited  by  respondents,  bring 
the  present  case  within  the  terms  of  section  3118  of  the 
California  Civil  Code,  which,  with  our  own  italics,  is  as 
follows:  "An  indorser  may  qualify  his  indorsement  with 
the  words,  'without  recourse,'  or  equivalent  words;  and  upon 
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such  indorsement,  he  is  responsible  only  to  the  same  extent  as 
in  the  case  of  a  transfer  without  indorsement.''  The  pro- 
priety of  such  a  construction  as  we  place  on  the  assignment 
executed  by  respondents  is  plain.  They  conveyed  all  of  their 
interest  in  the  note.  To  permit  the  appellant  to  hold  them 
as  indorsers  would  be  to  allow  it  to  exercise  a  right  which  was 
not  within  nor  a  part  of  that  interest. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt.   No.  2298.    First  Appellate   Difltriet.— Marcli  2,   1918.] 

JOHN  NELSON,  Respondent,  v.  CLARENCE  G.  THOMAS 
et  al.,  Appellants. 

Desd— DELnrxBT — ^Insuvficixnot  of  Evidenob. — ^In  this  action  to  quiet 
title,  involving  the  deliyery  of  a  deed  under  which  defendants 
elaimed  title,  it  is  held  that  the  evidence  sustains  the  finding  to  the 
effect  that  the  deed  was  never  delivered,  and  was  intiended  as  a 
testamentary  disposition  to  take  effect  after  the  death  of  the 
grantor,  and  not  as  a  present  eonveyance. 

QnncTiNO  Title — Nonbslivxet  or  Deed — Right  to  Maintain  Action — 
Legal  Taut, — A  suit  to  quiet  title  based  upon  nondelivery  of  a 
deed  from  plaintiff  to  defendants  under  which  the  latter  claimed 
title  may  be  maintained,  as  under  such  circumstances  the  legal  title 
is  in  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Clifton  H.  Conniek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thos.  S.  Selvage,  for  Appellants. 

Coonan  &  Eehoe,  L.  M.  Bumell,  and  J.  S.  Bumdl,  for 
Respondent. 

EEBBIOAN,  J. — This  was  an  action  to  quiet  title.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  and  the  defendants 
appealed,  Clarence  G.  Thomas  beii.g  thereafter  substituted 
for  C.  S.  Thomas,  one  of  the  original  defendants. 

86  C«1.  App. — 28 
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The  defendants  in  the  action  claimed  title  to  the  property 
described  in  the  complaint  by  virtue  of  an  instrument  dated 
December  30,  1913,  purporting  to  be  a  deed  from  plaintiff 
Nelson  to  C.  S.  Thomas  and  Ella  Thomas,  his  wife,  and  which 
property  they  claimed  to  have  received  from  Nelson  as  a  gift. 
Nelson,  on  the  other  hand,  wh'le  admitting  that  he  signed 
and  acknowledged  this  paper,  supported  his  claim  of  title  by 
evidence  that  in  signing  it  he  supposed  he  was  executing  his 
will,  and  therefore  denied  that  on  December  30th,  or  at  any 
other  time,  he  either  made  or  intended  to  make  or  deliver 
a  deed  of  the  property  to  the  defendants.  The  court  ac- 
cepted this  view  of  the  transaction,  and  entered  judgment 
accordingly  quieting  plaintiff 's  title. 

The  circumstances  attending  the  execution  of  the  instru- 
ment in  controversy  are  briefly  these:  About  the  year  1879 
Nelson  acquired  a  small  ranch  in  the  southern  portion  of 
Humboldt  County,  at  a  place  known  as  Elk  Ridge,  where  he 
engaged  in  cattle-raising.  From  time  to  time  he  increased 
his  holdings  until  he  had  acquired  the  property  here  involved, 
a  tract  of  some  one  thousand  seven  hundred  acres.  About 
the  year  1890  the  defendants  went  to  work  for  Nelson  on  his 
ranch.  C.  S.  Thomas  was  a  carpenter,  and  built  barns,  out- 
houses, and  fences  for  Nelson,  while  his  wife  Ella  was  en- 
gaged there  as  cook  and  housekeeper.  They  were  thus  re- 
spectively employed  for  about  a  year,  when  they  moved  to 
Briceland,  a  place  about  eight  miles  distant.  The  relation- 
ship between  Nelson  and  Thomas  became  very  close  and 
strong,  so  much  so  that  Nelson  would  sign  without  reading 
any  paper  that  Thomas  might  present  to  him,  according  to  a 
statement  attributed  by  one  of  the  witnesses  to  Thomas.  At 
Briceland,  Thomas,  in  addition  to  pursuing  his  regular  call- 
ing, occupied  the  offices  of  justice  of  the  peace  and  notary 
public,  and  for  four  or  five  years  prior  to  the  execution  of 
the  disputed  deed  he  transacted  Nelson's  legal  business  for 
him.  On  December  28,  1913,  Nelson  was  single,  about  sixty- 
oijjfht  years  of  age,  and  in  poor  health.  About  a  week  before 
this  date  he  had  told  Thomas  that  because  of  ill  health  he 
could  no  longer  look  after  his  stock,  and  had  concluded  to 
lease  his  property,  whereupon  Thomas  oflfered  to  try  to  find 
a  tenant  for  him,  and  in  a  few  days  sent  to  Nelson  a  pro- 
spective renter.  This  man  failed  to  inspire  confidence  in 
Nelson,  and  no  arrangement  was  arrived  at  with  him.     There- 
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after  Thomas  called  on  his  friend,  and  informed  him  that  he 
would  be  willing  to  rent  the  ranch  himself  if  the  terms  were 
reasonable,  and  in  the  course  of  the  conversation  invited 
Nelson  to  come  to  Briceland  and  live  with  him  as  one  of 
the  family  if  the  ranch  should  be  rented.  The  next  morning 
Nelson  rode  into  Briceland,  called  on  Thomas,  and  announced 
that  he  had  come  to  stay,  and  would  let  Thomas  have  the 
ranch  for  five  years  at  an  annual  rental  of  $550.  The  terms 
were  accepted,  and  Thomas  was  told  to  prepare  the  lease, 
which  he  accordingly  did.  The  document  being  completed, 
Nelson  expressed  a  wish  to  make  his  will,  and  requested 
Thomas  to  prepare  it.  He  indicated  his  desire  that  legacies 
of  five  hundred  dollars  each  should  be  given  to  two  friends, 
one  thousand  five  hundred  dollars  to  each  of  the  defendants' 
children,  and  that  the  residue  of  his  estate  should  go  to 
Thomas  and  his  wife,  share  and  share  alike.  The  will  was 
accordingly  prepared,  being  completed  that  evening. 

Up  to  this  point  there  is  no  material  dispute  between  the 
plaintiff  and  defendants,  nor  of  the  fact  that  on  the  follow- 
ing evening  Nelson  executed  several  papers,  one  of  which  was 
a  deed  to  his  property  in  favor  of  Thomas  and  his  wife,  and 
left  them  with  Thomas. 

The  plaintiff  was  a  witness  in  his  own  behalf,  and  testified 
that  he  did  not  know  that  he  had  signed  a  deed;  that  he 
had  no  intention  to  make  a  deed  of  the  property;  that  he 
supposed  he  was  making  a  will;  that  the  first  intimation  he 
received  that  he  had  made  a  deed  was  from  a  friend,  one 
Alfred  Grey,  who  told  him  that  Thomas  was  claiming  to 
have  a  deed  to  the  property;  that  at  that  time  he  did  not 
believe  Thomas  had  deceived  him,  and  apparently  desir- 
ing not  to  give  offense,  said  nothing  to  Thomas  at  the  time 
of  what  he  had  heard  from  Grey;  that  later,  however,  be- 
coming apprehensive,  he  asked  Thomas  for  the  paper,  and 
learning  that  it  was  in  a  bank  in  Eureka,  he,  although  feeble, 
rode  ninety  miles  on  horseback  to  that  city  for  the  purpose 
of  examining  it  and  thus  learn  if  Grey's  statement  was  true: 
that  on  being  denied  an  inspection  of  the  document  in  Eurck  i 
he  at  once  returned  to  Briceland  and  called  on  Harry  Cowcn, 
a  notary  public,  who  had  taken  his  acknowledgments  on  the 
occasion  of  his  executing  the  papers  prepared  by  Thomas, 
and  then  learned  from  him  that  one  r?  those  papers  was  a 
deed. 
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Nelson  thereupon  left  the  home  of  Thomas,  where  he  had 
been  staying  for  the  past  fifteen  months,  employed  counsel 
to  advise  him,  and  finally  brought  this  action. 

The  notary,  Gowen,  testified  that  he  took  the  acknowledg- 
ment of  Nelson  to  a  deed  and  a  lease ;  that  in  doing  so  Nelson 
admitted  to  him  that  the  signatures  a£Sxed  to  the  deed  here 
involved  and  the  lease  were  his,  but  at  that  time  that  Nelson 
did  not  read  the  instruments  in  his  presence  nor  participate 
in  the  conversation,  but  sat  back  and  looked  sick,  bad,  and 
distressed;  that  at  some  time  between  May  25  and  June  5, 
1915,  Nelson  called  on  him  and  inquired  whether  or  not  one 
of  the  papers  acknowledged  by  him  on  December  30th  was 
a  deed;  that  upon  being  informed  that  such  was  the  fact, 
the  color  left  the  man's  face,  he  staggered,  made  queer  mo- 
tions, and  looked  horribly  shocked. 

Another  witness,  Fred  Pearrien,  testified:  '*A  few  days 
after  December  30,  1913,  I  asked  Thomas  if  there  would  be 
any  chance  to  rent  or  lease  the  Nelson  ranch,  and  he  said 
no,  that  he  had  already  leased  it  for  five  years.  Later  he 
[Thomas]  told  me  that  Mr.  Nelson  had  willed  the  property 
to  him  and  his  folks  and  two  other  parties.  I  don't  think 
he  ever  told  me  he  had  a  deed."  It  appears  that  this  wit- 
ness and  Thomas  were  friends  of  twenty  years'  standing,  and 
on  intimate  terms. 

Witness  Nathan  Stansberry  testified:  "In  the  spring  of 
1915  I  had  a  conversation  with  C.  S.  Thomas.  I  came  along 
and  Thomas  was  working  on  the  ranch.  We  got  to  talking, 
and  I  said  jokingly,  'I  guess  you  will  give  a  man  something 
now  to  kill  Nelson  for  you.'  Mr.  Thomas  said,  'No,  Nelson 
has  always  been  good  to  me  and  I  am  going  to  be  good  to 
him,  and  maybe  he  will  give  me  the  place  some  day.'  " 

Witness  Qrothe  testified:  '*0n  April  6,  1915,  I  rode  from 
Garberville  to  Briceland  with  Thomas.  He  told  me  Nelson 
wanted  to  come  to  Eureka,  and  wanted  all  his  deeds  and 
other  papers  that  he  [Thomas]  had.  He  said  he  had  them 
down  in  a  safe  in  the  Bank  of  Eureka.  He  was  coming  down 
in  about  two  weeks  and  would  get  them  for  Nelson  then;  that 
they  were  Nelson's  and  he  could  have  them;  that  they  be- 
longed to  him.  He  said  the  deed  and  will  were  the  only 
papers  that  he  had  of  Mr.  Nelson's  left  at  this  time.  Thomas 
said,  speaking  of  the  lease,  that  he  had  read  it  over  several 
times,  and  never  noticed  it  before,  but  there  was  nothing  in 
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the  lease  to  prevent  him  from  selling  all  the  cattle,  and  he 
eonld  go  ahead  and  sell  the  cattle.  He  said  he  had  a  notion 
to  pnt  the  deed  on  record  and  sell  the  cattle,  and  use  the 
money  to  fight  the  case,  but  that  he  was  not  going  to  do  it.'' 

Witness  William  Herman  testified:  ''The  morning  Mr.  Nel- 
son left  Thomas'  place  he  [Herman]  called  there,  and  Mrs. 
Thomas  in  Mr.  Thomas'  presence  said  that  when  Nelson  left 
they  asked  him  if,  at  the  expiration  of  their  lease,  he  would 
give  them  a  new  one,  and  that  he  said  he  did  not  know,  that 
he  might  want  to  go  back  there  and  live  himself.  She  also 
stated  that  it  was  not  likely  that  Nelson  would  want  to  go 
back  there  and  live  any  more  by  himself." 

According  to  the  story  of  Thomas,  told  by  him  on  the  wit- 
ness-stand, after  the  will  had  been  thoroughly  discussed  and 
prepared,  and  after  he  and  his  wife  had  retired  that  night, 
his  wife  suggested  to  him  that  as  long  as  Nelson  intended 
to  give  them  the  place,  it  would  be  a  good  plan  for  Nelson 
to  make  a  deed  of  it  to  them.  The  next  morning  at  the 
breakfast-table  Thomas  said  to  Nelson  that  he  had  been  think- 
ing the  matter  over,  and  that  as  he  was  giving  them  the  place, 
why  not  make  a  deed  instead  of  a  will.  That  Nelson  assented, 
and  according  to  the  plan  then  adopted  a  deed  to  Thomas 
and  his  wife  was  made  conveying  the  real  property  to  them, 
and  a  will  was  drawn  disposing  of  the  personal  property  as 
originally  provided;  that  on  the  evening  of  December  30th 
the  will  was  signed  by  Nelson  with  two  witnesses;  that  the 
lease  and  deed  of  the  ranch  were  signed  and  acknowledged 
by  Nelson,  and  formally  delivered  to  Thomas. 

On  May  10,  1915,  Nelson  conveyed  the  property  to  Lowrey, 
and  the  deed  was  recorded  the  next  day.  Ten  days  there- 
after the  defendants  recorded  their  deed.  This  action  was 
commenced  May  25,  1915. 

We  think  it  is  clear  that  the  evidence  abundantly  sustains 
the  findings  of  fact,  including  finding  IV  (which  appears  to 
be  the  one  seriously  attacked  by  the  appellants),  to  the  effect 
th.it  tlie  deed  made  by  Nelson  was  never  delivered  to  the  de- 
fendants or  either  of  them,  and  was  intended  by  respondent 
as  a  testamentary  disposition  to  take  effect  after  his  death, 
and  not  intended  as  a  present  conveyance  of  the  property. 

It  is  true,  as  asserted  by  appellants,  that  the  deed  was 
executed  so  far  as  signing  and  acknowledpring  it  were  con- 
cerned, and  that  it  was  left  with  the  appellants  by  respondent. 
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Still  it  does  not  follow,  under  the  circumstances  of  the  case, 
that  there  was  a  delivery  of  the  instrument.  On  the  con- 
trary, the  evidence  establishes  that  there  was  no  delivery, 
and  without  a  delivery  there  could  be  no  deed. 

In  Williams  v.  Kidd,  170  Cal.  638,  [Ann.  Cas.  1916E,  703, 
151  Pac.  3],  the  court  says:  **It  is  essential  to  the  validity  of 
a  transfer  of  real  property  that  there  be  a  delivery  of  the 
conveyance  with  intent  to  transfer  the  title,  and  the  test  under 
which  delivery  is  to  be  determined  is  in  ascertaining  whether 
in  parting  with  the  possession  of  the  conveyance  the  grantor 
intended  thereby  to  divest  himself  of  title.  If  he  did,  there 
was  a  defective  delivery  of  the  deed.  If  not,  there  was  no 
delivery.  The  solution  of  the  question  is  grounded  entirely 
on  the  intention  of  the  grantor,  and  this  essential  matter  of 
intention  is  a  question  of  fact  to  be  determined  by  the  trial 
court  from  a  consideration  of  all  the  evidence  in  a  given 
case  bearing  upon  the  question."  {Cox  v.  Schnerr,  172  Cal. 
371,  [156  Pac.  509] ;  Donahue  v.  Sweeney,  171  Cal.  388,  [153 
Pac.  708].) 

Appellants  also  complain  of  the  order  of  the  court  grant- 
ing a  motion  substituting  the  respondent  Nelson  as  plaintiflP 
in  the  action  for  Charles  Lowrey.  the  original  plaintiff  therein. 

At  the  beginning  of  the  trial  the  attorney  representing  the 
plaintiff  pressed  a  motion  which  had,  it  appears,  theretofore 
been  perhaps  informally  made,  to  substitute  Nelson  as  plain- 
tiff for  Lowrey,  and  for  permission  to  file  a  supplemental 
complaint  alleging,  in  conformity  with  the  fact,  that  the  prop- 
erty had  been  retransferred  from  Lowrey  to  Nelson  since  the 
Hling  of  the  original  complaint.  Assuming  that  the  defend- 
ants were  entitled  to  notice  of  the  motion  (as  we  think  they 
were),  still  it  is  plain  from  the  record  that  they  waived  such 
notice.  It  was  stipulated  by  the  parties  in  open  court  that 
through  this  substitution  Nelson  was  to  acquire  no  greater 
rights  than  Lowrey  had  in  the  cause.  It  was  also  later  stipu- 
lated that  the  answer  and  cross-complaint  filed  by  the  de- 
fondants  should  stand  as  the  answer  and  cross-complaint  to 
»!ie  supplemental  complaint.  The  court  was  painstaking  and 
appeared  anxious  to  proceed  cautiously;  and  all  that  the  de- 
Tcndants  did,  while  entering  into  these  stipulations  and  con- 
senting, though  tacitly,  to  the  substitution,  was  to  say.  upon 
the  nrdor  of  substitution  being  made,  "We  have  an  exception 
to  the  ruling  of  the  court." 
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Ab  before  stated,  notice  was  waived;  and  even  if  it  were 
not,  the  objection  was  not  seasonably  and  clearly  presented 
to  the  court,  and  is  therefore  not  available  on  appeal.  {Mott 
V.  Smith,  16  Cal.  534.)  Moreover,  it  is  very  dear  that  the 
defendants  suffered  no  prejudice  as  the  result  of  the  order, 
for  which  reason  they  cannot  now  be  heard  to  complain. 

The  appellants  say  in  their  brief:  * 'Under  the  complaint 
and  the  foregoing  facts,  what  evidence  could  the  plaintiflf, 
Charles  Lowrey,  introduce  on  the  trial  to  prove  the  allega- 
tions of  his  complaint?  There  was  no  privity  between  him- 
self and  these  defendants.  The  plaintiff  was  not  in  posses- 
sion,— he  was  not  entitled  to  possession.  All  that  he  had  was 
merely  a  paper  title."  Continuing,  they  argue  that  being 
the  holder  of  a  paper  title  merely,  Lowrey  had  to  trace  the 
chain  thereof  to  the  original  patentee;  that  he  could  not  do 
so  because  of  the  break  in  the  chain  by  the  deed  to  defend- 
ants; therefore  that  the  legal  title  was  in  defendants,  and 
that  Lowrey  had  merely  an  equitable  estate;  that  an  action 
to  quiet  title  cannot  be  maintained  by  the  owner  of  an  equi- 
table estate  against  the  holder  of  the  legal  title  under  a  com- 
plaint containing  only  the  usual  averments  made  in  snch 
actions ;  that  under  such  a  complaint  Lowrey  could  not  prove 
fraud  or  undue  influence  or  deceit  between  his  grantor  and 
defendants,  and  therefore  when  he  conveyed  to  John  Nelson, 
his  grantor,  and  the  latter  was  substituted  as  plaintiff,  a  new 
cause  of  action  arose. 

This  argument  is  based  upon  the  assumption  that  at  the 
date  of  the  commencement  of  the  action  the  legal  title  to  the 
property  was  in  the  appellants  by  virtue  of  the  deed  of 
December  30th,  but  that  deed,  the  court  found,  was  never 
delivered,  and  hence  conveyed  no  legal  or  any  title.  (Cutler 
V.  Fihgibhons,  148  Cal.  562,  [83  Pac.  1075].) 

Appellants  further  assume  in  their  argument  that  the 
plaintiff  is  attempting  in  this  action  to  set  aside  his  deed  to 
the  defendants  on  the  ground  that  it  was  procured  through 
fraud  and  undue  influence.  Such  is  not  the  case.  The  posi- 
tion of  the  plaintiff  is  that  since  there  was  no  delivery  of  the 
instrument  there  was  no  deed.  The  situation  is  well  stated 
in  Cutler  v.  FitzgibboTis,  supra,  which  was  a  case  in  which 
the  complaint  contained  two  counts.  The  first  count  con- 
tained ordinary  allesrations  in  quiet  title  action.  The  second 
count  averred  that  the  defendants  base  their  claim  to  said 
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land  upon  a  certain  written  instrument  purporting  to  be  a 
deed,  signed,  acknowledged,  and  executed  by  plaintiff  to  de- 
fendant Fitzgibbons,  dated  January  14,  1890,  conveying  to 
him  said  land;  that  plaintiflf  did  not  on  said  day,  or  at  any 
time,  make,  sign,  acknowledge,  or  execute  said  instrument,  or 
any  deed  conveying  said  land  to  Fitzgibbons  or  to  any  other 
person,  and  did  not  authorize  any  other  person  to  execute  it 
for  her;  that  said  alleged  deed  is  false,  fraudulent,  and 
forged;  that  said  deed  has  been  recorded,  and  clouds  plain- 
tiff's title  to  said  land.  The  prayer  of  the  complaint  was 
for  a  judgment  quieting  plaintiff's  title  to  the  land,  adjudg- 
ing that  defendants  have  no  estate  or  interest  therein,  and 
decreeing  that  said  deed  be  canceled,  etc.  A  judgment  was 
rendered  quieting  plaintiff's  title  to  the  land  and  canceling 
the  deed.  The  supreme  court  said:  '*We  see  no  reason  for 
reversing  or  disturbing  the  judgment.  Appellant's  conten- 
tion seems  to  be  that  respondent  is  in  the  position  of  one  who 
is  trying  to  overturn  a  legal  title  on  account  of  fraud,  and 
that  the  complaint  is  deficient  because  it  does  not  state  with 
sufficient  fullness  the  facts  constituting  the  fraud;  and  he 
cites  in  support  of  his  contention  Burris  v.  Adams,  96  Cal. 
664,  [31  Pac.  565].  But  the  facts  in  Burris  v.  Adams  are 
different  from  those  in  the  case  at  bar,  and  the  principle 
applied  there  is  not  applicable  here.  The  plaintiff  in  die 
case  at  bar  is  not  trying  to  set  aside  a  deed  which  conveyed 
the  legal  title  on  the  ground  that  the  deed  was  procured 
through  fraud,  mistake,  undue  influence,  conspiracy,  etc. 
During  all  the  times  mentioned  in  the  complaint  the  plain- 
tiff had  the  legal  title;  it  certainly  did  not  pass  out  of  her 
by  a  written  instrument  which  she  did  not  execute  and  which 
was  forged.  Having  the  legal  title  to  the  land  in  contest, 
she  brings  this  action  to  have  her  title  quieted  against  appel- 
lant, who  asserts  and  proclaims  an  estate  in  the  land  whicli 
is  without  any  right,  and  to  have  the  forged  deed  under 
which  he  claims,  and  which  was  recorded,  cancded." 
For  the  reasons  heretofore  given  the  judgment  is  aflSrmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
nftor  jndprment  in  the  district  court  of  appeal,  was  denied 
L\   the  supreme  court  April  29,  1918. 
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[Crim.  No.  404.    Third  Appellate  District.— Mareb  4,  1918.] 

THE    PEOPLB,    Eegpondent,    v.    ROBERT    W.    SHAW, 

Appelant. 

Cbiminal  Law — Assault  With  Intent  to  Murdebt— Etidenoe — Expla- 
nation or  Testimony — Mental  Condition  or  Victim. — ^In  a  prose- 
ention  for  the  crime  of  assault  with  intent  to  eommit  murder,  where 
the  effect  of  the  assault,  according  to  the  testimony  of  experts,  was 
to  produce  an  impairment  of  the  mind  and  to  cause  the  assaulted 
party  to  accept  the  statement  of  others  as  the  product  of  his  own 
recollection  of  the  events,  and  it  deyeloped  on  his  cross-examination 
that  before  the  grand  jury  he  attempted  to  give  some  details  of 
the  assault,  which  he  could  not  recall  at  the  trial,  it  was  proper  to 
ask  him  on  redirect  examination  how  he  came  to  give  such  testi 
mony,  and  also  to  question  the  assistant  district  attorney  as  to 
eoBTersations  which  he  bad  had  with  the  injured  party,  and  how  his 
statements  corresponded  with  defendant's  explanation  of  the  affair. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    James  O.  Estep,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  G.  Gill,  and  Dean  &  Carter,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones. 
Deputy  Attorney-General,  for  Respondent. 

BURNETT,  J.— The  defendant  was  convicted  of  the  crime 
of  assault  with  intent  to  eommit  murder.  The  evidence  was 
ample  to  justify  the  verdict.  Indeed,  a  careful  examination 
of  the  entire  record  can  hardly  fail  to  produce  the  conviction 
that  the  assault  was  the  result  of  a  deliberate,  premeditated, 
and  brutal  design  on  the  part  of  appellant  to  take  the  life  of 
his  victim.  The  offense  was  committed  in  the  afternoon  of 
December  26,  1916,  near  the  cabin  of  defendant  and  about 
three  and  one-half  miles  from  the  town  of  Shasta.  In  the 
forenoon  of  that  day,  in  said  town,  appellant  had  an  acri- 
monious controversy  with  one  T.  L.  Cockrum,  who  was  about 
to  go  with  a  horse  and  buggy  to  deliver  some  gi'oceries  to  a 
party  at  the  Mount  Shasta  mine,  some  distance  beyond  said 
cabin.  Appellant  requested  Cockrum  to  take  some  supplies 
to  one  Charles  Paige.    This  Cockrum  refused  to  do  for  the 


Digitized  by  VjOOQIC 


442  People  v.  Shaw.  [36  Cal.  A  pp. 

reason  that  he  disliked  Paige.  The  discussion  which  ensned 
developed  a  good  deal  of  heat,  and  each  became  abusive  and 
truculent.  The  defendant  repaired  to  an  adjoining  saloon, 
.where  he  drank  some  liquor  and  made  inquiries  about  a  gun 
iwhich  he  claimed  was  to  have  been  left  there  for  him.  In 
■reply  to  a  question  by  one  of  those  present,  he  said  he  ex- 
pected to  kill  a  couple  of  men  and  that  he  himself  might  be 
one  of  them,  but  he  did  not  specifically  mention  any  other. 
The  jury  herein  were  entirely  warranted  in  believing  that 
murder  was  then  rankling  in  his  mind,  and  that  he  had 
formed  the  intent  and  was  then  planning  to  take  the  life  of 
Cockrum.  There  is  other  evidence  which  we  need  not  re- 
cite, that  he  had  a  feeling  of  resentment  and  hostility  toward 
the  prosecuting  witness.  Shortly  after  the  occurrence  in  the 
town,  Cockrum,  accompanied  a  part  of  the  way  by  one  Fil- 
more  Davis,  drove  from  Shasta  over  to  the  mine,  passing  the 
said  cabin  of  Shaw,  and  after  delivering  the  articles  which 
had  been  sent,  he  started  back  alone  between  3  and  4  o'clock 
in  the  afternoon. 

Shaw,  in  the  company  of  two  other  men,  walked  to  his 
cabin,  which  appellant  entered,  the  other  men  going  on  to 
some  other  destination.  What  occurred  between  Shaw  and 
Cockrum  at  the  time  of  the  shooting  is  the  subject,  as  might 
be  expected,  of  earnest  dispute.  It  is  the  theory  of  the 
people  that  Cockrum  was  shot  from  ambush  as  he  approached 
Shaw's  cabin,  the  appellant  firing,  probably,  from  within  the 
house.  Circumstances  are  not  wanting  to  support  this  view. 
There  is,  however,  no  direct  testimony  to  that  eflfect.  Of  the 
only  eye-witnesses,  Cockrum  testified  that  he  could  recall 
nothing  of  the  occurrence,  that  his  mind  was  a  blank  as  to 
what  happened  after  he  arrived  at  a  point  some  seven  hun- 
dred feet  from  Shaw's  cabin  until  several  weeks  thereafter, 
when  he  found  himself  in  the  county  hospital. 

The  defendant  attempted  to  give  the  details  of  the  tragedy, 
seeking  to  justify  himself,  but  it  is  apparent  that  his  story 
is  unbelievable,  and  it  would  be  surprising  if  the  jury  had 
accepted  it  as  of  exculpatory  significance.  In  fact,  the  state- 
ment upon  its  face  falls  short  of  any  justification  for  the 
overt  act.  He  was  standing,  so  he  says,  near  his  cabin  when 
Cockrum  drove  up,  renewed  the  quarrel,  drew  his  pl^tol,  and 
leveled  it  upon  him.  Thereupon  ho  went  into  the  cabin,  ob- 
tained his  shotgun^  came  out,  and  Cockrum  was  still  standing 
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at  the  same  place  and  in  the  same  position,  with  his  pistol] 
still  leveled.  Immediately  he  fired,  as  he  testified,  ''to  make' 
him  put  his  gun  down  and  keep  his  mouth  shut,"  because 
'*I  didn't  like  to  see  that  thing  pointed  toward  me  particu- 
larly any  more,  although  a  gun  never  scared  me  much.'' 
Accepting  his  statement  as  true,  he  was  perfectly  safe  when 
he  went  into  the  cabin,  and  he  was  not  warranted  in  coming 
out  to  shoot  Cockrum. 

Moreover,  there  are  many  circumstances  that  brand  his 
story  as  false  and  incredible.  The  cold  record  even  seems  to 
compel  the  conclusion  that  his  pretended  self-defense  was  a 
pure  fabrication.  The  spirit  which  animated  him  is  not 
difficult  to  discern  in  the  statement  which  he  made  to  one 
Charles  Oibson,  the  first  man  he  saw  after  the  shooting: 
''Gibson,  I  would  like  to  have  you  come  over  to  my  place. 
I  shot  a  man  all  to  hell.  I  shot  that  man,  Cockrum,  in  the 
head.  I  expect  he  is  dead  by  this  time."  Not  a  word  about 
self-defense  until  some  time  afterward,  and  then  his  state- 
ment was  entirely  at  variance  with  his  testimony  on  the  stand. 
We  will  not  dwell  on  the  subject,  beyond  saying  that  his 
explanation  to  different  persons  was  also  conflicting  with  said 
testimony.  His  conduct  in  taking  the  pistol  of  Cockrum  after 
the  shooting  and  placing  it  on  the  seat  of  the  buggy  showed  a 
disposition  to  simulate  and  create  the  appearance  of  self- 
defense,  and  his  entirely  incredible  declaration  that  after  such 
a  wound  Cockrum  climbed  into  the  buggy,  in  connection  with 
other  significant  facts,  must  have  led  the  jury  to  regard  him 
not  only  as  a  cruel  man  but  as  a  perjured  witness. 

We  are  led  to  believe  that  his  conduct  and  attitude  were 
characterized  by  inexcusable  savagery,  and  we  do  not  hesitate 
to  say  that  seldom  does  a  record  present  such  persuasive  and 
convincing  evidence  of  guilt. 

It  is  hardly  necessary  to  add  that  there  is  no  merit  in  the 
contention  that  the  intent  to  kill  was  not  shown.  According 
to  appellant's  testimony  he  was  standing  about  thirty  feet 
from  Cockrum  when  the  shot  was  fired.  The  full  charge 
struck  the  latter  in  the  upper  part  of  the  face,  destroyed  his 
eyes,  fractured  his  skull,  and  penetrated  the  brain.  The 
effect  of  such  a  blow,  according  to  the  testimony  of  experts, 
is  to  cause  immediate  and  total  unconsciousness,  with  the 
suspension  of  all  the  functions  of  the  body  except  those  of 
an  elementary  and  essential  character,  such  as  respiration  and 
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pulsation.  It  produced  instantaneously  a  complete  relaxation 
of  the  muscular  system  and  utter  helplessness.  Such  a  wound 
deliberately  inflicted  carried  with  it  the  implication  that 
the  perpetrator  intended  to  kiU  the  victim.  Indeed,  it  is 
passing  strange  that  Cockrum  survived.  That  he  lived  was 
due,  no  doubt,  to  a  vigorous  constitution  and  to  careful  and 
skillful  treatment.  We  may  add  that  nowhere  did  Shaw  deny 
that  he  intended  to  kill  Cockrum,  and  his  actions  show  clearly 
enough  that  he  had  such  purpose. 

There  is  no  more  merit  in  the  claim  that  the  cause  should 
be  reversed  for  the  reason  that  the  court  did  not  specifically 
instruct  the  jury  that  they  must  find  that  the  defendant  had 
the  intent  to  kill  Cockrum  in  order  to  convict  him  of  the 
crime  charged.  As  to  this,  it  may  be  said  that  if  the  defend- 
ant desired  such  instruction  he  should  have  requested  it. 
Moreover,  this  very  condition  was  covered  by  the  instructions 
given.  There  was  a  general  instruction  that  the  plea  of  not 
guilty  put  in  issue  every  material  allegation  of  the  indict- 
ment, and  that  the  burden  was  upon  the  prosecution  to  prove 
these  allegations  to  justify  a  verdict  of  guilty.  Again,  the 
jury  was  told:  "The  court  further  instructs  the  jury  that 
if  you  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  committed  an  assault  upon  the  person  of 
T.  L.  Cockrum  with  a  deadly  weapon  as  charged  in  the  in- 
dictment, but  without  any  specific  intent  to  kill  and  murder 
the  said  T.  L.  Cockrum,  then  you  should  find  the  defendant 
guilty  of  assault  with  a  deadly  weapon,"*'  and  also,  if  they 
believed  that  the  defendant  ''committed  an  assault  upon  the 
person  of  T.  L.  Cockrum  with  a  deadly  weapon  as  charged 
in  the  indictment,  with  intent  to  kill  and  murder  said  T.  L. 
Cockrum,  and  that  such  assault  was  not  committed  in  the 
necessary  self-defense  of  the  defendant,  then  you  should  find 
the  defendant  guilty  of  an  assault  with  a  deadly  weapon  with 
intent  to  commit  murder  as  charged."  From  the  foregoing 
the  jury  would  necessarily  conclude  that  they  could  not  find 
the  defendant  guilty  of  the  higher  oflfense  unless  they  were 
convinced  that  he  had  the  intent  to  kill  Cockrum. 

The  only  other  point  made  in  the  opening  brief  of  appel- 
lant— and  the  only  one  at  all  of  any  merit — is  that  the  court 
erred  in  overruling  objection  to  certain  questions  asked  of 
the  assistant  district  attorney  and  of  Cockrum  on  his  re- 
direct examination.    The  questions  propounded  of  the  former 
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called  for  the  conversationa  which  he  had  with  Cockrum  con- 
cerning the  tragedy,  and,  particularly,  how  the  latter 's  state- 
zaents  corresponded  with  Shaw's  explanation  of  the  affair, 
and,  also,  when  the  assistant  district  attorney  noticed  a  change 
in  Cockrum 's  account  of  the  occurrences  of  that  day. 

The  inquiry  of  Cockrum  was  as  to  whom  he  had  stated  he 
made  a  mistake  in  his  testimony  before  the  grand  jury,  and 
as  to  his  sending  for  certain  persons  to  inform  them  that  he 
had  made  such  a  mistake.  This  examination  grew  out  of  the 
fact  that  on  the  cross-examination  of  Cockrum  it  developed 
that  before  the  grand  jury  he  attempted  to  give  some  of  the 
details  of  the  shooting,  and  here  at  the  trial  he  declared, 
as  we  have  seen,  that  he  could  not  recall  any  of  the  inci- 
dents. 

Appellant  in  support  of  his  contention  invokes  the  general 
rule,  as  thus  stated  in  People  v.  Turner,  1  CaL  App.  420,  [82 
Pac.  397] :  **  Impeachment  of  a  witness  by  showing  that  he 
has  made  statements  in  conflict  with  his  present  testimony 
cannot  be  met  by  the  party  calling  such  witness  with  evi- 
dence that  at  other  and  different  times  the  impeached  witness 
has  made  statements  in  harmony  with  his  present  testimony, 
and  to  permit  introduction  of  testimony  of  this  latter  char- 
acter is  prejudicial  to  the  party  against  whom  it  is  received." 

But  it  may  be  said  that  the  rule  is  subject  to  modifications 
and  exceptions,  as  pointed  out  in  volume  1,  section  492,  of 
Wharton's  Criminal  Evidence,  10th  ed.,  People  v.  Doyell, 
48  Cal.  85,  Barkly  v.  Copeland,  74  Cal.  1,  [5  Am.  St.  Rep. 
413,  15  Pac.  307],  and  it  could  be  plausibly  urged  that  we 
have  here  such  an  exception.  However,  the  rulings  can  be 
supported  on  other  grounds. 

In  the  first  place,  the  said  questions  asked  of  Cockrum  were 
entirely  proper  in  view  of  his  cross-examination.  After  his 
attention  was  called  to  his  testimony  before  the  grand  jury 
he  was  asked  by  appellant  whether  such  statements  were  true 
and  "how  did  you  come  to  give  that  testimony  before  the 
grand  jury  if  it  was  not  correct!"  His  answer  was:  "Well, 
I  was  very  nervous  and  had  not  slept  any  for  some  time  and 
was  in  pretty  bad  shape,  and  I  was  thinking  about  losing 
my  eyesight  so  much  and  so  much  had  been  talked  to  me 
about  Shaw's  story  about  what  he  told  about  shooting  me, 
and  I  come  to  think  his  story  was  true  or  something:  to  that 
effect.    Seemed  later  I  could  not  remember  seeing  him  that 
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day.  I  thought  of  that  at  nights  when  I  could  not  know 
where  I  am  at."  He  was  further  interrogated  about  whether 
he  had  talked  to  anyone  in  reference  to  his  recollection  of 
the  affair.  This  was  all  brought  out  for  the  first  time  on  the 
cross-examination  and  the  door  was  certainly  thereby  opened 
for  the  further  inquiry  by  the  people.  Besides,  it  could 
hardly  be  said  that  the  testimony  to  which  objection  was  made 
added  virtually  anything  to  the  force  and  effect  of  Cockrum's 
statements  which  were  elicited  by  appellant. 

Moreover,  it  is  plain  that  the  purpose  of  these  questions 
was  to  throw  light  upon  the  mental  condition  of  Cockrum  at 
the  time  of  his  testimony  before  the  grand  jury  and  at  the 
trial.  The  experts  had  testified  as  to  the  effect  upon  his 
mind  produced  by  the  frightful  injury,  and  how  his  memory 
might  be  gradually  or  suddenly  restored,  and  to  his  suscep- 
tibility to  the  influence  of  statements  and  suggestions  made  by 
others.  In  other  words,  these  witnesses  had  testified  thai 
while  his  mind  was  impaired,  he  would  be  likely  to  accept  the 
statements  of  others  as  the  product  of  his  own  recollection 
of  the  events,  but  that  when  his  memory  was  entirely  restored, 
he  would  be  able  to  distinguish  between  what  he  was  told  and 
what  he  had  himself  observed. 

They  also  declared  that  when  he  recovered  his  normal 
mental  activity  he  might  not  be  able  to  recall  any  impressions 
whatever  of  the  immediate  circumstances  of  the  shooting, 
although  his  memory  might  be  accurate  as  to  what  happened 
a  short  time  before. 

These  experts  had  portrayed  in  the  abstract  the  situation 
as  to  his  mentality,  and  there  was  no  better  way  than  by  re- 
citals of  the  conversations  with  him  on  the  subject  to  present 
a  concrete  view  of  the  actual  effect  upon  his  memory  and 
reasoning  faculties  of  the  dreadful  physictd  and  nervous 
shock. 

We  may  say,  also,  that  if  the  form  of  some  of  the  questions 
was  objectionable,  no  prejudice  resulted.  No  doubt,  it  would 
have  been  better  practice  to  ask  the  assistant  district  attorney 
to  repeat  what  Cockrum  said,  than  to  inquire  how  it  corre- 
sponded with  what  the  former  repeated  to  the  latter,  but  the 
consideration  is  not  of  sufficient  moment  to  demand  serious 
attention. 

Even  if  it  should  be  held  that  the  whole  line  of  inquiry 
was  impiopcr,  it  could  be  demonstrated  that  it  was  mora 
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favorable  than  otherwise  to  appellant.  Indeed,  one  can 
hardly  avoid  the  conclusion  from  a  careful  reading  of  the 
transcript  that  Cockrum  was  trying  as  far  as  possible  to 
favor  the  appellant. 

We  think  the  judgment  is  just  and  should  be  affirmed,  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J,,  eoneurred. 


[€St.  No.  1778.    TUrd  AppeHate  District.— March  4,  1018.] 

EDWARD  DROUILLARD,  Respondent,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  et  al.,  Appel- 
lants. 

Nbgligbnce — Death  of  Passbngkr  in  AuTOMOBnjB — Collision  at  Rail- 
road Cbossing — Care  Exercised  bt  Deceased — IjAce  or  Evidence 
— Presumption. — In  an  action  for  damages  for  the  death  of  a 
person  while  riding  in  an  automobile  driven  by  another  in  a  collision 
with  a  detached  engine  at  a  railroad  crossing,  it  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  former  either 
attempted  to  warn  the  driver  or  to  leave  the  car,  in  view  of  section 
19e3  of  the  Code  of  Civil  Procedure  making  it  a  rule  of  evidence 
that  a  person  is  presumed  to  take  ordinary  care  of  hla  own  concerns. 

I». — Contributory  Negugence — Evidence. — ^Where  in  such  an  action 
plaintiflP  allows  that  the  death  was  the  proximate  result  of  the 
negligence  of  defendant,  he  is  not  required  to  negative  the  claim 
of  contributory  negligence. 

lo. — Verdict  for  Plaintiff — Special  Finding  as  to  Abiutt  to  See 
Approaching  Train — Want  of  Inconsistency. — In  an  action  for 
damages  for  death  of  a  passenger  in  an  automobile  struck  by  a  train 
at  a  railroad  crossing,  a  special  finding  that  if  deceased  had  looked  he 
eould  have  seen  the  approaching  locomotive  is  not  inconsistent  with  a 
general  verdict  against  the  defendant,  since  it  does  not  compel  the 
conclusion  that  the  deceased  was  negligent.  C 

General  Verdict — Special  Findings — Construction. — A  general  ver- 
dict and  special  findings  should  be  reconciled,  if  possible,  and  no 
specific  finding  should  operate  to  overthrow  the  gcncial  conclusion 
•f  the  jury  unless  they  are  entirely  inconsistent  and  irreconcilable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  denying  a  new  trial.  H.  D.  Greg- 
ory, Jud8:e. 
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Thd  facts  are  stated  in  the  opinion  of  the  court 

A.  F.  Jones,  George  F.  Jones,  and  Henley  C.  Booth,  for 
Appellants. 

J.  Oscar  Qoldstein,  for  Respondent 

BUENETT,  J.— This  action  was  for  damages  for  the  death 
of  Edward  Drouillard,  a  minor,  and  the  verdict  of  the  jury 
was  for  the  plaintiff  in  the  sum  of  seven  thousand  dollars. 
The  accident  occurred  at  a  grade  crossing  just  outside  the 
town  of  Durham  while  the  deceased  was  in  the  employ  of  one 
Thomas  Fimple,  the  former  riding  on  the  back  seat  of  an 
automobile  driven  by  the  latter.  The  machine  was  struck  by 
a  detached  locomotive  in  charge  of  and  being  driven  by  the 
defendant  McKnight  while  on  his  way  from  Chico  to  Rose- 
ville.  Fimple  and  young  Drouillard  were  the  only  occupants 
of  the  machine,  and  they  were  both  killed  by  the  collision,  the 
former's  body  being  found  about  150  feet  from  the  point  of 
the  accident  and  the  latter  being  carried  on  the  cowcatcher 
for  a  distance  of  1,113  feet,  and  dying  within  a  few  minutes 
after  being  taken  therefrom. 

There  is  abundant  evidence  of  the  negligence  of  appel- 
lants. Indeed,  with  commendable  candor  their  able  counsel 
concede  that  the  finding  of  the  jury  in  that  respect  is  legally 
supported.  The  case  seems  to  have  been  tried  with  unusual 
care,  and  not  a  single  ruling  of  the  court  as  to  the  admissi- 
bility of  evidence,  nor  is  its  action  in  reference  to  the  in- 
structions challenged,  the  only  contention  herein  being  that, 
as  a  matter  of  law,  it  should  be  held  that  the  deceased  was 
guilty  of  contributory  negligence,  and  furthermore,  that  cer- 
tain special  findings  of  the  jury  are  inconsistent  with  and 
control  and  render  ineffective  the  general  verdict. 

To  appreciate  the  significance  of  the  question  as  to  the 
contributory  negligence  of  the  deceased,  it  may  be  well  to 
call  attention  to  these  facts  disclosed  by  the  evidence:  There 
were  two  railroad  tracks  at  the  crossing  where  the  accident 
occurred — one  the  main-line  track  and  the  other  the  house 
track,  which  extended  to  certain  buildings  for  freight  pur- 
poses. The  centers  of  these  are  about  forty-four  feet  apart. 
There  were  certain  buildings  near  the  house  track  which  ob- 
structed the  vision  of  one  coming  from  the  west  and  looking 
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north,  and  this  condition  was  augmented  at  the  time  of  the 
collision  by  the  presence  of  a  box-car,  ten  feet  in  width, 
standing  upon  said  house  track.  At  any  rate,  it  may  be  said 
that  the  view  of  the  occupants  of  the  machine  in  the  direc- 
tion of  the  approaching  locomotive  was  intercepted  until  they 
reached  a  point  about  fifty  feet  from  the  main  track.  There 
they  stopped,  and  both  were  seen  looking  north  up  the  track, 
from  which  position  they  could  see  the  main  track  for  a  dis- 
tance of  one  hundred  and  fifty  or  two  hundred  feet,  and  it  is 
fair  to  say  from  the  evidence  that  if  it  had  not  been  for  the 
obstruction  of  the  view  by  the  box-car,  they  would  have  seen  the 
track  for  a  distance  of  probably  two  miles.  Having  stopped 
near  the  house  track  and  not  being  apprised  of  any  danger, 
they  proceeded  on  till  the  collision  occurred  on  the  main  track. 
There  was  a  space  of  thirty-five  or  forty  feet  over  which  they 
passed  just  prior  to  the  accident  wherein  they  had  an  un- 
obstructed view  of  the  approaching  locomotive,  and  what  oc- 
cured  within  this  interval  is  really  the  subject  of  the  whole 
controversy  in  the  case.  The  time  was  exceedingly  short — ^not 
over  five  seconds  at  the  rate  they  were  traveling,  while  the 
locomotive  was  coming  at  a  tremendous  speed  of  probably 
fifty  miles  an  hour  or  seventy-three  feet  per  second. 

The  direct  evidence  throws  little  light,  if  any,  upon  the 
question  as  to  what  during  this  interval  the  deceased  did  to 
protect  himself  against  the  impending  menace  and  to  secure 
his  own  safety.  An  important  witness  for  the  plaintiff,  who 
was  standing  about  one  hundred  feet  away,  where  he  had  a 
clear  view  of  the  situation,  testified:  **I  noticed  a  man  coming 
with  an  automobile  and  I  noticed  he  slowed  down  just  before 
he  started  to  pull  down  to  the  track,  looking  up  the  track, 
and  when  he  started  he  came  over  the  track  and  just  as  he 
got  on  the  track  the  engine  struck  the  car  and  threw  it"; 
that  when  the  driver  stopped,  the  engine  was  over  one  thou- 
sand feet  away,  that  no  bell  was  rung  and  no  whistle  was 
blown,  and  that  ''the  old  man  was  sitting  in  the  front  seats 
and  the  boy  in  the  back  seat."  The  only  other  witness  who| 
pretends  to  have  seen  the  automobile  and  its  occupants  within 
the  brief  interval  was  the  defendant,  McKuiglit,  who  had| 
charge  of  the  locomotive,  but  he  admits  that  when  he  first 
saw  the  automobile  it  was  right  on  the  rail,  and  that  he 
struck  the  machine  as  if  in  an  instant,  that  he  did  not  have 
a  good  view  of  the  automobile,  but  that  he  saw  Drouillard 
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leaning  over  the  front  seat  as  if  to  talk  to  Mr.  Pimple.  **I 
saw  him  turn  his  face  to  the  engine  when  we  hit  him,  that 
was  all  there  was  to  it;  his  eyes  looked  like  two  balls  of  fire; 
I  couldn't  say  whether  he  was  paralyzed  or  not — the  expres- 
sion looked  that  way  to  me." 

In  view  of  this  situation  must  it  be  said  that  Drouillard 
did  not  exercise  that  care  which  the  law  exacts  of  everyone 
in  a  similar  position?  In  deciding  that  question  we  must 
of  course  distinguish  between  the  driver  and  the  guest.  For 
the  purposes  of  the  case  it  might  be  conceded  that  within  the 
rule  often  announced  in  reference  to  railroad  crossings,  Fim- 
pie  was  chargeable  with  such  negligence  that  no  action  in  hia 
behalf  would  lie  against  the  railroad  company,  but  this  con- 
cession would  not  militate  against  the  view  that  the  same 
defense  is  not  available  in  this  action.  In  other  words,  cer- 
tain things  are  sometimes  required  of  the  driver  to  satisfy 
the  requirements  of  ordinary  care  and  prudence  that  it  would 
be  unreasonable  to  demand  of  the  guest  who  has  no  control 
over  the  driver  and  who  is  not  directing  the  movements  of  the 
machine.  This  is  necessarily  so,  and  we  do  not  dwell  upon 
it,  as  it  is  suflBcient  to  refer  to  lAninger  v.  San  Francisco  etc. 
R,  B.  Co,,  18  Cal.  App.  411,  [123  Pac.  235],  Thompson  v. 
Los  Angeles  R.  R.  Co.,  165  Cal.  748,  [134  Pac.  709],  and 
Bryami  v.  Pacific  Elec.  Ry,  Co,,  174  Cal.  737,  [164  Pac.  385], 
wherein  the  subject  is  fully  discussed. 

But,  of  course,  it  is  true,  as  recognized  by  all  the  author- 
ities, that  Drouillard  was  required  to  exercise  ordinary  care 
for  his  own  safety,  and  whether  he  exercised  such  care  is  a 
question  of  fact,  and  unless  the  evidence  is  all  one  way,  this 
question  must  be  submitted  to  the  jury.  {Parmenter  v.  Afc- 
Dougnll,  172  Cal.  306,  [156  Pac.  460].) 

**No  one  can  be  allowed  to  shut  his  eyes  to  danger  in  blind 
reliance  upon  the  unaided  care  of  another  without  assuming 
the  consequences  of  the  omission  of  such  care."  {Fujise  v. 
Los  Angeles  Ry.  Co.,  12  Cal.  App.  207,  [107  Pac.  317].) 

What,  then,  within  the  interval  of  four  or  five  seconds 
should  Drouillard  have  done  to  acquit  himself  in  the  eyes  of 
the  law!  The  contention  of  the  appellants  at  the  oral  argu- 
ment was  that  he  should  have  looked  up  and  down  the  track 
and  discovered  the  approach  of  the  locomotive  and  warned 
the  driver  to  stop.  It  may  be  debatable  whether  under  the 
circumstances  he  was  required  to  do  even   this    mueh.    It 
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might  be  plausibly  argued  that  he  would  be  justified  in  be- 
lieving that  the  driver  would  be  apprised  of  the  danger  and 
would  stop  his  machine  before  attempting  to  cross  the  track. 
But  granting  that  appellants'  contention  is  not  unreasonable, 
even  conceding  that  when  he  became  convinced  that  the  driver 
did  not  intend  to  heed  the  warning,  it  was  the  duty  of 
Drouillard  to  attempt  to  leave  the  machine;  then,  we  must, 
for  the  purposes  of  this  appeal,  hold  that  Drouillard  did  just 
what  appellants  contend  he  should  have  done.  The  case 
would  be  no  different  if  a  witness  had  testified  to  such  facts. 
This  follows  necessarily  from  the  presumption — which  is  a 
rule  of  evidence — ^''that  a  person  takes  ordinary  care  of  his 
own  concerns."  (Code  Civ.  Proc.,  sec.  1963.)  Of  course, 
this  is  a  controvertible  presumption,  but  until  controverted 
it  is  evidence  which  the  jury  is  bound  to  accept.  {Crdbbe  v. 
Mammoth  Channel  Gold  Min.  Co.,  168  Cal.  500,  [143  Pac. 
714].) 

There  are  other  cases  illustrating  the  application  of  the 
presumption  to  the  question  of  the  conduct  of  a  decedent. 
It  is  suflScient  to  refer  to  Baltimore  dk  Potom^ac  R.  R.  Co,  v. 
Lmdrigan,  191  U.  S.  461,  [48  L.  Ed.  262,  24  Sup.  Ct.  Rep. 
137],  wherein  the  court  said:  **In  the  absence  of  all  evidence 
tending  to  show  whether  the  plaintiff's  intestate  stopped, 
looked,  and  listened  before  attempting  to  cross  the  south 
track,  the  presumption  would  be  that  he  did.  But  that  pre- 
sumption may  be  rebutted  by  circumstantial  evidence,  and 
it  is  a  question  for  the  jury  whether  the  facts  and  circum- 
stances proved  in  this  case  rebut  that  presumption,  and  if 
they  find  that  they  do,  they  should  find  that  he  did  not  stop 
and  look  and  listen.  In  order  to  justify  them  in  finding  that 
he  did  not,  all  the  evidence  tending  to  show  that  should  be 
weightier  in  the  minds  of  the  jury  than  that  tending  to  show 
the  contrary." 

Herein  there  was  no  evidence  that  the  deceased  failed  to 
do  what  the  most  stringent  rule  of  ordinary  care  demands, 
and,  therefore,  there  can  be  no  contention  that  said  presump- 
tion was  overcome.  Indeed,  if  there  were  no  such  presump- 
tion, the  implied  finding  of  the  jury  that  Drouillard  was  not 
chargeable  with  contributory  negligence  would  demand  con- 
currence,  for  the  reason  that  it  is  an  affirmative  defense 
which  the  defendants  are  called  upon  to  efitablish.  Havinsf 
shown  that  his  death  was  the  proximate  result  of  the  negli- 
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gence  of  the  defendants,  the  task  of  the  plaintiff  was  com- 
plete, and  he  was  not  required  to  negative  the  claim  of  con- 
tributory negligence.  As  is  well  known,  the  rule  in  this 
state,  as  to  that  matter,  differs  from  some  other  jurisdic- 
tions. 

We  can  perceive  no  greater  merit  in  the  other  contention 
of  appellants  that  the  special  findings  are  inconsistent  with 
the  general  verdict.  Of  course,  the  rule  is  that  they  should 
all  be  reconciled,  if  possible,  and  that  no  specific  finding 
should  operate  to  overthrow  the  general  conclusion  of  the 
jury  unless  they  are  entirely  inconsistent  and  irreconcilable. 

The  matter  is  thoroughly  discussed  in  Antonicm  v.  South- 
ern Pacific  Co.,  9  Cal.  App.  718,  [100  Pac.  877],  by  the  pre- 
siding justice  of  this  court,  to  which  it  is  sufficient  to  refer. 
Among  other  cases  that  might  be  cited  we  may  add  the  recent 
decision  of  the  supreme  court  in  Law  ▼.  Northern  Assvr.  Co., 
165  Cal.  394,  [132  Pac.  590]. 

That  no  such  inconsistency  exists  may  be  seen  by  exhibit- 
ing the  three  special  interrogatories  and  their  answers  to 
which  the  argument  is  addressed: 

**4.  Did  William  Drouillard  do  anything  for  his  own  pro- 
tection or  safety  after  the  automobile  passed  the  box-car  and 
before  it  reached  a  point  where  it  could  have  been  struck  by 
the  locomotive  passing  on  the  main  track t    Answer.    Yes." 

"No.  5.  If  your  answer  to  question  No.  4  is  *yes' — ^then 
what  did  William  Drouillard  do  for  his  own  protection! 
Answer:  From  defendants'  testimony  Drouillard  was  leaning 
forward  against  front  seat,  either  warning  Mr.  Fimple  of  the 
approaching  danger,  or  in  the  act  of  jumping." 

"No.  6.  If  William  Drouillard  had  looked  north  toward 
the  approaching  locomotive  at  any  point  after  the  locomotive 
passed  the  box-car,  and  before  it  reached  the  point  where  it 
could  be  struck  by  the  locomotive  on  the  main  track,  could 
he  have  seen  the  approaching  locomotive?    Answer:  Yes." 

In  fairness  to  appellants  it  should  be  remarked  that  they 
insist  that  only  the  last  of  these  is  inconsistent  with  the  gen- 
eral verdict.  But  they  are  clearly  mistaken  in  the  conten- 
tion. Indeed,  the  jury  could  not  possibly  have  made  a  dif- 
ferent answer  to  the  interrogatory.  That  he  could  have  seen 
the  locomotive  if  he  had  looked  is  beyond  question,  since  there 
was  nothing  to  obstruct  his  view. 
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Appellants  argue  upon  the  theory  that  the  finding  nccea- 
Barily  implies  that  Drouillard  did  not  look,  and  therefore 
omitted  a  plain  duty.  But  the  answer  to  question  No.  6  is 
not  inconsistent  with  the  contention  that  he  did  look  and  did 
observe  the  approach  of  the  locomotive.  Prom  the  form  of 
the  question  you  might  infer  that  Drouillard  neglected  such 
duty,  but  it  does  not  compel  that  conclusion. 

Nor  can  it  be  said  that  the  jury  was  unwarranted  in  its 
answer  to  any  of  these  interrogatories.  The  point  is  made, 
especially  in  reference  to  question  No.  5.  It  is  argued  that 
the  answer  is  not  a  fair  inference  from  the  testimony  of  Mr. 
McKnight.  But,  it  is  apparent  that  his  testimony  is  not 
necessarily  opposed  to  the  findings  of  the  jury.  Accepting  as 
a  fact  the  statement  by  him  that  Drouillard  was  leaning  for- 
ward as  if  talking  to  the  driver,  it  is,  of  course,  no  violent 
inference  that  he  was  warning  Fimple  of  the  approaching 
danger  or  even  that  he  was  about  to  attempt  to  leave  the 
machine.  But  in  addition  it  must  be  borne  in  mind  that 
McKnight  was  an  interested  witness,  and  it  is  not  unfair  to 
say  that  he  would  naturally  favor  appellants  as  far  as  posr 
sible.  He  would,  indeed,  be  under  great  temptation  to  sup- 
port the  theory  of  appellants  at  the  price  even  of  the  truth. 

At  any  rate,  the  jury  was  the  exclusive  judge  of  his  credi- 
bility and  might  accept  one  and  reject  another  portion  of 
his  testimony. 

Moreover,  we  may  disregard  the  explanatory  part  of  the 
answer  if  it  be  deemed  an  improbable  inference  from  the  tes- 
timony of  Mr.  McKnight,  and  we  shall  have  left  the  simple 
affirmative,  which  ia  supported  by  the  presumption  herein- 
before suggested. 

Again,  if  it  be  conceded  that  the  whole  answer  must  be 
disregarded  because  the  testimony  of  McKnight  does  not  war- 
rant it,  the  result  is  not  affected,  for  the  reason  that  the  other 
findings  are  supported  by  the  evidence  and  lead  necessarily  to 
the  conclusion  that  plaintiff  is  entitled  to  the  judgment. 

It  may  be  said  that  the  case  has  been  argued  extensively 
and  with  ability  by  counsel,  and  while  their  briefs  have  been 
examined  with  care,  we  see  no  necessity  for  more  elaborate 
treatment  of  the  questions  involved  or  for  the  specific  con- 
sideration of  the  distinguishing  features  of  the  various  cases 
which  have  been  cited. 
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It  seems  clear  that  we  are  called  upon  to  determine  tho 
application  of  a  few  well-settled  principles  of  law,  and  that 
there  is  no  legal  ground  for  interfering  with  the  result  reached 
by  the  lower  court. 

The  judgment  and  order  are  therefore  affirmed 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  8,  1918. 


[€»▼.   No.   1792.    Third  Appellate  Dwtrict.— Marcli   4,   1918.] 

A.  P.  HOTALING  &  CO.,  Respondent,  v.  L.  HAMILTON, 

Appellant. 

C6NTBACT  —  ASSIONMBNT     FOB     BENEFIT     OF     CREDITOBS  —  ACTION     FOS 

Bbkaoh— Pbotbction  Against  Actions  by  Other  Cbeditobs — Find- 
ings AND  Judgment — Right  of  Defendant. — In  an  action  by  on« 
ereditor  against  another  creditor  for  damages  for  violation  of  ai& 
agreement  by  the  terms  of  which  the  debtor's  property  was  assigned 
to  the  defendant  in  trust  for  the  benefit  of  all  the  creditors,  the  do* 
fendant)  to  be  protected  against  personal  actions  against  him  by 
creditors  other  than  the  plaintiff  for  damages  for  a  violation  of  the 
trust  agreement,  is,  notwithstanding  that  the  action  purports  to  be 
one  in  law  for  damages,  entitled  not  only  to  an  accounting  of  the 
trust  property  and  funds,  but  also  entitled  to  clear  and  specifie 
findings,  and  a  judgment  based  thereon  adjudicating  the  respective 
rights  of  all  the  creditors* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County.    James  P.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mason  I.  Bailey,  and  Taylor  &  Tebbe,  for  Appellant. 

Samuel  T.  Bush,  and  B.  E.  Collier,  for  Respondent 

HART,  J. — The  action  is  for  damages  for  the  breach  of  a 
certain  written  agreement  entered  into  and  executed  by  the 
pai'ties  hereto. 
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The  complaint  alleges  that,  prior  to  the  eighteenth  day  of 
July,  1914,  one  B.  F.  Crist  owned,  operated,  and  conducted 
a  saloon  and  retail  liquor  business  in  the  town  of  Dunsmuir 
Siskiyou  County;  that  said  Crist  was  indebted  to  the  plain- 
tiff and  to  numerous  other  creditors  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  him  by  said  creditors;  that 
said  Crist  was  then  and  there  unable  to  pay  said  indebted- 
ness, and  that  ''all  of  said  indebtedness  is  still  unpaid;  that 
at  the  suggestion  and  by  and  with  the  consent  of  this  de- 
fendant and  this  plaintiff,  the  said  Crist,  on  or  about  said 
eighteenth  day  of  July,  1914,  transferred,  assigned,  and  con- 
veyed to  the  defendant  all  his  rights,  title,  and  interest  in 
and  to  the  said  business  and  all  the  property  of  any  kind 
connected  with  and  appertaining  thereto,  including  the  saloon 
license  granted  by  the  town  of  Dunsmuir,"  in  trust  for  th(* 
benefit  of  all  of  said  creditors,  with  the  understanding  and 
agreement  then  and  there  expressly  made  and  had  between 
said  Crist  and  this  plaintiff  and  defendant  that  the  said 
transfer,  assignment,  and  conveyance  was  made  and  executed 
upon  condition  that  the  said  defendant  should  occupy  and 
conduct  said  business  and  conserve  the  assets  thereof  for  the 
joint  benefit  of  all  of  said  creditors  and  distribute  the  net 
proceeds  and  profits  realized  therefrom  pro  rata  to  all  said 
creditors";  that,  on  said  eighteenth  day  of  July,  1914,  the  de- 
fendant entered  into  and  took  possession  of  all  of  said  prop- 
erty under  said  agreement  and  upon  the  terms  and  conditions 
therein  specified,  and  remained  and  continued  in  possession 
thereof  thereunder  until  some  time  in  the  month  of  Decem- 
ber, 1914,  when  he,  without  the  consent  or  the  permission 
of  the  plaintiff  or  any  of  the  other  aforesaid  creditors,  trans- 
ferred and  conveyed  all  right,  title,  and  interest  in  and  to 
said  business,  including  the  town  license  to  conduct  the  same, 
to  one  Toleman,  "who  ever  since  has  been  and  is  now  in  pos- 
session thereof  and  who  ever  since  and  now  claims  to  be  the 
owner  thereof."  It  is  further  alleged  that  the  said  saloon 
business  and  all  the  property  appertaining  thereto,  including 
the  said  saloon  license,  were  at  all  times  mentioned  in  the 
complaint  and  are  actually  and  reasonably  worth  the  sum  of 
$2,750;  that  the  defendant  failed  to  exercise  due  and  reason- 
able diligence  in  the  performance  of  the  terms  of  the  said 
agreement,  "and  that  if  defendant  had  done  so  he  could  have 
sold  said  saloon  and  saloon  property  and  license  while  it  wa.^^ 
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in  his  possession  as  trostee  as  aforesaid  for  the  sum  of 
$2,750";  that  defendant  **  willfully,  wrongfully,  carelessly, 
and  negligently  failed  and  refused  to  operate,  conduct,  con- 
serve, or  dispose  of  said  saloon  in  a  business-like,  diligent,  or 
proper  manner,  and  in  violation  of  said  agreement  .  .  .  trans- 
ferred and  surrendered  said  saloon  and  all  property  .  .  .  and 
delivered  possession  thereof  to  the  said  Toleman  for  some 
unknown  consideration,"  thus  allowing  and  permitting  said 
business  and  all  property  connected  therewith  and  the  pro- 
ceeds thereof  to  become  wholly  lost,  to  the  damage  of  said 
plaintiff  and  all  other  creditors  of  the  said  Crist  in  the  sum 
of  $2,750.  The  complaint  proceeds  to  say  that,  within  the 
state  of  California,  there  are  numerous  creditors  of  said 
Crist,  the  exact  number  of  whom  or  the  amount  of  their  re- 
spective claims  the  plaintiff  was  at  the  time  of  the  commence- 
ment of  this  action  unable  to  ascertain,  but  that  the  plaintiff 
is  informed  and  believes,  and  therefore  alleges,  that  said 
claims  exceed  in  the  aggregate  the  sum  of  $2,750,  and  that 
each  and  all  of  said  creditors  have  a  common  and  general 
interest  with  the  plaintiff  in  the  outcome  of  this  action,  and 
that  the  action  is  commenced,  maintained,  and  prosecuted  on 
behalf  and  for  the  benefit  of  all  of  said  creditors  in  common 
with  the  plaintiff,  as  provided  by  section  382  of  the  Code  of 
Civil  Procedure;  **that  it  is  impracticable  to  bring  all  of  the 
said  interested  parties  before  this  court,  and  that  this  plain- 
tiff does  hereby  consent  to  the  intervention  in  this  action  of 
said  creditors  at  any  time  that  the  court  may  grant  them 
leave  to  intervene,  and  does  hereby  agree  to  pro  rate  to  and 
with  all  of  said  creditors  in  a  lawful  manner  the  proceeds  of 
any  judgment  obtained  herein." 

The  prayer  of  the  complaint  is  for  "judgment  against  said 
defendant  in  the  sum  of  $2,750  damages,"  with  legal  inter- 
est and  costs. 

A  demurrer  on  general  and  special  grounds  was  inter- 
posed to  the  complaint,  and  the  same  being  overruled,  the 
defendant  met  the  issues  submitted  by  the  plaintiff  by  specifi- 
cally denying  the  vital  averments  of  the  complaint. 

The  cause  was  tried  before  a  jury  and  a  verdict  returned 
in  favor  of  the  plaintiff  in  the  sum  of  $950.  Judgment  was 
entered  accordingly. 

This  appeal  is  by  the  defendant  from  said  judgment. 
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The  action  proceeds  upon  the  theory  that  defendant  was 
the  trustee  for  the  creditors  of  Crist;  that  the  sale  to  Tolcman 
was  without  the  consent  or  permission  or  knowledge  of  the 
plaintiff  or  other  creditors,  and  that  the  sum  received  by  de- 
fendant from  Toleman  was  greatly  below  the  value  of  the 
property.  The  plaintiff  contends  that  as  to  the  remedy,  it 
had  the  right  to  elect  between  an  action  for  an  accounting 
in  equity  of  the  trust  property  and  the  proceeds  derived 
therefrom  and  therefor  and  an  action  in  tort  for  a  wrongful 
breach  of  the  trust  agreement,  and  selected  the  latter  remedy. 

Appellant  contends:  1.  That  the  case  is  essentially  one  in 
equity,  that  the  verdict  of  the  jury  was  advisory  only,  and 
that  the  court  should  have  found  the  facts;  2.  That  the  evi- 
dence was  insufficient  to  justify  the  verdict,  the  amount  found 
by  the  jury  as  the  value  of  the  property  being  excessive. 

The  evidence  discloses  that  for  several  years  prior  to  the 
fourteenth  day  of  July,  1914,  said  Crist  owned  and  operated 
the  saloon  property  and  business  in  question;  that,  on  that 
date,  being  unable  to  meet  an  indebtedness  of  approximately 
four  thousand  dollars  which  he  had  incurred  in  the  operation 
of  said  business,  he  sold  the  same,  together  with  the  stock 
of  liquors  and  cigars  then  on  hand  and  the  fixtures,  to  the 
defendant,  giving  the  latter  a  bill  of  sale  as  evidence  of  the 
transfer;  that,  on  the  eighteenth  day  of  July,  1914,  one  Raf- 
ferty,  a  representative  of  the  plaintiff,  having  previously 
learned  of  said  transfer,  went  to  Dunsmuir  and  called  upon 
the  defendant  and  said  to  him  that  the  plaintiff,  to  which 
Crist  was  indebted  in  a  large  sum  of  money,  would  not  stand 
for  the  transfer  of  the  saloon  by  Crist  to  him,  and,  after  con- 
siderable conversation  about  the  matter,  the  two  men  (Raf- 
ferty  and  the  defendant)  agreed  to  the  proposition  embraced 
within  the  written  agreement  upon  which  this  action  is 
founded.  The  evidence  further  shows  that  Crist  was,  at  the 
time  said  agreement  was  made  and  executed,  indebted  to  the 
defendant  in  the  sum  of  about  eight  hundred  dollars  and  to 
the  plaintiff  in  the  sum  of  one  thousand  two  hundred  dollars. 

Crist  testified  that  he  was  indebted  to  his  several  creditors 
in  a  sum  amounting  near  to  four  thousand  dollars.  A  Mr. 
Dijrgles,  a  wholesale  liquor  dealer,  testified  that  Crist  was  in- 
debted to  him  for  liquors  in  the  sum  of  $32.50.  There  was 
no  testimony  showing  who  the  other  creditors,  if  any,  were 
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or  how  much  he  owed  to  persons  other  than  the  plaintiff,  the 
defendant,  and  Diggles. 

The  defendant  testified  that  the  business,  while  under  his 
management,  did  not  pay  or  return  any  profits,  and  that,  as 
a  matter  of  fact,  during  said  time  he  paid  out  more  than  he 
took  in  by  the  sum  of  $141.30.  This  testimony  was  not  con- 
tradicted, except  in  the  testimony  of  Attorney  Bailey,  of 
Dunsmuir,  to  whom  it  was  agreed  that  all  profits  received 
by  the  defendant  from  the  business  should  be  turned  over 
and  by  him  distributed  pro  rata  to  the  creditors,  who  testified 
that  in  one  of  the  monUis  during  which  the  saloon  was  man- 
aged by  Hamilton  under  the  trust  agreement  the  latter  turned 
in  to  him  $102  as  profits  from  the  business. 

The  transaction  culminating  in  the  agreement,  ^hile  not 
strictly  a  technical  assignment  by  Crist  for  the  benv^fit  of  his 
creditors,  amounted  in  practical  effect  to  the  same  thing. 
But  whether  it  was  or  not,  the  agreement  nevertheless  pur- 
ports to  be  for  the  benefit  of  all  the  creditors  of  Crist,  and 
the  complaint,  as  we  have  shown,  proceeds  upon  that  theory. 

That  there  were  other  creditors  than  the  plaintiff,  the  de- 
fendant, and  Diggles,  is  made  manifest  by  the  fact  that, 
whereas  the  combined  claims  of  these  persons  against  Crist 
is  or  was  approximately  $2,032.50  only,  the  aggregate  indebt- 
edness of  Crist  was  approximately  four  thousand  dollars. 
Both  the  complaint  and  the  evidence  show  this  to  be  so. 
There  is  no  showing  either  in  the  complaint  or  by  the  proofs 
that  the  creditors  other  than  the  plaintiff  and  the  defendant 
knew  anything  about  or  consented  to  or  bound  themselves  by 
the  agreement  which  is  the  basis  of  this  action  or  by  any 
judgment  that  might  be  obtained  herein.  The  defendant,  to 
be  protected  against  personal  actions  against  him  by  creditors 
other  than  the  plaintiff  for  damages  for  a  violation  of  the 
trust  agreement,  was,  notwithstanding  that  the  action  pur- 
ports to  be  one  in  law  for  damages,  entitled  not  only  to  an 
accounting  of  the  trust  property  and  funds,  but  also  entitled 
to  clear  and  specific  findings  of  the  facts  by  the  court  or  by 
the  jury  under  the  order  or  direction  of  the  court,  and  a  jud:^:- 
ment  based  upon  those  findings  involving  an  adjudication  of 
the  respective  rights  of  all  the  creditors  of  Crist.  Th(*  ge:i- 
eral  verdict  and  the  judgment  thereupon  entered  are  tmccr- 
tain  as  to  many  important  facts  essentially  arising  under  the 
isiiiies  as  made  by  the  pleadings.    It  cannot  be  determined 
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either  from  the  verdict  or  the  judgment  who  the  creditors  of 
Crist  are  or  who  are  entitled  to  partake  of  the  fruits  of  the 
judgment  and  to  what  extent.  Then  the  further  question 
arises,  What  is  the  effect  or  full  scope  of  the  judgment?  Does 
it  end  or  extinguish  the  trust  so  as  to  protect  the  defendant 
against  the  effect  of  actions  by  other  creditors  than  the  plain- 
tiff for  damages  for  breach  of  the  trust  agreement  f  These 
and  a  number  of  other  matters  which  could  be  suggested  are 
of  vital  importance  to  the  defendant,  and,  whether  the  action 
be  one  at  law  or  in  equity,  it  should  have  been  disiM>Bed  of 
by  special  and  distinct  findings  either  by  the  court  or  by  the 
jury  under  the  order  or  direction  of  the  court  We  are  of 
the  opinion,  however,  that,  although  the  plaintiff  seeks  relief 
by  way  of  compensatory  damages,  the  peculiar  nature  of  the 
transaction  on  which  the  action  is  based  and  the  averments 
of  the  complaint  bring  the  action  within  the  cognizance  of 
equity,  since  an  accounting  was  necessary  to  arrive  at  a  just 
determination  of  the  rights  of  the  respective  beneficiaries  and 
that  special  findings  and  conclusions  of  law  were  necessary 
to  a  specific  and  definite  adjudication  thereof.  (See  Wtrv- 
gate  v.  Ferris,  50  Cal.  105.)  At  all  events,  as  above  stated, 
the  general  verdict  is  not  determinative  of  the  issues  as  made 
by  the  pleadings  and  developed  by  the  evidence,  and  the 
judgment  is,  therefore,  without  sufficient  support. 

In  view  of  the  conclusion  thus  reached,  the  point  that  the 
evidence  is  insufficient  to  support  the  verdict,  while  possess- 
ing much  force,  need  not  be  considered  here. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eotirt, 
after  judsrment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  May  3, 1918. 
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[Civ.  No.  2113.    Second  Appellate  DistHet.— March  4,  1918.] 

B.  K.  FOSTER,  AppeUant,  v.  LOS  ANGELES  TRUST  ft 
SAVINGS  BANK  (a  Corporation),  Respondent 

CoNTBAOT— Deposit  of  Monet  fob  Payment  of  Motor  Cars — Refusal 
TO  Accept  Dsutert — Action  Against  Buyer— Waiver  of  Right 
TO  BECOvm  Deposit. — Under  an  agreement  between  a  buyer  and 
teUer  of  motor  ears,  where  money  was  deposited  ia  a  bank  to  paj 
for  the  cars  to  be  turned  over  upon  delivery,  the  seller  waived  its 
rights  against  the  bank  for  recovery  of  the  money,  where  on  refusal 
of  the  buyer  -to  accept  delivery  it  sold  the  property  at  public  auction 
and  sued  the  buyer  alone  and  obtained  judgment  for  the  full  amount 
oX  the  difference  between  the  amount  actually  secured  at  the  sale 
and  the  amount  of  the  contract  price,  without  making  any  account 
whatever  of  the  deposit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Isidore  B.  Doekweiler,  W.  D.  Finch,  and  Thomas  A.  J. 
Dockweiler,  for  Appellant. 

Jones  ft  Weller,  for  Respondent 

JAMES,  J. — This  action  was  brought  to  recover  the  sum 
of  $840  and  interest.  The  gist  of  the  claim  of  the  plaintiff 
was  that  this  money  had  been  deposited  with  the  defendant 
by  a  third  party  for  his  benefit,  and  that  conditions  prece- 
dent having  been  satisfied  and  demand  made,  plaintiff  was 
entitled  to  collect  from  the  defendant  the  sum  mentioned. 
Answer  was  filed  to  the  complaint  and  among  the  defenses 
alleged  was  that  of  the  bar  of  the  statute  of  limitations.  The 
case  came  on  for  trial  and  before  any  witnesses  were  exam- 
ined, defendant  asked  and  was  allowed  to  withdraw  its  plea 
of  the  statute  of  limitations.  Thereupon,  plaintiff  being 
called  as  a  witness  in  his  own  behalf,  defendant  objected  to 
the  introduction  of  any  evidence  on  the  ground  that  plaintiff's 
complaint  failed  to  state  sufficient  facts  to  constitute  a  cause 
of  action.  This  objection  was  sustained  and  the  judgment  of 
dismissal,  from  which  this  appeal  is  taken,  followed. 
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It  will  be  necessary  to  a  proper  understanding  of  the  legal 
question  presented  to  state  more  particularly  the  facts  relied 
upon  by  plaintiff  to  sustain  his  suit,  as  the  same  are  expressed 
in  the  complaint.  In  March,  1907,  the  plaintiff  and  A.  W. 
McCready  entered  into  a  contract  executory  in  form  as  to 
both  parties,  by  which  McCready  purchased  from  the  plain- 
tiff ten  motor  cars,  to  be  thereafter  shipped  from  St.  Louis, 
Missouri.  The  cars  were  to  cost  McCready  in  Los  Angeles 
two  thousand  eight  hundred  dollars  each.  One  car  was  to 
be  shipped  immediately  on  the  making  of  the  agreement  and 
the  remainder,  in  lots  of  three,  were  to  be  shipped  in  March, 
April,  and  June,  respectively,  of  the  same  /ear.  McCready 
deposited  with  the  defendant  on  account  of  the  purchase  and 
for  plaintiff's  benefit  the  sum  of  two  thousand  eight  hundred 
dollars,  which  the  defendant  was  instructed  to  pay  over  to 
the  plaintiff  in  installments  of  $280  for  each  car  as  the  same 
was  delivered.  In  May  of  the  same  year  three  of  the  cars 
contracted  for  were  delivered  to  McCready  and  were  paid  for 
in  full  by  McCready.  Thereupon  McCready  and  the  plain- 
tiff mutually  released  one  another  aa  to  the  sale  and  pur- 
chase of  four  of  the  cars  referred  to  in  the  contract,  and 
agreed  further  that  McCready  might  draw  down  the  sum  of 
$1,960  of  the  two  thousand  eight  hundred  dollars  deposit. 
The  defendant  was  advised  of  this  change  in  the  agreement 
of  the  parties  by  letter  in  the  following  form : 

•'May  24,  1907. 
*'Los  Angeles  Trust  Co. 

''Gentlemen:  We  agree  to  the  releasing  of  $1,960  of  the 
$2,800  deposit  on  the  escrow  on  Moon  motor  car  balance  to 
be  applied  on  the  last  three  cars.  Time  of  shipment  of  same 
to  be  extended  to  Aug.  15,  1907. 

**B.  K.  Foster, 
*'A.  W.  MoCbbady.'' 

Thereafter,  and  in  August,  the  three  motor  cars  agreed  to 
be  last  delivered  arrived,  and  on  August  Slst  the  plaintiff 
notified  McCready  and  the  defendant  that  the  cars  had  ar- 
rived and  were  ready  for  delivery  in  accordance  with  the 
contract,  and  an  offer  was  then  made  to  deliver  the  same. 
McCready  refused  to  accept  the  cars  and  this  defendant  re- 
fused to  pay  over  the  balance  of  the  deposit,  which  amounted 
to  $SIO.  !)eing  the  same  sura  herein  sued  for.  The  refusnl 
of  dci'eiulaut  to  pay  over  t!»o  money  was  based  upon  instruc- 
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lions  given  to  it  by  McCready.  Thereafter  the  plaintiff  gave 
due  notice  that  he  would  sell  the  three  cars  at  public  auc- 
tion, and  such  a  sale  was  held.  The  three  cars  were  sold  at 
this  sale  for  an  aggregate  of  $6,020.  The  expenses  of  sale 
iiiiinunted  to  the  sura  of  about  four  hundred  dollars.  There- 
after an  action  was  commenced  by  this  plaintiff  in  the 
snp'^rior  court,  in  which  action  McCready  and  this  defendant 
were  made  defendants  and  in  which  action  plaintiff  sought  to 
recover  from  McCready  the  difference  between  the  amount 
received  by  him  for  the  motor  cars  at  the  auction  sale,  plus 
expenses  of  sale,  and  the  price  which  McCready  had  agreed 
to  pay  for  the  cars.  It  is  not  stated  whether  in  this  action 
summons  was  served  upon  this  defendant,  but  it  is  set  forth 
in  the  complaint  here  that  defendant  McCready  demurred  to 
the  complaint  in  the  action  last  mentioned,  which  demurrer 
was  sustained.  Thereupon  this  plaintiff,  being  the  plaintiff 
there,  filed  an  amended  complaint  in  which  iJiis  defendant 
was  not  named  as  party  defendant.  That  action  proceeded 
to  trial  and  judgment  was  recovered  against  McCready  for 
the  amount  prayed  for.  The  judgment  was  rendered  in 
November,  1908.  This  action  was  commenced  in  March,  1915. 
It  is  appellant's  contention  that  the  money  deposited  by 
McCready  with  the  defendant  bank  became  due  to  plaintiff 
upon  the  performance  of  the  conditions  precedent,  to  wit, 
the  offer  to  deliver  the  motor  cars  contracted  for,  and  that 
upon  the  refusal  of  the  bank  to  pay  the  same  to  him,  there 
arose  a  cause  of  action  in  favor  of  the  plaintiff  entitling  him 
to  recover  the  principal  amount  in  suit.  Respondent  asserts 
in  its  brief  that  it  was  acting  as  a  mere  depository,  and  under 
the  provisions  of  section  1822  et  seq.  of  the  Civil  Code,  was 
obligated  to  return  to  McCready  the  money  upon  his  making 
demand  therefor.  Respondent  asserts  that  the  conditions  of 
the  deposit  were  not  like  those  attending  an  escrow,  wherein  a 
release  of  the  fund  must  be  assented  to  by  both  the  depositor 
and  the  other  party  in  interest.  However,  there  is  no  occasion 
for  dispute  as  to  terms  in  characterizing  the  situation  which 
arose  between  the  plaintiff  and  defendant.  It  is  quite  dear 
that  the  contract  as  made  between  Foster  and  McCready,  and 
of  which  the  bank  had  full  instruction,  required  the  depository 
to  pay  over  to  Poster  the  remainder  of  the  deposit  when  the  last 
three  cars  were  delivered.  The  depository  was  the  agent  of 
both  parties  for  the  purpose  of  applying  the  money  in  the  way 
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contracted  for.  On  the  other  hand,  had  Poster  failed  to  de- 
liver the  cars  or  to  offer  to  deliver  them,  it  is  equally  clear  that 
the  money  would  then  belong  to  McCready  and  he  would  be 
entitled  to  recover  it  from  the  bank.  We  think,  however, 
that  the  facts  as  stated  in  the  complaint  of  plaintiff  show 
that  the  plaintiff  waived  his  right  to  recover  this  money  from 
the  bank.  If  upon  the  tender  of  the  motor  cars  it  may  be 
said  that  the  defendant  held  in  its  hands  as  agent  for  the 
plaintiff  the  $840,  then  it  must  also  be  said  that  there  was 
then  paid  upon  the  purchase  price  of  the  motor  cars  the  sum 
of  $840,  for  the  possession  of  the  money  by  the  agent  of  the 
plaintiff  would  be  the  possession  of  the  plaintiff.  However, 
plaintiff  was  not  content  to  assert  his  right  to  the  deposit 
and  refused  to  so  apply  the  deposit  at  that  time.  Plaintiff 
acted  in  a  way  which  was  inconsistent  with  the  idea  that  he 
further  asserted  ownership  of  the  remainder  of  the  fund. 
After  selling  the  motor  cars  at  public  auction,  he  proceeded 
to  bring  an  action  against  McCready  for  the  full  amount  of 
the  difference  between  what  plaintiff  actually  secured  at  the 
auction  sale  of  the  cars  and  the  amount  of  the  contract  price, 
making  no  account  whatever  of  the  $840  which  he  now  alleges 
he  is  entitled  to  recover.  In  our  opinion,  after  such  action 
was  taken  by  the  plaintiff,  the  bank  was  justified,  upon  the 
demand  of  McCready,  in  refusing  to  turn  over  the  money  to 
the  plaintiff. 
The  judgment  appealed  from  is  afSrmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem.,  concurred. 


[Civ.   Ko.   2360.    First   Appellate  Distriet.—Mareli  6,   1918.1 

SHELL  COMPANY  OF  CALIFORNIA  et  al.,  Petitioners, 
V.  INDUSTRIAL  ACCIDENT  COMMISSION  et  al., 
Respondents. 

WoBKMSN's  Compensation  Act — Second  Injury— Relation  to  Origi- 
nal AccmENT — SuiTiciENGT  OF  ETviDENCE. — In  this  proceeding  to 
review  an  award  of  coropeDsation  made  by  the  Industrial  Accident 
Commission  for  the  death  of  an  employee  following  the  performance 
of  a  surgical  operation  made  necessary  by  a  second  injury  received 
while  obeying  the  doctor's  instructions  to  exercise  his  leg,  which  had 
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been  fractured  in  the  original  aecident,  it  is  held  that  the  evidence 
supports  the  finding  that  the  second  injury  arose  from  a  condition 
produced  by  the  first  injury. 

Id. — Manner  of  Secx)nd  Injuby — Evidence — Declarations  of  De- 
ceased.— ^Under  the  amendment  of  1915  to  section  77  (a)  of  the 
Workmen's  Compensation  A«ty  making  hearsay  evidence  admissible 
in  cases  of  death,  where  the  hearsay  testimony  relates  directly  to  the 
injury  in  question,  declarations  of  the  deceased  to  the  effect  that 
his  crutch  slipped  and  that  he  fell,  refracturing  his  bone,  are  admissi- 
ble where  death  resulted  from  an  operation  made  necessary  by  such 
injury. 

Id. — Evidence— Deqbeb  of  Froof.— The  Workmen's  Compensation  Act 
docs  not  require  demonstration  as  to  the  cause  of  death,  but  only  that 
degree  of  proof  which  produces  conviction  in  an  unprejudiced  mind. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  review  an  award  of  the  Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Redman  &  Alexander,  for  Petitioners. 

Christopher  M.  Bradley,  for  Respondent  Industrial  Acci- 
dent Commission. 

Henry  S.  Richmond,  for  Respondent  Fleming. 

BEASLY,  J.,  pro  tern. — Petition  for  writ  of  review  by  the 
Shell  Company  of  California  against  the  Industrial  Accident 
Commission  and  Catherine  Fleming,  individually,  and  as 
guardian  ad  litem  of  John  Fleming. 

The  undisputed  facts  of  this  matter  are  briefly  these:  On 
July  8,  1916,  the  husband  of  the  respondent,  Catherine  Flem 
ing,  and  father  of  John  Fleming,  received  an  injury  while 
in  the  employ  of  the  petitioner,  the  Shell  Company  of  Cali- 
fornia, by  which  the  neck  of  his  femur  was  broken.  He  made 
a  slow  recovery,  and  on  January  11,  1917,  while  exercising 
his  leg  by  walking  in  his  yard,  under  the  special  direction 
of  his  surgeon  so  to  do,  he  slipped  and  refractured  the  bone 
at  the  same  point.  The  bones  never  united  after  this  second 
fracture  except  by  a  fibrous  connection,  and  on  April  27, 
1917,  the  doctor  decided  that  an  open  operation  was  neces- 
sary to  readjust  the  bone.     This  was  performed,  and  while  the 
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operation  seemed  to  be  a  success,  it  transpired  that  within 
a  few  hours  thereafter  his  stomach  filled  with  gas  and  became 
greatly  distended,  his  heart  collapsed,  and  he  died. 

The  Industrial  Accident  Commission  awarded  a  death  bene- 
fit to  the  respondents,  Catherine  Fleming  and  John  Fleming, 
and  the  petitioner  applies  to  this  court  to  have  this  award 
set  aside  upon  the  usual  grounds. 

The  points  made  against  the  award  are  two.  The  first  is 
that  the  second  accident  was  independent  of  the  first,  and  that 
therefore  no  award  can  be  made  therefor;  and  the  second 
point  is  that  Mr.  Fleming  died  from  causes  not  in  any  way 
connected  with  the  original  accident. 

We  are  satisfied  that  both  points  must  be  decided  upon  the 
facts  and  that  the  award  must  be  sustained,  and  we  will 
briefly  give  our  reasons  for  this  conclusion. 

The  undisputed  facts  are  as  above  stated;  and  it  appear- 
ing therefrom  that  Fleming  at  the  time  of  his  second  injury 
was  obeying  his  doctor's  instructions  to  exercise  his  leg,  that 
he  fell  and  that  the  fibrous  connection  which  had  been  estab- 
lished was  torn  loose  at  the  point  of  the  previous  fracture, 
are  circumstances  which  seem  to  us  to  be  conclusive  to  the 
effect  that  this  second  injury  arose  from  a  condition  pro- 
duced by  the  first  injury. 

Petitioner,  however,  contends  that  this  is  not  so,  and  it  is 
therefore  proper  to  state  that  in  addition  to  the  circum- 
stances above  specified  there  was  other  evidence  which  must 
be  satisfying  to  anyone  that  the  condition  did  arise  from  the 
condition  produced  by  the  original  accident.  This  evidence 
consists  of  declarations  of  the  deceased  to  the  effect  that  his 
crutch  slipped  and  that  he  fell.  He  made  other  statements 
of  the  circumstances  connected  with  the  accident,  but  none 
which,  it  seems  to  us,  are  inconsistent  with  this  statement, 
and  even  if  they  may  be  so  considered,  this  court  will  not 
say  that  the  Industrial  Accident  Commission  was  not  correct 
in  adopting  this  statement  that  his  crutch  slipped  and  that 
he  thus  fell  and  refractured  his  bone. 

The  petitioner  further  contends  with  respect  to  this  testi- 
mony that  it  was  hearsay,  and  therefore  not  admissible.  It 
insists  that  the  rule  in  the  cases  of  Englebretson  v.  Industrial 
Accident  Commission,  170  Cal.  793,  [151  Pac.  421,  10 
N.  C.  C.  A.  545],  and  Emploxfers*  Assurance  Corporation  v.  /n- 
dvstrial  Accident  Comnmsion,  170  Cal.  800,  [151  Pac.  423], 

36  Cal.  App. — SO 


Digitized  by  VjOOQIC 


4G6        Shell  Co.  v.  Industrial  Acc.  Com.     [36  Cal.  A  pp. 

against  the  same  defendant,  still  obtains  in  this  state;  but 
since  those  cases  were  decided,  section  77  (a)  of  the  Work- 
men's Comx>en8ation  Act  has  been  amended  [Stats.  1915, 
p.  1102],  so  as  to  make  hearsay  evidence  admissible  in  cases 
of  death  where  the  hearsay  testimony  relates  directly  to  the 
injury  in  question.  Petitioner  contends  that  this  statute  is 
not  broad  enough  to  cover  the  present  case  in  that,  as  it 
claims,  the  evidence  as  to  the  manner  of  occurrence  of  the 
second  accident  does  not  directly  relate  to  the  injury  which 
the  statute  seeks  to  compensate. 

We  cannot  concede  so  narrow  a  construction  to  the  amend- 
ment. Its  purpose  was  to  permit  hearsay  evidence  to  be 
given  in  support  of  a  claim  in  case  of  death,  and  as  this 
second  injury  was  the  direct  outcome  of  the  first,  we  think 
the  statute  broad  enough  to  cover  it  and  to  permit  hearsay 
evidence  of  the  manner  in  which  it  occurred  to  be  given  in 
this  case. 

In  support  of  its  second  point,  that  death  was  caused  by 
extraneous  circumstances  and  not  by  the  surgical  operation, 
the  petitioner  insists  that  the  evidence  is  so  conflicting  and 
inconclusive  that  it  will  not  sustain  the  award. 

The  facts  as  to  the  manner  of  Mr.  Fleming's  death,  that 
is,  that  he  was  operated  upon  by  the  opening  of  his  hip  and 
the  readjustment  of  its  bones,  and  that  some  hours  later 
he  died  from  inflation  of  his  stomach  caused  by  an  accumu- 
lation of  gas  pressing  against  the  diaphragm  and  causing  the 
heart  to  collapse,  there  seems  no  reasonable  ground  to  dis- 
pute, bnt  the  doctors  differed  somewhat  in  their  opinions  as  to 
what  caused  the  accumulation  of  the  gas,  and  whether  Flem- 
ing died  from  the  failure  of  a  weak  heart,  or  whether  the 
heart  collapsed  as  a  result  of  the  action  of  the  gas.  Dr.  Gib- 
bons, the  medical  adviser  of  the  Industrial  Accident  Commis- 
sion, gave  it  as  his  opinion  that  the  condition  stated  by  the 
attending  physicians  reasonably  showed  that  death  was  due 
to  the  operation,  and  added  that  this  opinion  was  not  based 
upon  passibilities  but  upon  the  probabilities  of  the  case.  He 
believed  that  the  death  was  caused  by  the  condition  produced 
by  the  anesthetic,  or  operation,  or  both.  He  admitted  that 
other  causes  might  operate  to  cause  the  accumulation  of  gas. 
but  after  examining  the  entire  record,  including  the  testimony 
of  the  other  doctors,  and  havincr  all  the  facts  available  before 
him,  he  stated  that  no  other  factor  was  disclosed    by  the 
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record  which  might  have  produced  the  condition  referred  to 
except  the  anesthetic  and  the  surgical  operation. 

It  is  conceded  that  other  causes  may  be  followed  by  an 
accumulation  of  gas  in  the  stomach,  and  ako  that  the  heart 
might  have  collapsed  from  natural  causes,  and  counsel  for 
petitioner  therefore  urges  that  the  evidence  is  not  sufficient 
to  sustain  the  finding  upon  this  point.  But  Dr.  Gibbons  may 
be  said,  in  the  language  of  the  supreme  court  in  Santa  v. 
Industrial  Accident  Commission,  175  Cal.  235,  [165  Pac. 
689],  **to  have  been  giving  what  on  the  facts  before  him  and 
m  the  light  of  medical  science  appeared  to  be  the  most  prob- 
able explanation  of  the  event."  We  can,  therefore,  see  no 
distinction  between  that  case  and  this,  and,  besides,  the  law 
does  not  require  demonstration,  but  only  that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced  mind,  and 
surely  no  unprejudiced  mind,  reading  the  statements  of  these 
physicians  as  to  the  manner  of  this  man's  death,  could  come 
to  any  other  reasonable  conclusion  than  that  Fleming  died 
as  the  result  of  this  surgical  operation.  The  commission 
found  in  accordance  with  Dr.  Gibbons'  opinion  on  this  point, 
and  this  finding  in  the  state  of  the  evidence  we  may  not 
disturb. 

For  the  reasons  given  the  petition  is  dismissed. 

Zook,  P.  J.,  pro  tem.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgnient  in  the  district  court  of  appeal,  was  denied 
oy  the  supreme  eourt  on  May  3,  1918. 


[€!▼.  No.  2108.    Seeond  Appellate  Distriet. — March  6,  1918.] 

S.  C.  SMITH  ESTATE  (a  Corporation),  Appellant,  v.  J.  M. 
DUNN  AUTO  COMPANY  (a  Corporation),  Respondent 

Landlord  and  Tenant— Action  for  Rent— Assignment  of  Lease — 
Consideration — Status  of  Assignee — Sufficiency  of  Evtoence. 
In  thifl  action  for  rent  against  the  corporation  assignee  of  a  lease, 
which  had  made  an  assignment  of  the  lease  in  turn  to  an  individual 
who  had  defaulted  in  the  payment  of  the  rent,  it  is  held  that  the  de- 
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feadant  was  an  assi^ee  of  the  lease  for  value,  and  not  a  mere 
reorganization  of  the  original  lessee  corporation  under  a  different 
name. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wiley  ft  Lambert,  for  Appellant. 

T.  N.  Harvey,  and  George  B.  Whitaker,  for  Respondent 

WORKS,  J,,  pro  tern. — The  appellant  was  the  lessor  under 
a  lease  made  to  the  Mason  &  Flickinger  Auto  Company, 
which  assigned  the  instrument  to  the  J.  M.  Dunn  Auto 
Company,  the  respondent.  The  latter  corporation  occupied 
the  premises  covered  by  the  lease  for  more  than  two  years 
and  then,  in  turn,  assigned  it  to  one  Lunceford.  Rent  was 
paid  until  some  months  after  this  last  assignment,  but  a  de- 
fault in  payment  then  followed  and  the  present  action  was 
the  result.  Judgment  went  for  the  defendant  and  the  plain- 
tiflf  appeals. 

The  action  was  commenced  against  the  respondent  as  if  it 
were  the  original  lessee,  under  the  claim  that  it  was  but  the 
Mason  &  Flickinger  Auto  Company  under  another  name;  the 
contention  of  appellant  being  that  the  formation  of  the  re- 
spondent was  merely  a  reorganization  of  the  older  corpora- 
tion, the  one  being  substituted  in  the  place  of  the  other  and 
taking  up  the  business  formerly  conducted  by  it.  As  a  mat- 
ter of  fact,  the  respondent  did  take  a  transfer  of  the  business 
and  assets  of  the  Mason  &  Flickinger  Auto  Company. 

The  sole  point  presented  by  appellant  in  whether  eertain 
findings  of  fact  are  supported  by  the  evidence.  These  find- 
ings were,  first,  that  it  was  not  true  that  the  officers,  direct- 
ors, and  stockholders  of  the  Mason  &  Flickinger  Auto  Company 
formed  the  respondent ;  second,  that  it  was  not  true  that  the 
older  corporation  transferred  to  the  new,  without  considera- 
tion, the  leasehold  interest  under  the  lease  from  appellant, 
together  with  all  its  other  assets;  third,  that  it  was  not  true 
that  the  new  corporation  continued  the  business  of  the  older 
one.  Another  finding  is  also  assailed,  but  it  becomes  imma- 
terial, in  view  of  the  state  of  the  evidence  upon  which  the 
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others  mentioned  are  based.  Those  findings  are  supported 
by  the  record.  There  is  some  evidence  to  sustain  each  of 
the  following  assertions:  There  were  some  stockholders  of 
respondent  at  its  organization  who  had  not  been  stockholders 
of  the  older  company.  The  organization  of  the  respondent 
was  planned  before  its  prospective  incorporators  took  np 
negotiations  for  the  acquisition  of  the  assets  of  the  older  com- 
pany, although  that  purchase  took  place  before  the  actual 
formation  of  the  respondent.  The  prospective  incorporators 
of  the  respondent  acquired  the  agency  for  the  sale  of  two 
particular  makes  of  automobiles  before  the  commencement  of 
the  negotiations  for  the  acquisition  of  the  assets  of  the  Mason 
&  Flickinger  Auto  Company,  and  the  agency  became  the  prop- 
erty of  the  respondent  upon  its  formation.  The  incorporators 
of  the  respondent  put  cash  into  the  business  conducted  by  the 
respondent.  A  consideration  was  paid  by  the  respondent  for 
the  leasehold  interest  and  for  the  other  assets  of  the  Mason 
&  Flickinger  Auto  Company  which  were  taken  over  by  it. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  4,  1918. 


[CIt.   No.   2824.    FirBt   Appellate  District.— MaTch    7,    1918.] 

JAMBS   A.    JOHNSTON,    Respondent,    v.    HERMAN 
MURPHY,  Appellant. 

MoBTGAOl — ^Inpormal  LETTER. — A  letter  neither  acknowledged  nor  re- 
corded, written  by  the  maker  of  a  promissory  note  to  the  payee 
certifying  as  to  the  amount  due  and  that  the  sum  was  secured  by 
a  lien  upon  certain  land,  cannot  be  used  to  defeat  recovery  on  the 
note  upon  the  claim  that  the  letter  was  intended  as  a  mortgage,  where 
the  payee  did  not  accept  or  treat  it  as  a  mortgage. 

Id. — ^Attorney's  Fee — Discretion. — Where  under  the  proviaiors  of  a 
promissory  note  the  duty  of  fixing  a  reasouable  fee  for  the  payee's 
attorney  rests  upon  the  trial  court,  its  judgment  fixing  the  amount 
will  not  be  disturbed  on  appeal  unless  its  discrctlou  has  been  abused. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  0.  Moneur,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  C.  Harrison,  and  Mauriee  E.  Harrison,  for  Appel- 
lant. 

Daniel  O'Connell,  for  Bespondent. 

BEASLY,  J.,  pro  iem, — This  is  an  action  begun  Decem- 
ber 31,  1914,  on  a  promissory  note  given  by  defendant  to 
plaintiff.  The  principal  defense  is  that  the  note  was  secured 
by  a  mortgage  and  that  the  action  should  have  been  one  of 
foreclosure. 

The  note  was  dated  January  23,  1909.  The  alleged  mort- 
gage consists  of  a  letter  from  the  defendant  to  plaintiff,  the 
body  of  which  reads  as  follows:  **I  hereby  certify  that  there 
is  due  to  you  the  sum  of  four  thousand  dollars.  Said  sum 
is  secured  by  a  lien  upon  that  certain  land  comprising  937 
acres  in  the  raneho  Los  Positos,  being  the  same  land  conveyed 
to  me  by  Louis  Aurrecoechea.  The  indebtedness  is  a  prior 
claim  to  any  lien  I  may  have."  The  letter  was  not  acknowl- 
edged nor  recorded. 

The  transactions  between  the  parties  of  which  this  letter 
formed  an  incident  may  be  stated  more  at  large  as  follows: 
The  defendant  Murphy  during  or  perhaps  before  the  year 
1902,  acting  for  one  Aurrecoechea,  borrowed  four  thousand 
dollars  from  plaintiff,  and  Aurrecoechea  executed  a  mortgage 
on  a  ranch  belonging  to  him  to  secure  payment  of  the  loan. 
In  1904  Murphy  purchased  the  ranch  from  Aurrecoechea,  and 
on  July  19,  1906,  he  conveyed  it  to  his  wife.  This  deed  was 
not  recorded  until  June  30,  1908.  Some  time  in  the  early 
summer  of  1906 — so  Johnston  testified — ^Murphy  induced  him 
to  sign  what  he,  Johnston,  supposed  was  a  release  of  a  part 
of  the  ranch  from  the  lien  of  the  Aurrecoechea  mortgage,  but 
what  turned  out  to  be  a  deed  of  the  entire  ranch  to  Murphy. 
This  deed  was  not  recorded  until  November,  1906.  Johnston 
did  not  learn  until  January  23,  1909 — ^the  date  of  the  note  in 
suit — of  the  true  character  of  the  paper  he  had  signed  in 
1906,  namely,  of  the  deed  to  l^Inrphy  of  the  whole  ranch,  nor 
that  this  deed  released  the  ranch  from  the  lien  of  the  mort- 
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<?agc;  nor  was  anything  said  by  Murphy  even  at  that  time 
about  the  deed  to  Mrs.  Murphy,  and  it  appears  from  Johns- 
ton's evidence  that  although  tiie  letter  which  defendant  now 
seeks  to  have  construed  to  be  a  mortgage  is  dated  November 
1,  1906,  it  was  actually  received  by  Johnston  through  the  mail 
and  after  the  execution  of  the  note  in  suit.  It  also  appears 
that  Johnston  kept  this  letter  but  made  no  reply  to  it;  that 
is  to  say,  it  does  not  appear  that  he  accepted  it  or  treated  it 
aA  a  mortgage. 

Upon  the  facts,  the  defendant  desires  to  defeat  recovery 
on  this  note  by  claiming  that  the  letter  in  question  is  a  mort- 
giage,  and  argues  that  if  it  is  not  as  a  matter  of  law  gach,  it 
should  be  so  construed  in  equity. 

We  cannot  agree  with  him,  for  the  reason,  among  others, 
that  it  is  evident  that  Johnston  did  not  receive  or  accept  or 
treat  it  as  a  mortgage;  nor  does  it  appear  upon  its  face  nor 
from  the  surrounding  circumstances  in  evidence  that  Murphy 
ever  so  intended  it.  Counsel  suggests  that  it  is  ''an  imper- 
fect attempt  to  create  a  mortgage'*  which  will  be  considered 
a  mortgage  in  equity,  but  it  seems  to  us,  in  view  of  the  de- 
fendant's conduct  throughout  these  transactions,  that  he  is 
in  no  position  to  invoke  the  aid  of  equity  to  have  this  paper 
declared  a  mortgage — a  result  which  would  defeat  the  col- 
lection of  the  note  in  this  action.  And  it  could  not  be  col- 
lected in  a  new  action  should  the  defendant  plead  the  bar  of 
the  statute  of  limitations.  It  is  quite  plain  from  the  evidence 
that  the  trial  court  decided  that  Murphy  had  deceived  Johns- 
ton into  releasing  the  Aurreeoechea  mortgage  in  full,  and 
that  the  latter  was  not  undeceived  until  after  the  note  sued 
on  here  was  executed.  At  that  time  Murphy's  mortgage 
would  have  been  of  no  value,  for  Mrs.  Murphy  owned  the 
property,  and  Murphy  refused  to  let  her  even  sign  the  note. 
I'pon  these  facts  Murphy  cannot  be  permitted  to  call  upon  a 
court  of  equity  and  conscience  to  indirectly  relieve  him  frori 
the  payment  of  a  just  debt  by  holding  this  mere  letter  to  bo 
a  mortgage.  "It  is  not  alone  fraud  or  illegality  which  will 
prevent  a  suitor  from  entering  a  court  of  equity;  any  really 
unconscientious  conduct  connected  with  the  controversy  to 
which  he  is  a  party  will  repel  him  from  the  forum  whose  vory 
foundation  is  good  conscience."  (1  Pomeroy's  Equity  Juris- 
prudence, 3d  ed.,  sec.  404.) 
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Defendant  claims  that  the  amount  of  interest  included  in 
the  judgment  ia  excessive.  Without  going  into  the  compu- 
tation here  it  is  sufiScient  to  say  that  we  find  no  error  in  the 
amount  allowed  by  the  trial  court  under  this  head.  The 
plaintiflf  testified  clearly  as  to  the  payments,  and  they  were 
not  disputed.  It  is  claimed,  however,  that  the  plaintiff  con- 
tradicted this  testimony  on  cross-examination;  but  his  testi- 
mony on  cross-examination  was  susceptible  of  reconciliation 
with  that  on  direct  examination,  and  it  was  accordingly  the 
duty  of  the  court  to  reconcile  this  testimony.  This  it  patently 
did. 

The  judgment  provides  for  seven  hundred  dollars  attor- 
ney's fees,  which  defendant  objects  is  excessive.  Under  the 
provisions  of  the  note  the  duty  of  fixing  a  reasonable  fee  for 
plaintiff's  attorney  rested  upon  the  trial  court;  and  its  judg- 
ment in  that  matter  will  not  be  disturbed  unless  its  discre- 
tion has  been  abused.  (Berkeley  Bank  of  Savings  &  T.  Co, 
V.  Mitter,  23  Cal.  App.  315,  [137  Pac.  1101].)  The  court's 
discretion  does  not  seem  to  have  been  abused  in  this  case  con- 
sidering the  work  of  counsel  evidenced  by  the  record. 

Judgment  afSrmed. 

Lennon,  P.  J.^  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  2407.    Second  Appellate  Dietriet.— March  8,  1918.] 

R.  S.  LANTERMAN,  Appellant,  v.  HARRY  E.  ANDERSON 
et  al.,  Respondents. 

Weit  of  Review — Office  of. — The  office  of  the  writ  of  eertiorari  is  to 
determine  only  as  to  whether  an  inferior  board  or  court  has  acted 
in  ezcefls  of  jurisdiction,  and  the  investigation  of  the  trial  court^ 
will  go  no  further  than  to  inspect  the  record  as  it  appears  written, 
and  to  determine  from  that  whether  there  has  been  action  taken 
unwarranted  by  the  powers  ^ven  to  the  board  or  court  whose  pro- 
ceedings are  under  review. 

Id. — ^Becord  not  Subject  to  Modification. — The  writ  of  certiorari  may 
not  be  used  to  take  the  place  of  an  appeal  or  to  add  to  or  modify 
a  record  with  respect  to  any  jurisdictional  fact  determined  therein. 
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Id. — Obdeb  Bevoking  License  to  Pkactice  Medicine — Presence  of 

QUOSUK    OF    BOABD — BeCOBB    NOT   SUBJECT    TO    CONTRADICTION. — Cfl 

eertiorari  proceedings  to  review  an  order  of  the  board  of  medical 
examiners  revoking  the  license  of  the  petitioner  to  practice  medicine 
and  snrjjery,  where  the  record  recited  that  a  quorum  of  the  board 
was  present  at  the  hearing  of  the  charges,  it  was  not  error  to  refuse 
to  take  testimony  as  to  whether  a  member  of  the  board  had  absented 
himself  during  the  taking  of  the  eTidence. 

State  Medical  Law — ^Betooation  of  License  fob  Unpbopessional  Con- 
duct— PowEBs  OF  BoABO — Constitutionauty  OF  Peovision. — The 
provision  of  the  State  Medical  Act  (Stats.  1915,  p.  184) ,  that  the 
board  of  medical  examiners  maj  revoke  or  suspend  the  license  of  a 
physician  for  unprofessional  conduct,  is  not  unconstitutional,  as  con- 
ferring powers  which  belong  strictly,  under  the  constitution,  to  the 
judicial  department. 

Id. — Pleading — Sufficiency  of  Complaint. — A  complaint  filed  before 
the  state  board  of  medical  examiners  charging  a  physician,  in  the 
language  of  the  act,  with  committing  a  criminal  abortion,  is  suffi- 
cient, without  stating  the  acts  defined  in  the  Penal  Code,  as  con- 
stituting such  crime,  since  the  language  of  the  statute  is  sufficiently 
explicit  to  advise  a  person  charged  thereunder  of  the  particular  kind 
of  unprofessional  conduct  which  it  is  proposed  to  prove  against  him. 

Id, — Evidbncb— Conviction  upon  Uncorroborated  Testimony  of  Ac- 
complice.— A  proceeding  to  revoke  the  license  of  a  physician  for 
unprofessional  conduct  is  not  criminal  in  its  nature,  and  the  rule  that 
a  person  may  not  be  convicted  upon  the  uncorro-bo rated  testimony 
of  an  accomplice  has  no  application. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Dehm,  Prank  Dominguez,  and  W.  J.  Ford,  for 
Appellant. 

John  W.  Hart,  for  Respondents. 

JAMES,  J. — This  is  an  appeal  from  the  judgment  of  the 
superior  court  rendered  upon  hearing  of  a  writ  of  review  and 
which  judgment  affirmed  the  proceedings  and  determination 
of  the  board  of  medical  examiners  of  the  state,  under  and  by 
which  the  certificate  and  license  authorizing  petitioner  to 
practice  medicine  and  surgery  was  revoked. 
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In  the  court  below,  by  his  petition,  appellant  set  up  a  very 
complete  record  of  the  evidence  and  proceedings  had  before 
the  respondent  board.  Respondents,  not  questioning  the  cor- 
rectness of  the  record  as  there  pleaded,  objected  to  the  legal 
sufficiency  of  tJie  facts  shown.  The  board  further  filed  in  the 
superior  court  affidavits  to  meet  one  allegation  made  in  the 
petition  of  appellant.  By  that  allegation  it  was  asserted  by 
petitioner  to  be  the  fact  that  one  of  the  members  of  the  board 
absented  himself  during  the  hearing,  and  that  therefore  no 
quorum  was  present  at  all  times  while  the  evidence  was  being 
taken.  The  charge  made  and  upon  which  the  order  revoking 
the  license  and  certificate  of  petitioner  was  based  was  that 
petitioner  had  been  guilty  of  unprofessional  conduct  as  de- 
fined by  the  State  Medical  Act.  (Stats.  1915,  p.  184;  Deer- 
ing's  Gen.  Laws,  1915,  p.  877.)  In  section  12  of  that  act 
it  is  provided  that  the  certificate  of  a  physician  may  be 
revoked  or  suspended.  It  is  first  required  that  there  shall  be 
filed  with  the  secretary  of  the  board  a  sworn  complaint 
charging  the  holder  of  the  certificate  with  "having  been 
guilty  of  unprofessional  conduct."  It  is  then  provided  that 
the  secretary  shall  issue  a  citation  requiring  the  certificate 
holder  to  appear  at  the  next  session  of  the  board  of  medical 
examiners,  which  shall  occur  at  least  thirty  days  after  the 
filing  of  the  complaint.  It  is  further  provided  that  after 
issue  has  been  joined  by  answer,  the  board  shall  proceed  to 
determine  the  matter  and  may  hear  such  "proper"  evidence 
as  may  be  adduced  before  it.  In  the  same  section  the  things 
which  shall  constitute  unprofessional  conduct  authorizing 
suspension  or  revocation  of  the  certificate  are  specifically  set 
forth.  Appellant  was  charged  under  the  first  subdivision, 
which  reads  as  follows:  "The  procuring  or  aiding  or  abetting 
or  attempting  or  agreeing  or  offering  to  procure  a  criminal 
abortion."  The  complaint  made,  in  its  charging  part,  was 
as  follows:  "That  on  or  about  June  19,  1916,  the  said  R.  S. 
Lanterman  did,  in  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, procure,  aid  and  abet,  and  attempt,  agree  and  offer 
to  procure  a  criminal  abortion  upon  a  pregnant  woman,  to 
wit,  Elizabeth  Johnson." 

The  first  point  made  by  appellant  is  that  the  trial  court 
erred  in  refusing  to  take  testimony  upon  the  alleged  issue  as 
to  whether  one  member  of  the  board  had  absented  himself 
during  the  taking  of  evidence.     As  before  noted,  the  record 
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of  the  proceedings  had  and  testimony  taken  was  made  a 
part  of  the  petition  of  the  petitioner,  and  as  to  the  correct- 
ness of  that  record  or  its  completeness  respondents  made  no 
issue.  The  oflBce  of  the  writ  of  certiorari  is  to  determine 
only  as  to  whether  the  inferior  board  or  court  has  acted  in 
excess  of  jurisdiction,  and  the  investigation  of  the  trial  court 
will  go  no  further  than  to  inspect  the  record  as  it  appears 
written,  and  to  determine  from  that  whether  there  has  been 
action  taken  unwarranted  by  the  powers  given  to  the  board 
or  court  whose  proceedings  are  under  review.  The  writ  may 
not  be  used  to  take  the  place  of  an  appeal  or  to  add  to  or 
modify  a  record  with  respect  to  any  jurisdictional  fact  deter- 
mined therein.  {In  re  Qrove  Street,  61  Cal.  453 ;  De  Pedro- 
rena  v.  Superior  Court,  80  Cal.  144,  [22  Pac.  71].)  Peti- 
tioner in  no  case  is  permitted  to  contradict  the  record  as 
to  the  jurisdictional  facts  shown  thereby.  Examining  the 
petition  filed  herein,  we  note  at  once  that  the  exhibit  attached 
to  the  petition  purports  to  be  an  exact  record  of  the  pro- 
ceedings had  at  the  hearing  of  the  charge  made  against  peti- 
tioner before  the  medical  board.  That  record  contains  this 
recital:  **At  the  hour  of  11  A.  M.  of  the  above  day,  there 
being  a  quorum  of  the  board  present,  the  following  pro- 
ceedings were  had."  Nowhere  in  that  record — ^and  the 
whole  thereof  is  given  as  from  a  reporter's  transcript — is  it 
shown  that  any  member  of  the  board  absented  himself  during 
the  hearing  of  the  charge.  The  assertion  made  by  the  record 
is  that  a  quorum  of  the  members  was  present,  and  we  cannot 
presume  in  the  face  of  that  recital  that  any  other  condition 
existed  throughout  the  hearing.  There  was  a  recital  that  an 
adjournment  was  taken  at  one  point  until  4  P.  M.  and  at 
4  P.  M.  continued  until  8  P.  M.  of  October  5,  1916,  and  the 
opening  paragraph  of  the  record  made  shows  that  at  the 
convening  of  the  evening  session  a  quorum  of  the  board  was 
again  present.  The  allegation  in  the  petition  charging  that 
a  quorum  was  not  present  at  some  time  during  the  hearing 
is  directly  in  conflict  with  the  record,  and  the  record  must 
prevail.  Therefore,  upon  the  face  of  appellant's  petition, 
the  trial  judge  was  compelled  to  hold  that  no  issue  was  ten- 
dered as  to  that  matter  which  required  the  taking  of  evi- 
dence. 

The  point  is  suggested,  too,  that  the  act  under  which  peti- 
tioner was  prosecuted   is  unconstitutional.     The   particular 
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ground  of  this  objection  is  that  powen  are  conferred  which 
belong  strictly  under  the  constitution  to  the  judicial  depart- 
ment. Acts  of  the  nature  here  under  consideration  have  been 
repeatedly  sustained  as  a  proper  exercise  of  the  legislative 
grant.  Various  boards  performing  legislative  and  minis- 
terial functions  have  the  incidental  and  necessary  power, 
sometimes  referred  to  as  qiMsi  judicial,  to  determine  facts 
and  enter  their  judgment  thereon;  such  as  boards  of  super- 
visors, boards  of  equalization,  boards  of  police  commission- 
ers, and  many  others  unnecessary  to  name.  Referring  spe- 
cially to  medical  acts,  it  is  said  in  Hewitt  v.  Board  of  Medical 
Examiners y  148  Cal.  590,  [113  Am.  St.  Eep.  315,  7  Ann.  Cas. 
750,  3  L.  R.  A.  (N.  S.)  896,  84  Bac.  39] :  ''Legislation  of 
the  character  embraced  within  the  general  scope  of  the  act  in 
question,  in  so  far  as  it  provides  for  the  revocation  of  the 
certificate  of  a  physician,  is  sustained  upon  the  ground  that 
the  legislature  has  authority  under  its  general  police  power 
to  provide  all  reasonable  regulations  that  may  be  necessary 
affecting  the  public  health,  safety,  or  morals,  and  with  this 
object  in  view  to  provide  for  the  dismissal  from  the  medical 
profession  of  all  persons  whose  principles,  practices,  and 
character  render  them  unfit  to  remain  in  it.  As  the  duty  of 
determining  whether  such  professional  or  moral  unfitness 
exists  must  necessarily  be  vested  in  somebody  other  than  the 
legislature,  it  is  usually  committed  by  appropriate  legislation 
to  boards  composed  of  men  learned  in  their  profession." 
(See,  also,  E<c  parte  McNvlty,  77  Cal.  164,  [11  Am.  St.  Rep. 
257,  19  Pac.  237] ;  Ex  parte  Whitley,  144  Cal.  167,  [1  Ann. 
Cas.  13,  77  Pac.  879] ;  Meffert  v.  State  Board  of  Medical 
Registration,  66  Kan.  710,  [1  L.  R.  A.  (N.  S.)  811,  72  Pac. 
247].) 

The  principal  contention  made,  however,  is  that  the  com- 
plaint filed  before  the  board  of  medical  examiners  was  insuffi- 
cient in  its  statement  of  facts  to  sustain  the  determination 
based  thereon.  The  charge,  as  we  have  already  quoted  it, 
was  phrased  exactly  in  the  language  of  that  portion  of  the 
act  defining  the  particular  unprofessional  conduct  of  which 
it  was  charged  petitioner  had  been  guilty.  Counsel  for  ap- 
pellant argue  that  because  the  statute  refers  to  a  "criminal 
abortion,"  and  that  because  in  order  to  determine  what  a 
criminal  abortion  is,  one  must  look  to  the  Penal  Code,  the 
charge  would  be  insufficiently  laid  unless  the  acts  defined 
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in  the  Penal  Code  as  constituting  the  crime  of  abortion  are 
set  forth.  Appellant  was  not  charged  with  a  crime,  nor  waa 
he  subject,  upon  the  adverse  determination  made,  to  any 
penalty  except  the  revocation  of  his  license  to  practice  medi- 
cine and  surgery.  The  contention  of  counsel  would  be  enti- 
tled to  more  serious  consideration  were  we  considering  here 
a  criminal  offense  with  its  attendant  penalties,  as  the  same  is 
understood  under  any  of  the  penal  laws  of  the  state.  Where 
an  indictment  or  information  is  drawn  under  the  Penal  Code, 
it  must,  of  course,  comply  with  the  provisions  of  section  950 
of  that  code,  in  that  it  must  contain  "a  statement  of  the 
acts  constituting  the  offense,  in  ordinary  and  concise  lan- 
guage, ..."  No  similar  provision  appears  in  the  medical 
act.  It  must  be  said,  we  think,  that  the  language  of  the 
statute  is  suflSciently  explicit  to  advise  a  person  charged  there- 
under of  the  particular  kind  of  unprofessional  conduct  which 
it  is  proposed  to  prove  against  him;  and  that,  we  think,  is 
all  that  need  be  said  upon  the  question.  The  case  cited  by 
appellant,  where  the  supreme  court  of  Oregon  held  a  com- 
plaint before  the  medical  board  to  be  insufficient  because  not 
alleging  sufficient  facts  {Board  of  Medical  Examimrs  v. 
Eisen,  61  Or.  492,  [123  Pac.  52] ),  presents  a  case  under  a  law 
different  from  that  before  us.  In  the  decision  it  is  recited 
that  *' before  a  license  can  be  revoked  by  said  board  for 
unprofessional  or  dishonorable  conduct  under  the  provisions 
of  this  act,  a  complaint  of  some  person  under  oath  must  be 
filed  in  the  office  of  the  secretary  of  said  board  charging  the 
acts  of  unprofessional  or  dishonorable  conduct  and  facts  com- 
plained of  against  the  licentiate  accused,  in  ordinary  and 
concise  language.'*  That  provision  which  finds  place  in  the 
Oregon  law  is  practically  identical  with  the  provision  of  sec- 
tion 950  of  our  Penal  Code,  but,  as  has  been  just  stated,  is 
entirely  absent  from  our  medical  act.  It  has  been  held  that 
an  accusation  made  under  Penal  Code,  section  772,  having 
as  its  object  the  removal  of  a  public  officer,  is  not  required 
to  conform  to  the  provisions  of  section  950  et  seq.  of  the 
Penal  Code.  {Woods  v.  Varnum,  85  Oal.  639,  [24  Pac. 
843].) 

The  last  contention  which  we  shall  notice  is  that  there  was 
no  legal  or  sufficient  evidence  authorizing  the  medical  board 
to  make  the  order  complained  of.  The  force  of  this  objection 
rests  chiefly  upon  the  assertion  that  all  the  material  testi- 
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mony  furnished  against  the  appellant  was  that  given  by 
accomplices.  The  action  not  being  criminal  in  its  nature,  it 
is  again  apparent  that  the  statutory  mandate  that  a  person 
may  not  be  convicted  upon  the  uncorroborated  testimony  of 
an  accomplice  has  no  application  here.  We  feel  satisfied  that 
any  witness  whose  testimony  as  to  competent  facts  was  con- 
vincing to  the  board  engaged  in  the  hearing  of  the  charge 
would  be  legally  suflScient.  It  is  said  in  Ttnn  v.  United 
States  District  Attorney,  148  Cal.  774,  [113  Am.  St.  Rep. 
354,  84  Pac.  152],  that  certiorari  will  not  review  a  decision 
rendered  upon  **insuflScient  evidence"  or  through  irregular 
method  of  procedure  not  going  to  the  question  of  jurisdic- 
tion. The  statement  in  the  opinion  to  that  effect  is  no  doubt 
subject  to  the  qualification  that  an  entire  want  of  evidence 
may  present  a  case  showing  a  lack  of  power  to  render  a  judg- 
ment or  make  a  finding.  We  have  expressed  the  conclusion, 
however,  that  the  testimony  of  persons  who  might  be  accom- 
plices could  be  received  and  might  be  considered  by  the  board 
trying  the  charge.  There  was  ample  testimony  coming  from 
the  persons  concerned  in  the  commission  of  the  act  charged 
to  sustain  the  determination  made  by  the  medical  board. 
That  the  facts  here  may  be  made  more  fully  to  appear,  we 
will  briefly  state  in  an  abstract  way  the  substance  of  the  tes- 
timony: A  young  drug  clerk  had  engaged  in  illicit  inter- 
course with  a  girl  of  about  eighteen  years.  He  testified  that 
when  he  concluded,  by  reason  of  the  cessation  of  the  men- 
strual act,  that  she  had  become  pregnant,  he  gave  her  certain 
drugs  to  take,  which  did  not  produce  the  desired  effect.  He 
testified  that  he  then  took  her  to  petitioner's  office  and  that 
a  young  woman  named  Smith  accompanied  them.  Miss 
Smith  remained  in  the  anteroom  while  a  conversation  was  had 
with  petitioner;  that  he  told  petitioner  that  the  young  woman 
was  in  trouble,  and  wanted  to  know  whether  he  could  get 
her  out  of  it;  that  petitioner  responded  that  the  young 
woman  would  have  to  be  given  an  anesthetic  and  be  curetted ; 
that  she  would  be  in  a  hospital  twenty-four  hours  and  the 
service  would  cost  $55 ;  that  no  examination  was  made  of  the 
young  woman,  but  that  petitioner  gave  her  a  card  with  the 
address  of  a  Mrs.  Purcell  upon  it,  and  told  the  young  man 
to  take  the  young  woman  out  there.  The  girl  testified  that 
she  went  to  the  place  and  presented  the  card  and  was  arl- 
mitted;  that  in  the  afternoon  petitioner  arrived  and  sae  was 
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taken  down  and  placed  upon  a  table  and  g^ven  an  anesthetic 
and  operated  upon.  The  young  man  in  question  testified 
that  he  carried  tiie  girl  back  to  her  room  from  the  operating- 
table.  The  operation  was  admitted  to  have  been  made  in  the 
place  of  Mrs.  Purcell,  and  it  was  shown  that  a  sister  of  Mrs. 
Purcell  administered  the  anesthetic.  The  appellant  and  Mrs. 
Purcell  and  her  sister  all  testified  that  no  abortion  was  per- 
formed, but  that  the  girl  came  to  the  house  suffering  from 
an  excessive  flow  and  that  Dr.  Lanterman  operated  upon  her 
for  that  trouble.  Another  physician  testified  that  he  made  an 
examination  of  the  girl  some  weeks  after  the  operation  had 
been  made  and  found  a  condition  showing  that  there  had 
been  a  dilation  of  the  sexual  organs.  The  petitioner  further 
admitted  that  the  girl  had  appeared  at  his  office,  but  denied 
that  he  had  agreed  to  perform  any  abortion  upon  her,  stating 
that  he  had  advised  that  the  pregnancy  be  allowed  to  run 
its  full  period.  In  the  face  of  this  evidence,  it  cannot 
be  said  that  the  findings  made  by  the  medical  board  are 
wholly  wanting  in  proof  to  sustain  them. 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  end  Works,  J,,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  7,  1918. 


[dv.  No.  1524.    Third  Appellate  BistYict.— March  11,  1918.] 

MRS.  MINNIE  JOLLY,  Appellant,  v.  CHAS,  J.  MoCOT, 

Respondent. 

Action  for  Conykrsion  —  Sale  of  Wife's  Property  —  Judgment 
Against  Husband— Evidence — Burden  of  Proof. — In  an  action  bj 
a  wife  ai^ainst  the  sheriff  for  conversion  of  her  separate  property 
taken  and  sold  under  a  writ  of  execution  issued  in  pursuance  of  a 
judgment  rendered  against  her  husband,  the  burden  to  prove  her 
ownership  of  the  property  is  upon  her. 

Id. — Husband  and  Wipe— Possession  of  Personal  Propfxty  by  Hus- 
band— Presumption. — Where  personal  property  was  in  the  pusses- 
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sion  of  the  husband  and  treated  by  him  as  though  it  were  eom- 
munity  or  hia  own  separate  property,  the  presumption  was  that  such 
was  its  character  by  virtue  of  subdivision  12,  section  1963,  of  the 
Code  of  Civil  Procedure. 

Id.— ^Determination  of  Characteb  of  Propeett-^uestionabli  In- 
struction— ^Lack  of  Prejudice. — In  an  action  by  a  wife  against 
the  sheriff  for  eonversion  of  personal  property  seized  and  sold  by 
such  officer  under  a  writ  of  execution  issued  on  a  judgment  in  an 
action  againet  her  husband,  an  instruction  that  in  determining  the 
question  as  to  who  was  the  owner  of  the  property  claimed  by  plain- 
tiff, the  jury  had  a  right  to  consider  the  manner  in  which  the  prop- 
erty was  "acquired"  and  by  whom,  where  it  was  kept,  how  it  was 
handled  and  by  whom  controlled,  etc.,  while  lying  close  to  the  line 
between  law  and  fact,  was  without  prejudice,  since  the  word  "acquire" 
has  the  meaning  of  procured,  as  well  as  the  meaning  of  obtaining 
as  one's  own. 

Id. — E^TFECT  OF  Use  of  Pbopertt  by  Husband — Objectionabub  In- 
structions.— Instructions  that  the  use  of  the  personal  property 
by  the  husband  and  his  control  of  the  same  or  any  part  thereof  did 
not  change  its  status  from  the  wife's  separate  property,  and  that 
the  mere  fact  that  the  property  was  seemingly  in  the  possession  and 
apparent  control  of  the  hueband  did  not  estop  the  wife  from  claim- 
ing the  same,  or  in  any  wise  deprive  her  of  her  separate  property, 
were  properly  refused,  as  assuming  that  the  property  was  the  sepa- 
rate estate  of  the  wife. 

Id. — ^Bank  Deposit  bt  Wife  in  Names  of  Husband  and  Wife — Owner- 
ship OF  Purchased  Property — Instruction. — The  refusal  to  inr 
struct  the  jury  that  the  deposit  of  certain  insurance  money  by  the 
wife  in  a  bank  in  her  own  name  and  in  the  name  of  her  husband 
was  not  a  gift  to  him,  unless  she  then  intended  to  give  the  same 
absolutely  to  him,  and  that  it  was  the  intent  with  which  the  deposit 
was  made  that  must  appear  by  a  preponderance  of  evidence,  and  so 
long  as  she  held  the  bank-book  and  the  control  of  the  money,  it 
could  not  be  in  law  a  gift  to  him,  is  without  prejudice  to  the  wife 
where  the  jury  was  instructed  that  the  insurance  money  was  the 
wife's  separate  property,  and  that  if  she  used  it  in  the  purchase 
of  any  of  the  property  in  controversy  such  property  was  also  her 
separate  property,  and  not  liable  for  the  debtls  of  the  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  M.  Fulweiler,  and  E.  Ray  ManweU,  for  Appellant. 

W.  H.  Carlin,  for  Respondent 
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BURNETT,  J. — The  action  was  for  damages  for  conversion 
of  certain  personal  property  of  the  alleged  value  of  $1,871. 
The  defendant  is  the  sheriff  of  the  county,  and  he  justified  his 
taking  and  sale  of  the  property  under  a  writ  of  execution 
issued  in  pursuance  of  a  judgment  rendered  in  the  superior 
court  of  said  county  against  A.  Jolly,  the  husband  of  the 
plaintiff  herein. 

The  claim  of  appellant  was  and  is  that  said  property  sold 
under  said  execution  was  her  separate  estate,  and  therefore 
not  liatole  for  the  debts  of  the  husband.  Plaintiff,  her  hus- 
band, and  their  son  all  testified  to  facts,  from  which  the  jury 
might  legally  have  drawn  the  inference  that  her  claim  was 
just,  and  if  the  verdict  had  been  in  her  favor,  we  should  have 
no  hesitation  in  affirming  it  as  amply  supported.  But  the 
jury  distrusted  these  witnesses,  and  it  is  apparent,  also,  that 
the  trial  judge  was  not  convinced  that  they  were  entitled  to 
full  credit,  as  he  denied  the  motion  for  a  new  trial.  Since 
j  we  have  not  had  the  witnesses  before  us,  we  cannot  say  that 
I  such  attitude  of  the  court  and  jury  was  unwarranted.  In- 
deed, we  may  add  that  the  printed  record  of  their  testimony 
ireveals  certain  circumstances  that  tend  to  justify  the  sus- 
Ipicion  with  which  their  statements  were  undoubtedly  received 
by  the  jury.     These  we  need  not  stop  to  particularize. 

As  to  the  support  for  the  verdict,  unless  the  jury  believed 
the  story  told  by  said  witnesses,  it  was  their  duty  to  find  for 
the  defendant,  since  the  burden  of  proof  was  upon  the  plain- 
tiff. The  peculiar  province  of  the  jury  in  such  matters  is 
fully  considered  by  this  court  in  Clark  v.  Tulare  Lake  Dred- 
ging Co.,  14  Cal.  App.  414,  [112  Pac.  564],  and  in  this  con- 
nection  it  is  sufficient  to  refer  to  that  decision. 

Besides,  the  evidence  showed  that  all  of  the  property  waa 
in  the  possession  of  said  A.  Jolly  and  treated  by  him  as 
though  it  were  community  or  his  own  separate  property. 
From  this  circumstance,  the  presumption — disputable,  it  is 
true — ^would  follow  that  such  was  its  character.  (Code  Civ. 
Proc,  sec.  1963,  subd.  12.) 

The  observation  may  not  be  out  of  place  that  fraudulent 
claims  as  to  the  ownership  of  property  under  similar  condi- 
tions are  often  made,  and  the  court  or  jury  should  scrutinize 
with  care  an  asserted  right  which  has  been  quiescent  until 
credit  may  have  been  extended  on  the  faith  that  such  right 
does  not  exist.     No  doubt,  such  claims  are  sometimes  genuine, 
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and,  where  so  established,  they  should  be  protected,  but  it  is 
hardly  to  be  expected  that  they  will  be  regarded  without 
some  suspicion.  We  may  add  that,  as  to  a  portion  of  the 
property  which  plaintiff  claims  she  obtained  from  her  hus- 
band, the  jury  was  justified  in  concluding  that  there  was  not 
an  immediate  delivery  and  continuous  change  of  possession 
within  the  contemplation  of  section  3440  of  the  Civil  Code. 

Upon  the  whole  it  cannot  be  said  that  the  verdict  of  the 
jury  lacks  legal  support. 

Another  question  seriously  argued  arises  over  the  action 
of  the  court  in  reference  to  the  instructions.  Most  of  them 
are  unobjectionable,  however,  and  therein  were  presented 
quite  fully  the  legal  principles  bearing  upon  the  theory  of 
plaintiff  as  well  as  of  defendant,  and  the  general  axioms  that 
should  be  regarded  by  the  jury  in  every  case. 

The  following,  though,  is  somewhat  open  to  criticism:  **I 
instruct  you  that  in  determining  the  question  as  to  who  was 
the  owner  of  the  property  claimed  by  plaintiff  herein,  at 
the  time  of  the  levy  of  the  writ  of  execution  therein  by  the 
defendant,  you  have  a  right,  and  it  is  your  duty,  to  consider 
the  manner  in  which  said  property  was  acquired  and  by 
whom,  where  it  was  kept,  how  it  was  handled  and  by  whom 
controlled,  whether  or  not  it  was  mingled  with  other  property 
admittedly  belonging  to  the  husband  of  plaintiff,  whether  or 
not  there  was  anything  about  the  use,  possession,  or  control 
of  said  property,  or  anything  at  all  about  the  use,  possession, 
or  control  of  said  property,  or  anything  at  all  in  connection 
with  the  property  to  indicate  that  it  belonged  to  any  other 
person  other  than  the  husband  of  plaintiff,  and  all  the  facts 
and  circumstances  bearing  upon  the  question  as  the  same  is 
made  to  appear  to  you  from  the  evidence,  and  if  from  the 
consideration  of  all  thereof  you  are  not  satisfied  by  a  pre- 
ponderance of  the  evidence  that  said  property  was  the  sepa- 
rate property  of  plaintiff  at  the  date  of  the  levy  of  the  writ 
of  execution,  your  verdict  should  be  in  favor  of  defendant." 

The  instruction  lies  close  to  the  line  between  law  and  fact. 
It  is  not  strictly  a  direction  as  to  the  weight  of  the  evidence, 
but  it  seems  rather  objectionable  as  emphasizing  certain 
features  that  were  developed  by  the  testimony  in  the  case. 
No  doubt,  respondent  in  his  argument  to  the  jury  laid  par- 
ticular stress  upon  the  facts  suggested  in  the  instruction,  and 
the  peculiar  phraseology  thereof  might  be  seized  upon  by  the 
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jury  as  an  argument  in  favor  of  the  defendant.  In  other 
rospeetB,  also,  the  instruction  is  somewhat  confusing.  The 
jjiry  was  directed  *'to  consider  the  manner  in  which  said 
property  was  acquired  and  by  whom."  One  meaning  of  the 
word  ''acquire"  is  to  ''obtain  as  one's  own."  An  ultimate 
fact  to  be  determined  by  the  jury  was  really,  "by  whom  was 
the  property  acquired?"  The  instruction,  however,  puts  this 
ultimate  fact  upon  the  same  footing  as  certain  evidentiary 
matters,  and  directs  the  jury  to  consider  this  in  connection 
with  other  facts  to  determine  who  was  the  owner  of  the 
property.  Whereas,  it  would  seem  to  be  true  that  if  they 
were  satisfied  as  to  who  had  "acquired"  the  property,  that 
would  be  equivalent  to  a  determination  as  to  who  was  the 
owner.  If  the  instruction  had  declared  that  in  the  deter- 
mination of  "who  had  ticquired  or  owned  the  property  the 
jury  should  consider  the  manner  in  which  the  property  was 
obtained,  where  it  was  kept,  how  it  was  used,  and  whether 
mineled  with  other  property  of  the  husband,"  etc.,  there 
would  be  less  ground  for  criticism. 

But  it  is  fair  to  say  that  the  word  acquired  has  also  the 
meaning  of  procured,  and  it  is  not  unreasonable  to  hold  that 
the  jury  so  understood  it.  Indeed,  while  we  think  the  in- 
struction is  somewhat  obscure  and  of  doubtful  propriety,  the 
common  understanding  would  probably  accept  it  as  a  direc- 
tion to  consider  the  manner  in  which  the  property  was  pro- 
cured and  how  it  was  used,  with  other  circumstances  disclosed 
by  the  evidence,  in  the  determination  of  the  ownership  of 
the  property.  Besides,  the  other  instructions  were  so  clear 
and  favorable  to  appellant,  that  we  are  satisfied  she  suffered 
no  prejudice  in  this  matter. 

Among  certain  instructions  requested  by  the  plaintiff  and 
refused  by  the  court  was  the  following:  "The  use  of  the 
property  by  the  husband  and  his  control  of  the  same  or  any 
part  of  said  personal  property  of  the  wife  did  not  change 
the  status  of  the  property  from  the  plaintiff's  separate  prop- 
erty or  make  it  liable  to  levy  and  sale  to  pay  the  debt  of 
JoUy  &  Son,  or  either  of  them." 

This  was  also  refused:  "The  mere  fact  that  the  property 
was  seemingly  in  the  possession  and  apparent  control  of  the 
husband  does  not  estop  the  wife  from  claiming  the  stock  or  in 
any  wise  deprive  the  wife  of  her  separate  property  therein." 

Both  instructions  were  objectionable  in  assuming  that  the 
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property  was  the  separate  estate  of  the  wife — ^the  very  quesr 
tion  which  the  jury  was  to  determine.  If  appellant  had  re- 
quested the  court  to  instruct  the  jury  that  the  mere  possession, 
use,  and  control  of  the  property  by  the  husband  was  not 
inconsistent  with  the  ownership  of  the  wife  or  was  not  suffi- 
cient to  transfer  title,  it  would  probably  have  been  given.  To 
say  that  it  '*did  not  change  the  status  of  the  property  from 
the  plaintiff's  separate  property'*  was,  of  course,  to  assume 
that  it  had  such  status.  If  the  phrase  ''would  not''  had  been 
used,  the  situation  might  be  different. 

Another  instruction  refused  was  this:  "The  deposit  of  the 
insurance  money  by  the  plaintiff  in  the  bank  in  her  own  name 
and  in  the  name  of  the  husband  was  not  a  gift  to  him  unless 
she  then  intended  to  give  the  same  absolutely  to  him,  and  it 
is  the  intent  with  which  that  deposit  was  made  in  the  bank 
that  must  appear  by  a  preponderance  of  the  evidence  to  have 
been  to  divest  herself  of  all  interest  in  the  money  and  make 
it  the  money  of  her  husband,  and  so  long  as  she  held  the  bank- 
book and  the  control  of  the  money,  it  could  not  in  law  be  a 
gift  to  her  husband." 

It  appears  from  the  evidence  without  any  question  that 
plaintiff  had  received  something  over  two  thousand  five  hun- 
dred dollars  as  insurance  money  and  had  deposited  it  as  sug- 
gested in  said  proposed  instruction.  It  was  the  claim  of 
appellant  that  with  this  money  she  purchased  the  property 
in  controversy  here,  and,  to  meet  the  possible  conclusion  that 
the  money  became  community  property  by  reason  of  the  form 
of  the  deposit,  the  instruction  was  requested. 

The  court,  however,  virtually  instructed  the  jury  that  the 
money  was  the  separate  pr»^perty  of  the  wife,  and  also  "that 
if  this  money  thus  received  by  plaintiff  was  by  her  or  under 
her  instructions  used  to  buy  some  or  all  of  the  personal  prop- 
erty described  in  the  complaint,  then  such  personal  property, 
thus  purchased,  became  and  was  her  separate  property  and 
was  not  liable  to  levy  and  sale  to  pay  the  debts  of  her  hus- 
band, A.  Jolly  and  Son,  Raphael  Jolly,  or  that  of  either  of 
them." 

As  a  matter  of  law,  therefore,  the  court  instructed  the  jury 
that,  under  the  evidence  this  money  was  the  separate  prop- 
erty of  the  plaintiff.  She  could  not  ask  for  more  as  to  this 
feature  of  the  case,  and  the  proposed  instruction  could  have 
been  of  no  greater  benefit  to  her. 
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Indeed,  it  is  quite  apparent  that  since  the  court  instructed 
the  jury  that  this  insurance  money  was  the  separate  property 
of  the  wife,  and,  that  if  she  used  it  in  the  purchase  of  any 
of  the  property  in  controversy,  that  property  was  also  her 
separate  property  and  not  liable  for  the  debts  of  her  hus- 
band, it  left  only  one  question  for  the  jury  to  determine, 
and  that  is  whether  she  so  purchased  it.  If  they  believed  she 
did  purchase  it  with  said  money,  under  this  instruction  of 
the  court,  they  must  have  found  for  the  plaintiff  notwith- 
standing any  possession,  use,  or  control  by  the  husband.  It 
appears  clear,  therefore,  that  no  specific  instruction  as  to  a 
change  of  title  by  virtue  of  the  use  of  the  property  could 
have  been  of  any  avail  to  appellant,  and,  also,  that  the  instruc- 
tion given  on  behalf  of  respondent,  to  which  we  have  ad- 
verted, could  only  have  been  considered  by  the  jury  in 
deciding  whether  any  of  the  property  was  actually  purchased 
with  the  insurance  money.  It  is  thus  to  be  seen  how  exceed- 
ingly favorable  to  appellant  was  the  law  as  presented  by  the 
court. 

The  question  of  the  intention  of  the  wife  to  make  a  gift  to 
the  community  or  to  her  husband  and  the  consideration  of 
the  use  and  control  of  the  property  were  entirely  eliminated, 
and  the  jury  were  expressly  told  that  if  any  of  the  insurance 
money  was  used  to  purchase  any  of  said  property,  they  must 
find  it  to  be  plaintiff's  separate  property  and  not  subject  to 
execution.  Respondent  might  have  some  cause  to  complain 
of  this  instruction,  but  not  so  the  appellant. 

While  the  case  is  not  altogether  free  from  difficulty,  we 
think  it  cannot  be  said  that  the  verdict  is  unjust 

The  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  9,  1918. 
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[CiT.  No.  1833.    Third  Appellate  Dirtrict.— March  11,  1918.] 

TOWN  OF  CALISTOGA  (a  Municipal  Corporation), 
Petitioner,  v.  I.  C.  ADAMS,  as  Town  Clerk,  etc.,  Re- 
spondent. 

Municipal  Cobpobations — Payment  or  Bonds — Oonstbuction  of  Act 
OF  1901. — The  aet  relating  to  the  incurring  of  indebtedness  by 
municipal  corporationB  (Stats.  1901,  p.  28)  does  not  require  pay- 
ments to  be  made  at  annual  consecutive  periods  in  equal  amounts, 
but  only  that  payments  shall  not  be  lese  than  one-fortieth  part  of 
the  whole  amount  of  the  indebtedness. 

APPLICATION  fop  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  command  a  town  clerk  to  countersign  municipal 
bonds. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wallace  Rutherford,  for  Petitioner. 

No  appearance  for  Respondent. 

THE  COURT.— The  petitioner  prays  for  the  writ  of  man- 
date  of  this  court  commanding  the  respondent,  as  town  clerk 
of  the  town  of  Calistoga,  to  countersign  certain  bonds  issued 
under  the  authority  of  an  ordinance  passed  by  the  town  of 
Calistoga.  The  ordinance  provided  that  *'said  bonds  shall 
be  called  'Waterworks  Bonds,'  shall  be  forty  in  number,  of 
the  denomination  of  one  thousand  dollars  each,  and  shall  be 
numbered  consecutively  from  1  to  40,  both  inclusive,  and  shall 
be  payable  in  numerical  order  consecutively,  commencing 
with  No.  1,  in  the  manner  following,  that  is  to  say:  Bond 
No.  1  shall  be  paid  on  January  1,  1919,  Bond  No.  2  shall  be 
paid  on  January  1,  1920,  Bond  No.  3  shall  be  paid  on  Janu- 
aiy  1,  1921,  Bond  No.  4  shall  be  paid  on  January  1,  1922, 
Bond  No.  5  shall  be  paid  on  January  1,  1923."  Bonds  Noa. 
6  and  7  were  made  payable  on  January  1,  1924,  Bond  No.  8 
January  1,  1925,  and  so  on  throughout  the  series,  payments 
being  at  regular  periods  but  in  irregular  amounts,  sometimes 
one  bond  maturing  and  sometimes  two,  bringing  the  final  pay- 
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ment  on  January  1,  1939,  twenty-one  years  after  the  issuanoe 

of  the  bonds. 

Section  5  of  the  act  relating  to  the  incurring  of  indebted- 
iess  by  municipal  corporations,  etc.  (Stats.  1901,  p.  28), 
reads,  in  part,  as  follows:  **A11  municipal  bonds  issued  under 
\;he  provisions  of  this  act  shall  be  payable  substantially  in 
the  manner  following:  a  part  to  be  determined  by  the  legis- 
lative body  of  the  municipality,  which  shall  be  not  less  than 
one-fortieth  part  of  the  whole  amount  of  such  indebtedness, 
shall  be  paid  each  and  every  year  on  a  day  and  date,  at  the 
city  treasury,  to  be  fixed  by  the  legislative  branch  of  the 
municipality  issuing  the  bonds,  together  with  the  interest  on 
all  sums  unpaid  at  such  date.  ..." 

The  objection  now  made  to  the  manner  in  which  the  pay- 
ments are  to  be  made  is  that  they  do  not  conform  to  the  stat- 
ute, in  that  the  annual  installments  are  not  uniform  in 
amount.  We  see  nothing  in  the  act,  either  expressly  or  by 
implication,  requiring  that  the  payments  shall  be  made  at 
annual  consecutive  periods  in  equal  amounts.  The  only  limi- 
tation, apparently,  is  that  payments  shall  not  be  less  than 
one-fortieth  part  of  the  whole  amount  of  the  indebtedness. 

At  the  argument  the  following  cases  were  cited  by  peti- 
tioner which  seem  to  support  its  contention:  Simonton  on 
Municipal  Bonds,  sec.  102;  Turpin  v.  Madison  Co.  Fiscal 
Court,  105  Ky.  226,  [48  S.  W.  1085] ;  Board  of  Commrs,  of 
Kearney  Co.  v.  Vandriss,  115  Fed.  866,  [53  C.  C.  A.  192] ; 
Keith  Co.  v.  Citizens'  Sav.  &  Loan  Assn.,  116  Fed.  13,  [53 
C.  C.  A.  525] ;  City  of  Venice  v.  Laiurence,  24  Cal.  App.  350, 
[141  Pac.  406]. 

In  our  opinion  the  provisions  of  the  ordinance  are  author- 
ized by  the  statute,  and,  therefore,  it  is  ordered  that  the  writ 
prayed  for  in  the  petition  be  granted. 
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[Civ.  No.  1777.     Third  AppelUte  Dirtrict.— March  11,  1918.1 

MABY  ILARDI,  an  Infant,  by  ALEXANDER  PIORE, 
Guardian  Ad  Litem,  Respondent,  v.  CENTRAL  CALI- 
FORNIA TRACTION  COMPANY  (a  Corporation), 
Appellant. 

Negligence — Dbiveb  of  Yehiclb — Injttbt  to  Passbnges — Imputtd 
Negligence. — A  person  riding  as  a  passenger  or  guest  in  a  vehicle 
driven  by  another  may  not  be  ebarged  with  the  negligence  of  the 
latter  which  has  caused  injury  to  tbe  former,  unless  the  passenger  or 
guest  has  the  right  to  exercise  control  over  the  driver  of  the  vehicle, 
or,  in  the  eyes  of  tbe  law,  may  be  said  to  possess  such  power  or 
control,  or  unless  it  is  made  to  appear  that  the  passenger  or  guest 
himself  actively  participated  in  the  negligence  of  the  driver. 

Id. — Duty  of  Passenger. — ^While  a  guest  or  a  passenger  riding  in  a 
vehicle  with  another  is  not  chargeable  with  the  latter's  negligence 
which  has  directly  resulted  in  injury  to  the  passenger  or  guest,  the 
law  nevertheless  casts  upon  such  passenger  or  guest  in  such  case 
the  duty  of  exercising  ordinary  care  for  his  own  safety. 

Id. — Action  fob  Death — Collision  at  Railroad  Crossing — Oontribu- 
TOEY  Negligence — Evidence — Burden  of  Proof. — In  an  action  for 
damages  for  death  of  a  person  riding  as  a  guest  in  a  horse-drawn 
vehicle  which  collided  with  an  intcrurban  electric  railroad  train  at 
m  crossing,  the  burden  is  upon  defendant  railroad  company  to  show 
that  deceased  failed  to  exercise  such  care  for  his  own  safety  as 
was  required  of  him  to  charge  the  defendant  with  legal  responsibility 
for  his  death. 

Id. — Omissions  of  Passenger— Insufficient  Proof  of  Contributory 
Negligence. — In  such  action,  the  failure  of  the  deceased  to  say  or 
do  anything  or  to  look  in  both  directions  before  the  horse  was 
started  by  its  driver  over  the  crossing  did  not  constitute  negligence 
per  $e,  or  such  acta  of  omission  as  to  justify  the  conclusion  or 
declaration,  as  a  matter  of  law,  that  deceased  failed  to  use  due  care 
for  his  own  safety. 

Id. — Contributory  Nsqugenge — Question  fob  Jury. — In  such  action, 
the  question  whether  deceased  was  guilty  of  negligence  which  di- 
rectly caused  his  death  was  one  exclusively  for  the  jury's  determina- 
tion. 

Id. — ^Last  Clear  Chance  Doctrine — Proper  Instruction. — ^An  in- 
struction that  one  having  knowledge  of  the  dangerous  situation  of 
another  and  having  a  clear  opportunity,  by  the  exercise  of  proper 
care,  to  avoid  injuring  another,  must  do  so,  notwithstandinjr  that  the 
latter  has  placed  himself  in  such  situation  of  danger  by  his  own 
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negligence,  aod  that  if  the  jury  found  that  the  motorman  saw  the 
deceased  on  the  wagon  on  the  track,  and  could  have  stopped  the 
train  without  injury  to  the  same  or  its  passengers,  and  by  so  stop- 
ping the  train  within  the  shortest  time  and  space  possible  under  the 
eircumstances  could  have  avoided  the  collision,  and  neglected  to  do 
■Oy  in  consequence  of  which  neglect  to  stop  the  train  the  deceased 
was  killed,  the  plaintiff  is  entitled  to  a  verdict,  ie  a  correct  state- 
ment of  the  last  dear  chance  rule. 
Id.- -Crossing  of  Railroad  Track — When  Kegugence. — The  mere  act 
of  passing  over  a  railroad  crossing  over  a  public  street  is  not  negli- 
gence per  se,  but  only  when  the  attempt  is  made  to  pass  without 
using  reasonable  care  in  ascertaining  in  the  proper  waj  whether 
there  is  a  train  approaching  or  about  to  approach. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.     Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Butler  &  Swisler,  for  Appellant. 

Downey,  Pullen  &  Downey,  and  Ralph  Smith,  for  Ee- 
spondent. 

HART,  J. — The  action  was  brought  to  recover  from  the 
defendant,  Central  California  Traction  Company,  damages 
for  its  negligence  in  causing  the  death  of  Gandolfo  Ilardi, 
the  father  of  plaintiff,  who,  at  the  time  of  the  commencement 
of  the  action,  was  about  eleven  years  of  age.  The  defendant, 
Rosa  Ilardi,  is  the  widow  of  the  deceased  and  the  stepmother 
of  plaintiff.  She  was  joined  as  a  defendant,  for  the  reason, 
as  stated  in  the  complaint,  that  she  had  refused  to  join  as  a 
party  plaintiff.  She  made  no  appearance  in  the  action  and 
her  default  was  duly  entered,  but  she  is  not  affected  by  the 
judgment,  which  was  against  the  defendant,  Central  Cali- 
fornia Traction  Company,  for  the  sum  of  three  thousand  five 
hundred  dollars.  The  appeal  is  by  said  company  from  the 
judgment. 

Appellant  owns  and  operates  an  interurban  electric  rail- 
road between  the  cities  of  Sacramento  and  Stockton,  carrying 
passengers  and  freight  between  said  cities  and  way  stations. 
Running  southerly  from  Sacramento,  for  a  distance  of  more 
than  half  a  mile,  trains  are  operated  over  a  single-track  road 
ou  the  east  side  of,  and  parallel  with,  a  public  highway  known 
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as  the  Upper  Stockton  Road,  which  road  is  paved  along  its 
center  with  asphaltum,  the  paved  portion  being  about  eigh- 
teen feet  in  width,  while  on  each  side  of  the  pavement  the 
road  has  a  dirt  surface  about  ten  feet  in  width.  The  rail- 
road track  is  immediately  along  the  east  side  of  the  dirt  road 
east  of  the  pavement.  At  a  point  outside  the  city  limits  of 
Sacramento,  a  street,  known  as  Vina  Vista  Street,  crosses 
said  railroad  track  at  a  right  angle  and  intersects  with,  but 
does  not  cross,  said  Upper  Stockton  Road.  The  view  from 
Vina  Vista  Street  for  a  distance  of  half  a  mile  north  or 
toward  the  city  of  Sacramento  was  unobstructed. 

The  evidence  discloses  that  one  Sansone  and  the  deceased, 
who  were  brothers-in-law,  resided  on  Vina  Vista  Avenue; 
that  the  deceased,  who,  at  the  time  of  his  death,  was  thirty- 
four  years  of  age,  had  been  employed  in  the  shops  of  the 
Southern  Pacific  Company,  in  the  city  of  Sacramento;  that 
some  two  months  previously  to  the  accident  whereby  he  lost 
his  life,  he  had  met  with  an  accident  at  the  railroad-shops, 
a  piece  of  steel  having  been  imbedded  in  his  left  eye;  that 
for  some  time  before  he  was  killed,  he  made  daily  trips  to 
an  oculist  in  the  city  of  Sacramento  for  treatment,  leaving 
his  home  in  the  early  morning  for  that  purpase  and  generally 
returning  in  the  afternoon  with  said  Sansone  in  the  latter 's 
wagon,  which  was  what  is  known  as  a  ** contractor's  wagon." 

The  accident  in  which  the  deceased  lost  his  life  occurred 
on  the  seventeenth  day  of  January,  1914,  at  about  4 :30  o'clock 
P.  M.  Sansone  had  left  his  home  in  said  wagon,  drawn  by  a 
single  horse,  early  in  the  morning  and  went  to  Sacramento 
City.  The  deceased  had  also  gone  to  the  city  for  treatment 
by  the  oculist.  At  about  1  o'clock  on  the  afternoon  of  that 
day  the  deceased  joined  Sansone  at  Sixth  and  D  Streets,  in 
said  city,  and  the  two  started  together  in  the  wagon  for  their 
homes  on  Vina  Vista  Avenue,  the  wagon  being  loaded  with 
lumber.  Sansone  was  the  owner  of  the  horse  and  wagon  and 
Ilardi  was  riding  with  him  merely  as  his  guest,  he  having r 
no  interest  in  or  control  of  or  over  the  horse  and  wagon  or 
the  business  for  which  Sansone  used  them.  Sansone,  who 
was  driving,  sat  on  the  right  hand  and  the  deceased  on  the 
left-hand  side  of  the  seat.  They  were  traveling  south  and 
on  the  west  side  of  the  Upper  Stockton  Road  until  reaching 
a  point  within  n  ili^'tnnoe  of  abnit  two  city  blocks  from  Vina 
Vista  Street,  when  a  horse  and  wagon  driven  by  one  Fletcher, 
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and  proceeding  from  a  driveway  on  the  west  side  of  the 
road  or  street,  caused  Sansone  to  pull  over  to  the  dirt  road 
on  the  east  side  and  some  eight  or  ten  feet  from  the  appel- 
lant's railroad  track.  After  passing  said  horse  and  wagon, 
Sansone,  so  he  testified,  turned  back  to  the  west  side  of  the 
road.  Upon  reaching  Vina  Vista  Street,  however,  Sansone 
turned  to  the  left  and  started  to  cross  the  railroad  track,  and 
at  this  instant  of  time  an  interurban  train  of  two  cars,  trav- 
eling south  from  Sacramento,  struck  the  wagon,  throwing  it, 
the  horse,  and  the  occupants  of  the  wagon  a  considerable 
distance  from  the  crossing.  As  a  result  of  the  collision 
Ilardi  was  almost  instantly  killed. 

The  evidence  further  shows  that  the  day  upon  which  the 
accident  occurred  was  cloudy,  that  it  had  been  raining  during 
most  of  the  day,  and  that  a  heavy  southeast  wind  was  pre- 
vailing at  the  time  of  the  accident.  Sansone  testified  that 
when  he  reached  a  point  about  twenty-five  feet  from  the  Vina 
Vista  crossing,  he  stopped  the  horse  and  looked  to  the  north 
and  the  south;  that  he  saw  or  heard  no  train  coming  from 
either  direction,  and  then  proceeded  on  toward  the  crossing? 
that,  when  at  a  distance  of  five  feet  from  the  crossing,  he 
again  halted  the  horse  and  again  looked  in  both  directions 
to  see  if  there  was  a  train  approaching  and  also  listened  for 
the  noise  or  some  signal  of  one,  but  that  he  neither  saw  nor 
heard  one,  and  so  started  across  the  track,  with  the  result  as 
above  described. 

A  number  of  witnesses  testified  that  the  train,  just  before 
it  struck  the  wagon,  was  traveling  at  from  thirty  to  forty 
miles  an  hour,  and  certain  witnesses  testified  that  they  heard 
no  whistle  or  other  signal  proceed  from  the  train,  while  there 
were  others  who  said  that,  a  few  seconds  before  the  collision, 
they  heard  a  loud,  long  whistle,  followed  in  close  succession 
by  two  short,  shrill  whistles.  And,  while  some  of  the  wit- 
nesses testified  that  they  could  see  up  and  down  the  track 
at  the  time  of  the  accident  a  distance  of  five  or  six  blocks, 
Sansone  testified  that,  on  account  of  the  darkness  of  the  day, 
due  to  the  cloudy  skies  and  the  lateness  of  the  hour,  he  could 
see  no  greater  distance,  either  up  or  down  the  track,  than  250 
feet.  He  further  testified  that  the  deceased  did  not  at  any 
time,  before  they  turned  and  started  to  cress  the  trnck,  say 
anything  or  look  either  np  or  down  the  traok.  TTo  was 
merely  ** sitting  there,"  said  the  witness.    The  testimony  fur- 
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ther  showed  tliat  Ilardi,  before  he  received  the  injury  to  his 
eye,  had  for  a  long  time  almost  daily  gone  to  his  place  of 
employment  and  returned  to  his  home  on  Vina  Vista  Street 
on  the  cars  of  the  appellant,  and  was,  of  course,  familiar 
with  the  existence  of  the  railroad  track  at  said  street. 

The  motorman  testified  that  the  train,  at  the  time  of  the 
accident,  was  traveling  at  the  rate  of  from  fifteen  to  eighteen 
miles  an  hour.  He  further  testified  that  he  possibly  could 
have  stopped  the  train  within  a  distance  of  150  feet.  He  ad- 
mitted that  the  last  crossing  signal  he  sounded  before  the 
collision  was  at  a  point  between  Hartley  and  Vine  Streets, 
and  just  after  leaving  the  former  street,  which  is  north  of 
Vine,  and  that  he  did  not  blow  the  whistle  for  the  Vina  Vista 
Street  crossing  until  he  saw  the  horse  and  wagon  in  the  act 
of  crossing  the  track  at  said  street.  The  motorman,  accord- 
ing to  his  testimony,  first  observed  the  wa^on  in  which 
Sansone  and  the  deceased  were  riding  before  he  reached  Vine 
Street.  He  said  that  he  noticed  the  vehicle  particularly 
because  it  was  traveling  on  the  wrong  side  of  the  road;  that 
he  kept  his  eyes  on  the  wagon,  thinking  possibly  that  it  might 
be  turned  to  pass  over  one  of  the  street  crossings ;  that  when 
he  was  near  Vine  Street,  the  wagon  was  very  near  Vina 
Vista  Street.  The  horse  was  traveling  at  a  very  slow  rate 
of  speed — ^not  over  two  or  three  miles  an  hour,  according  to 
his  best  judgment.  It  should  be  stated  that  Vina  Vista 
Street  is  the  next  street  to  Vine  Street,  being  south  of  the 
latter  street. 

C.  M.  Elliott,  a  civil  engineer,  testified  that  he  measured 
the  distance  from  the  center  of  Vine  to  the  center  of  Vina 
Vista  Street  and  found  it  to  be  345  feet. 

The  witness.  Currier,  whose  home  was  on  Vine  Street  on 
the  west  side  of  the  Upper  Stockton  Road,  testifying  for  the 
defendant,  stated  that  he  was  on  his  way  home  on  foot  from 
Sacramento  and  about  three  blocks  from  Vina  Vista  Street 
when  the  collision  occurred;  that  he  heard  a  loud,  shrill  whis- 
tle from  the  street-car  when  it  was  about  fifty  feet  from  Vine 
Street,  but  whether  about  fifty  feet  above  or  below  he  said 
that  he  was  unable  to  remember;  that  almost  simultaneously 
with  the  hearing  of  the  whistle  he  looked  down  the  road  and 
saw  the  horse  driven  by  Sansone  in  the  act  of  going  upon 
and  across  the  railroad  track  at  Vina  Vista  Street.  He  said 
that  it  was  his  best  judgment  that  at  the  time  the  train  blew 
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its  whistle  the  nose  of  the  horse  drawing  Sansone's  wagon 
was  as  far  as  the  track. 

The  foregoing  embraces  a  statement  of  the  facts  and  the 
testimony  necessary  to  have  in  view  and  to  be  considered  in 
passing  upon  the  points  urged  upon  this  appeal  for  a  re- 
versal. 

The  grounds  urged  for  the  reversal  of  the  judgment,  gen- 
erally stating  them,  are:  1.  That  the  deceased  failed  to  exer- 
cise due  care  to  avoid  the  accident  and  was  guilty  of  con- 
tributory negligence  which  proximately  caused  his  death; 
2.  Error  in  giving,  modifying,  and  refusing  to  give  certain 
instructions. 

1.  We  may  pretermit  any  expression  of  opinion  upon  the 
question  whether  the  evidence  shows  that  Sansone,  owner 
and,  at  the  time  of  the  accident,  driver  of  the  horse  and 
wagon,  was  guilty  of  negligence  proximately  causing  the 
accident  and  the  consequent  injury  to  and  death  of  Ilardi; 
for,  as  we  understand  counsel  for  the  appellant,  they  do  not 
claim  that  the  negligence  of  Sansone  is  imputable  to  Ilardi. 
The  cases  are  quite  uniform  in  the  enunciation  of  the  rule 
that  a  person  riding  as  a  passenger  or  guest  in  a  vehicle 
driven  by  another  may  not  be  charged  with  the  negligence 
of  the  latter  which  has  caused  injury  to  the  former,  unless  the 
passenger  or  guest  has  the  right  to  exercise  control  over  the 
driver  of  the  vehicle,  or  **in  the  eyes  of  the  law  may  be  said 
to  possess  such  power  of  control"  (Bryant  v.  Pacific  Elec, 
Ry,  Co,,  174  Cal.  739,  [164  Pac.  385]),  or  unless  it  is  made 
to  appear  that  the  passenger  or  guest  himself  actively  partici- 
pated in  the  negligence  of  the  driver.  (See,  in  addition  to 
case  above  cited,  the  following:  WUscm  v.  Picgei  Sound  Co., 
52  Wash.  522,  [101  Pac.  50,  132  Am.  St.  Rep.  1044] ;  Howe 
V.  Minneapolis  etc.  Ry.  Co.,  62  Minn.  71,  [54  Am.  St.  Rep. 
616,  30  L.  R.  A.  684,  64  N.  W.  102] ;  Clarke  v.  Connecticut 
Co.,  83  Conn.  219,  [76  Atl.  523] ;  United  Rys.  &  Elec,  Co.  etc. 
V.  Cr<Un  et  <d„  123  Md.  332,  [91  Atl.  405] ;  Hemumn  v.  Rhode 
Island  Co.,  36  R.  I.  447,  [90  Atl.  813] ;  Chadboume  v.  Sprvng- 
field  St.  Ry.  Co.,  199  Mass.  574,  [85  N.  E.  737] ;  Perez  v. 
New  Orleans  City  &  L.  R.  Co.,  47  La.  1391,  [17  South.  869] ; 
Lininger  v.  San  Francisco  R.  R.  Co.,  18  Cal.  App.  411,  [123 
Pac.  235] ;  Bresee  v.  Los  Angeles  Traction  Co.,  149  Cal.  131, 
[5  L.  R.  A.  (N.  S.)  1059,  85  Pac.  152]  ;  Fnjise  v.  Los  An- 
yilc6  n.  Co.,  12  Cal.  App.  207,   [107  Pac.  317]   ParmerUer 
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V.  McDaugdU,  172  Cal.  306,  [156  Pac.  460].)  But  it  is 
argued  that,  because  the  deceased,  before  Sansone  started  to 
drive  across  the  track,  knowing  that  trains,  at  frequent 
intervals  during  the  day,  passed  over  the  track,  failed  to  look 
up  and  down  the  track  to  ascertain  whether  or  not  a  train 
was  approaching,  but  remained  passive  or  quietly  in  his 
seat  on  the  wagon,  saying  nothing  and  doing  nothing,  this 
court  is  justified  in  declaring  that,  as  a  matter  of  law,  he 
did  not  exercise  ordinary  care  for  his  own  safety,  or,  in 
other  words,  that  he  was  guilty  of  negligence  proximately 
contributing  to  his  fatal  injuries. 

It  is  obviously  true,  as  the  above-cited  cases  plainly  point 
out,  that,  while  a  guest  or  a  passenger  riding  in  a  vehicle 
with  another  is  not  chargeable  with  the  latter 's  negligence 
which  has  directly  resulted  in  injury  to  the  passenger  or 
guest,  the  law  nevertheless  casts  upon  such  passenger  or 
guest  in  such  case  the  duty  of  exercising  ordinary  care  for 
his  own  safety,  and  the  court  in  this  case  in  dear  language 
so  instructed  the  jury.  But  unless  the  evidence  shows  be- 
yond question  that  the  passenger  or  guest  failed  to  exercise 
such  care  as  was  necessary  for  his  own  safety,  then  the  ques- 
tion whether  he  was  remiss  in  that  respect  or  was  guilty  of 
negligence  contributing  to  his  injury  is  primarily  for  the 
jury.  The  burden  was  cast  upon  the  defendant  to  show 
that  the  deceased  failed  to  exercise  such  care  for  his  own 
safety  as  was  required  of  him  to  charge  the  defendant  with 
legal  responsibility  for  his  death.  The  question  here,  then, 
is  whether  there  was  any  justification  for  the  implied  finding 
of  the  jury  that  the  deceased  was  not  culpable  in  that  respect. 
There  is  no  evidence  of  any  overt  or  affirmative  act  of  negli- 
gence on  the  part  of  Ilardi  or  that  he  participated  in  the 
negligence  of  Sansone,  assuming  the  latter  to  have  been 
guilty  of  negligence,  by  urging  him,  with  knowledge  of  the 
near  approach  of  a  train,  or  with  knowledge  that  he  (San- 
sone) had  not  looked  and  listened  to  ascertain  whether  there 
was  a  train  near  at  hand,  to  proceed  on  over  the  crossing. 
Nor  is  there  any  evidence  that  Sansone  was  an  incompetent 
or  careless  driver,  or  that  Ilardi  had  any  reason  to  suppose 
that  he  was  not  competent  to  drive  the  horse  properly  or 
to  believe  that  Sansone  was  not  doing  his  duty  by  looking 
for  approaching  trains.  It  is  true,  if  we  accept  Sansone 's 
testimony  as  to  that  matter,  that  Ilardi  said  nothing  and  did 
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nothing  and  looked  neither  to  the  north  nor  south  before 
the  horse  was  started  by  Sansone  over  the  crossing;  but  this 
did  not  constitute  negligence  per  se,  or  such  acts  of  omis- 
sion as  to  justify  the  conclusion  or  declaration,  as  a  matter 
of  law,  that  he  failed  to  use  due  care  for  his  own  safety, 
since  he  was  a  mere  guest  of  Sansone,  riding  with  the  latter 
by  his  permission  and  sufferance,  and,  having  no  interest  i^ 
the  plans  or  purposes  for  which  Sansone  was  then  using  the 
horse  and  vehicle,  and  was  without  any  right  or  power  to 
exercise  any  control  over  the  latter  in  the  management  of 
the  vehicle.  Moreover,  the  deceased  knew  that  Sansone, 
having  been  accustomed  for  some  time  to  driving  over  the 
Vina  Vista  crossing,  knew  as  fully  or  as  well  as  he  did  that 
trains  passed  frequently  over  the  railroad  track  every  day, 
and,  as  there  is,  as  stated,  no  evidence  that  Sansone  was 
ordinarily  a  careless  driver  or  did  not  know  how  to  manage 
a  vehicle  drawn  by  a  horse,  the  deceased  had  the  right  to 
assume  that  Sansone  would  exercise  reasonable  care  and  cau- 
tion in  making  the  crossing.  Furthermore,  in  considering 
whether  the  deceased  exercised  the  care  which  is  required 
of  a  person  situated  as  he  was,  the  jury  were  entitled  to  and 
probably  did  take  into  account  these  facts:  That  the  day 
was  more  or  less  darkened  by  clouds,  that  the  accident  oc- 
curred at  a  late  hour  of  a  midwinter  day,  that  a  strong  wind 
was  blowing  from  the  southeast  and  in  the  opposite  direction 
from  which  the  train  was  traveling,  the  natural  effect  of 
which  was  to  drive  the  noise  which  usually  proceeds  from 
a  moving  train  from  the  direction  and  the  hearing  of  him- 
self and  Sansone.  Besides,  the  eyesight  of  the  deceased  was 
greatly  impaired,  and,  if  the  jury  believe  Sansone  when  he 
said  that  he  looked  and  saw  no  train  approaching  (and  it 
cannot  be  said  that  they  did  not),  then  it  is  probable  that 
they  concluded  that,  if  the  deceased  did  look  to  the  north, 
he  was  no  more  likely  to  see  the  train  than  was  Sansone; 
and  that  they  had  the  right  to  believe,  notwithstanding  San- 
sone's  apparent  statement  to  the  contrary,  that  the  deceased 
did  look  to  see  whether  there  was  a  train  approaching  the 
crossing  over  which  they  were  about  to  pass,  there  can  be 
no  doubt,  since  it  was  made  to  appear  that  the  deceased  was 
perfectly  familiar  with  the  conditions  existing  as  to  the 
crossing,  having  passed  over  it  innumerable  times  and  having 
almost    as    frequently  ridden  on  the  defendant's  cars  from 
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that  point,  and  since,  furthermore,  the  presumption  is  (a 
disputable  presumption,  it  is  true)  that  the  deceased  exer- 
cised due  care  for  his  own  safety,  having  in  view  the  sur- 
rounding conditions  with  which  he  was  familiar.  {Balti- 
more &  Potomac  B.  B.  Co.  v.  Lamdrigan,  191  U.  S.  461,  [48 
L.  Ed.  362,  24  Sup.  Ct  Eep.  137] ;  DrouUlard  v.  SoutJum 
Pac.  Co.,  ante,  p.  447,  [172  Pac.  405].)  What  more  the 
deceased  could  have  done  than  what  he  did  do  under  all  the 
circumstances  it  is  not  easy  to  su^geat.  He  had  no  right 
to  interfere  with  Sansone's  management  of  the  horse  and 
vehicle,  and,  as  the  cases  say,  in  most  instances  such  inter- 
ference by  the  passenger  or  guest  where  the  vehicle  is  about 
to  be  placed  in  a  position  of  danger  might  prove  to  be  gross 
imprudence  and  so  disconcert  the  driver  as  to  cause  the  dis- 
astrous result  which  such  interference  was  designed  to 
avoid.  (See  Hou^  v.  Minneapolis  etc.  Ry.  Co.,  62  Minn.  71, 
[54  Am.  St  Rep.  616,  620,  30  L.  B.  A.  684,  64  N.  W.  102], 
and  the  other  cases  above  named.)  The  jury  were  justified 
in  concluding  that  all  he  could  do  under  the  circumstances 
was  to  remain  quiet,  as  he  did,  and  to  rely  upon  the  driver, 
who  had  exclusive  control  and  management  of  the  horse  and 
vehicle. 

In  Hemumn  v.  Rhode  Island  Co.,  36  B.  I.  447,  [90  AtL 
813],  the  plaintiff  was  injured  as  the  result  of  a  collision 
between  the  automobile  in  which  she  was  riding  as  the  guest 
of  the  owner  and  driver  of  the  machine  with  a  railroad  train 
of  the  defendant.  The  court  in  that  case  said:  *'In  accord- 
ance with  both  reason  and  weight  of  authority,  any  negli- 
gence on  the  part  of  Berghmann  [driver  of  the  auto]  which 
may  have  contributed  to  bring  about  the  collision  cannot  be 
imputed  to  either  of  these  plaintiffs  [husband  and  wife 
having  joined  in  the  suit],  between  whom  and  Berghmann 
no  relation  of  master  and  servant,  principal  and  agent,  or 
participators  in  a  common  enterprise,  existed  in  fact,  or 
should  be  implied  in  law.  It  is  the  duty  of  such  guest  or 
passenger,  in  circumstances  similar  to  those  under  considera- 
tion, to  use  reasonable  care  for  his  own  safety.  Whether 
he  has  exercised  such  a  degree  of  care  is  primarily  for  the 
jury.  It  cannot  be  said,  as  a  matter  of  law,  that  such  guest 
or  passenger  is  guilty  of  negligence  because  he  has  done 
nothing.  In  many  such  cases,  the  highest  degree  of  caution 
may  consist  of  inaction.    In  situations  of  great  and  sudden 


Digitized  by  VjOOQIC 


jrarch,  1918.]     Ilabdi  v.  Central  California  T.  Co.        497 

peril  meddlesome  interference  with  those  haying  control, 
either  by  physical  act  or  by  disturbing  suggestions  and  need- 
less warnings,  may  be  exceedingly  disastrous  in  its  result. 
While  it  is  true  that  it  is  the  duty  of  such  guest  or  passenger 
not  to  submit  himself  and  his  safety  solely  to  the  prudence 
of  the  driver  of  the  vehicle,  and  that  he  must  himself  use 
reasonable  care  for  his  own  safety,  nevertheless,  he  should 
not  in  any  case  be  held  guilty  of  contributory  negligence 
merely  because  he  has  done  nothing.**  The  court  then  pro- 
ceeds to  state  certain  conditions  the  existence  of  which  would 
justly  lead  to  the  conclusion  that  the  gruest  or  passenger  had 
not  used  the  requisite  care  for  his  own  safety  and  so  not  be 
entitled  to  recover  for  his  injury.  None  of  the  supposititioiui 
conditions  so  suggested,  however,  was  shown  to  exist  in  this 
case. 

The  other  cases  above  cited,  notably  Wilson  v.  Pugei  Sound 
Elec,  By.  Co.,  52  Wash.  522,  [132  Am.  St.  Rep.  1044,  101 
Pac.  50],  express  views  similar  to  those  above  reproduced 
herein  from  the  Hermann  case. 

Our  conclusion  is  that  the  question  whether  the  deceased 
was  guilty  of  negligence  which  directly  caused  his  death  was, 
under  the  circumstances  of  the  case  as  presented,  one  exclu- 
sively for  the  jury's  determination. 

2.  The  complaint  against  the  court's  charge  is  aimed  at 
those  portions  thereof  whereby  the  question  was  submitted 
to  the  jury  whether  the  defendant,  by  the  exercise  of  reason- 
able diligence,  could  have  prevented  the  accident  and  the 
failure  to  do  so  constituted  the  proximate  cause  of  the  acci- 
dent and  its  consequences,  notwithstanding  that  the  deceased 
himself  might  have  been  guilty  of  antecedent  negligence  con- 
tributing to  the  collision.  This  proposition  involves  the  doc- 
trine known  as  the  **last  clear  chance"  or  opportunity,  and 
there  was  evidence  justifying  the  court  in  submitting  that 
question  to  the  jury.  In  substantiation  of  this  statement, 
we  have  only  to  refer  to  the  conduct  of  the  deceased  as  above 
described,  to  the  testimony  of  Sansone  that,  although  just 
before  starting  over  the  crossing  he  looked  up  and  down 
the  track  and  saw  no  train  coming  from  either  direction, 
and  particularly  to  the  testimony  of  Elliott,  the  civil  engi- 
neer, who  measured  and  gave  the  distance  between  Vine  and 
Vina  Vista  Streets,  to  that  of  the  witness,  Currier,  who  testi- 
fied that,  almost  at  the  very  time  he  heard  the  whistle  of  the 
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car  near  Vine  Street,  he  saw  Sansone  in  the  act  of  drivinof 
over  the  crossing  at  Vina  Vijsta  Street,  the  horse's  nose  then 
being  as  far  as  the  track,  and  to  that  of  the  motorman  who 
testified  that  he  conid  possibly  have  stopped  the  train  at 
the  rate  at  which  it  was  then  going  within  a  distance  of  150 
feet,  and  further  testified  that  he  saw  Sansone  and  the 
deceased  for  several  blocks  before  they  reached  Vina  Vistii 
Street  and  kept  close  watch  of  their  movements  all  the  way 
down. 

Elliott,  it  will  be  recalled,  said  that  the  distance  from  the 
center  of  Vine  to  the  center  of  Vina  Vista  Street  was  345 
feet.  Currier,  although  not  certain  whether,  when  he  heard 
the  whistle,  the  train  was  fifty  feet  north  or  fifty  feet  south 
of  Vine  Street,  was  reasonably  certain  that  it  was  not  more 
than  fifty  feet  from  said  street  on  either  side.  Manifestly, 
if,  when  the  train  whistled,  it  was  fifty  feet  north  of  Vine 
Street,  there  was  then  an  intervening  distance  between  the 
train  and  Vina  Vista  crossing  of  over  four  hundred  feet. 
If,  however,  the  train  was  fifty  feet  south  of  Vine  when  it 
blew  its  whistle,  there  was  still  approximately  three  hun- 
dred feet  between  the  train  at  that  point  and  the  Vina  Vista 
crossing,  and,  according  to  the  motorman  himself,  he  could 
have  stopped  the  train  after  Sansone  had  driven  partly  on 
the  track  so  as  to  have  avoided  the  collision.  Thus  the 
question  whether  the  defendant  could  have  prevented  the 
accident  by  the  exercise  of  a  proper  degree  of  care  and  dili- 
gence was  introduced  into  the  case,  and  it  was  obviously 
proper  for  the  court  to  instruct  the  jury  upon  that  issue. 

Typical  of  the  several  instructions  given  by  the  court  and 
addressed  to  that  question  is  the  following:  "One  having 
knowledge  of  the  dangerous  situation  of  another  and  hav- 
ing a  clear  opportunity,  by  the  exercise  of  proper  care,  to 
avoid  injuring  another,  must  do  so,  notwithstanding  that  the 
latter  has  placed  himself  in  such  situation  of  danger  by  his 
own  negligence.  If,  therefore,  you  should  find  from  the 
evidence  that  the  motorman  of  defendant's  car  which  collided 
with  the  wagon  saw  the  decedent  on  the  wagon  on  the  track, 
and  could  have  stopped  the  train  without  injury  to  the  same 
or  to  its  passengers,  and  by  so  stopping  the  train  within  the 
shortest  time  and  space  possible  under  the  circumstances 
could  have  avoided  the  collision,  and  neglected  to  do  so, 
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in  consequence  of  which  neglect  to  stop  the  train,  the  dace-* 
dent  was  killed,  the  plaintiff  is  entitled  to  a  verdict." 

There  can  be  no  doubt  that  the  above  instruction  involves 
a  correct  general  statement  of  the  rule. 

Of  course,  in  a  case  where  the  evidence  plainly  and  clearly 
showed  that  the  injured  party  himself  had  an  opportunity 
(of  which  he  then  had  knowledge)  to  relieve  himself  of  the 
perilous  position  into  which  he  had  negligently  placed  him- 
self, and  could  have  done  so  by  the  exercise  of  reasonable 
diligence  and  thus  himself  have  avoided  the  accident,  then 
such  a  situation  would  be  presented  as  is  to  be  found  in 
several  of  the  cases  cited  by  the  defendant.  In  such  a  case, 
it  would  be  no  less  the  duty  of  the  party  so  placing  himself 
in  such  a  position  to  prevent  the  accident  than  it  would  be 
for  the  other  party  to  do  so,  and  if  under  such  circum- 
stances an  accident  occurred  and  damage  to  person  or  prop- 
erty resulted,  the  negligence  of  the  party  placing  himself 
in  the  position  of  danger  would  be  a  continuing,  active,  con- 
curring cause  thereof.  But  no  such  a  case  is  presented  here. 
While  a  railroad  crossing  over  a  public  street  is  itself  a  signal 
of  danger,  and  those  attempting  to  make  the  crossing  must 
always  exercise  due  care  and  caution,  still  the  public  obvi- 
ously have  the  right  to  pass  over  it.  The  mere  act  of  pass- 
ing over  the  crossing  is  not  negligence  per  se.  There  is 
negligence  only  when  the  attempt  is  made  to  pass  over  the 
crossing  without  first  using  reasonable  care  in  ascertaining 
in  the  proper  way  whether  there  is  a  train  on  the  track 
approaching  the  crossing  or  about  to  approach  it.  There  is 
evidence  here  that  Sansone  looked  both  ways  before  he 
started  over  the  track  and  saw  no  train  before  and  at  the 
time  the  horse  and  vehicle  were  started  over  the  crossing; 
that  the  train  suddenly  and  unexpectedly  came  upon  San- 
sone and  the  deceased,  and  that,  therefore,  their  position  un- 
expectedly became  one  of  peril  only  when  it  was  too  late  for 
them  to  withdraw  therefrom  in  time  to  have  avoided  the  acci- 
dent. Thus  it  is  clear  that  upon  that  question  the  case  was 
one  peculiarly  for  the  jury,  or,  in  other  words,  not  a  case 
where,  as  is  true  of  the  cases  cited  by  the  defendant,  it  can 
be  said,  as  a  matter  of  law,  that  the  negligence  of  the  de- 
ceased was  a  continuing,  active,  efficient,  concurring  cause 
of  the  accident  and  its  consequences. 
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We  have  found  no  legal  reason  for  disturbing  the  judg- 
ment, and  it  is  therefore  affirmed. 


Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cauae  heard  in 
Eter  judgment  in  the  district  court  of 
by  the  aupreme  court  on  May  10,  1918. 


'     A  petition  to  have  the  cauae  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 


[dr.  No.  2302.    First  Appellate  District.— March  12,  1918.] 

JAMES  D.  HALSTED   et  al..  Appellants,  v.   CENTRAL 
SAVINGS  BANE  et  al.,  Respondents. 


[Civ.  No.  280i.    First  Appellate  District.— Mareh  12,  1918.} 

JAMES    D.    HALSTED    et    al.,    AppeUants,    v.    FIRST 
SAVINGS  BANK  (a  Corporation)  et  al.,  RespondentB. 

Trust — Savinqs  Bank  Deposit. — Where  money  was  deposited  in  a  sav- 
ings bank  in  the  names  of  the  owner  and  his  foster  sister  and 
housekeeper,  and  at  the  time  of  the  deposit  tlie  parties  signed  an 
agreement  whieh  in  substance  provided  that  all  moneys  then  on 
deposit  or  at  any  time  thereafter  to  be  deposited  by  either  of  tliem 
to  the  credit  of  the  account  wi»re  to  be  received  by  the  bank  on 
condition  that  the  amounts  thereof  and  all  dividends  thcroon  should 
be  paid  by  the  bank  to  the  depositors,  or  either  of  them,  or  to  the 
survivor  of  them,  or  to  the  personal  representatives  or  assigns  of 
such  survivor,  without  reference  to  the  original  deposit  of  the 
moneys,  an  intention  to  create  a  trust  in  the  deposits  in  favor  of 
the  sister  and  housekeeper  was  shown,  and  upon  the  death  of  the 
original  depositor  she  was  entitled  to  the  same  by  right  of  survivor- 
ship. 

APPEALS  from  judgments  of    the  Superior    Court  of 
Alameda  County.    W.  H.  Thomas,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O'Neill  &  O'Neill,  and  Chapman  &  Trefethen,  for  Appel- 
lants. 

Harry  E.  Leach,  and  Abe  P.  Leach,  for  Respondents. 
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BEASLY,  J.,  pro  tern. — These  two  cases  arose  ont  of  the 
deposit  of  certain  moneys  in  the  defendant  banks  by  James 
Mandeville  Halsted,  deceased,  in  the  names  of  himself  and 
his  foster  sister  and  housekeeper,  Anna  N.  CioUins. 

On  the  eighth  day  of  March,  1913,  the  deceased  deposited 
with  the  Union  Savings  Bank  the  sum  of  $12,915.87,  and  at 
the  time  signed  with  Mrs.  Collins  an  agreement  relating  to 
this  deposit  which  in  substance  provided  that  all  moneys 
then  on  deposit  or  at  any  time  thereafter  to  be  deposited  by 
either  of  them  to  the  credit  of  this  account  were  to  be  re- 
ceived by  the  bank  on  condition  that  the  amonnts  thereof 
and  all  dividends  thereon  should  be  paid  by  the  bank  to  the 
depositors,  or  either  of  them,  or  to  the  survivor  of  them,  or 
to  the  personal  representatives  or  assigns  of  such  survivor, 
without  reference  to  the  original  ownership  of  the  moneys. 
This  deposit  was  made  in  the  names  of  James  M.  Halsted 
and  Mrs.  Anna  Collins.  Halsted  at  the  time  of  making  this 
deposit  was  in  perfect  health.  He  told  Mrs.  Collins,  as  she 
testified  in  response  to  questions  by  appellants'  attorney, 
that  this  money  was  for  her;  that  he  wanted  her  to  have  it 
just  as  soon  as  anything  happened  to  him;  that  he  gave  it 
to  her,  and  it  further  appeared  that  what  he  meant  by  **  any- 
thing happening  to  him"  was  his  death.  Of  another  wit- 
ness, Mr.  Pumiss,  he  asked  whether,  in  the  event  of  his 
making  a  joint  account  in  the  bank,  there  would  be  any  ques- 
tion about  Mrs.  Collins  getting  the  money  if  anything  should 
happen  to  him,  and  Mr.  Furniss  replied  that  there  was  no 
question  about  it.  He  told  the  witness  De  Pue  that  he  had 
just  been  down  to  the  bank  and  turned  over  or  transferred  a 
book  carrying  a  ten  thousand  dollar  deposit  to  Mrs.  Collins, 
and  he  added,  ''Now,  if  anything  happens  to  me  Anna  is 
provided  for." 

The  deceased  suffered  a  paralytic  stroke  in  the  month  of 
Afarch,  1911,  and  died  on  the  twenty-fifth  day  of  October, 
1014.  There  seems  to  have  been  no  change  in  the  account 
r.titil  the  day  previous  to  his  death,  when  Mrs.  Collins  trans- 
ferred the  account  to  her  own  name. 

The  court  found  that  the  claim  to  these  funds  made  by 
the  plaintiffs,  as  executors  of  Mr.  Halsted 's  will,  was  without 
foundation  and  invalid ;  that  the  estate  of  the  deceased  had 
no  interest  in  the  money,  and  that  the  same  was  the  sole 
and  separate  property  of  Mrs.  Collins,  to  the  possession  of 
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which  she  was  entitled.  It  was  conceded  at  the  argument 
that  the  only  difference  between  the  facts  of  the  case  against 
the  Union  Savings  Bank  and  the  companion  case  against 
the  First  Savings  Bank  is  in  the  language  of  the  agreement 
signed  at  the  time  the  deposit  was  transferred  to  the  account 
of  Mr.  Halsted  and  Mrs.  Collins.  In  the  case  of  the  First 
Savings  Bank  this  agreement  authorized  and  directed  the 
corporation  to  open  an  account  in  the  names  of  James  M. 
Halsted  and  Anna  Collins,  payable  to  either  or  the  survivor, 
and  by  this  instrument  the  two  persons  named  agreed  with 
each  other  to  become  and  be  partners  in  the  ownership  of  the 
moneys  and  of  all  interest  thereon  and  all  other  moneys  to 
be  deposited  to  said  account ;  and  they  agreed  with  each  other 
that  either  and  each  of  them  and  the  survivor  of  them  might 
at  any  and  all  times  draw  and  receive  from  the  bank  the 
whole  or  any  part  of  the  money,  and  empowered  each  to 
sign  their  respective  names  to  any  receipt,  check,  or  voucher 
for  the  money  so  drawn. 

The  deceased  was  a  man  of  few  words  apparently,  and  he 
riaid  little  at  the  time  of  making  these  changes  in  the  de- 
posits of  his  funds;  but,  as  was  said  in  Booth  v.  Oakland 
Bank  of  Savings,  122  Cal.  19,  [54  Pac.  370],  there  can  be 
no  doubt  of  the  intention  of  Mr.  Halsted  in  this  matter,  and 
that  intention  should  be  carried  out  if  the  law  will  permit  it. 
We  do  not  deem  it  necessary  to  discuss  the  writings  made 
for  the  purpose  of  giving  a  particular  character  to  these 
deposits,  or  the  facts  of  these  cases  at  length.  The  facts 
showing  an  intention  on  the  part  of  Mr.  Halsted  to  create 
a  trust  in  favor  of  Mrs.  Collins  in  these  funds  are  far  stronger 
than  were  the  facts  in  the  case  of  Booth  v.  OaJdand  Bank 
of  Savings,  supra;  and  the  findings  of  the  court  and  the  evi- 
dence supporting  them  bring  the  cases  clearly  within  the 
ruling  in  that  case,  and  also  within  the  rule  of  the  following 
cases:  Estate  of  Harris,  169  Cal.  725,  [147  Pac.  967]  ;  Mc- 
Carthy V.  Holland,  30  Cal.  App.  495,  [158  Pac.  1045]; 
McDougald  v.  Boyd,  172  Cal.  753,  [159  Pac.  168] ;  Waters  v. 
Nevis,  31  Cal.  App.  511,  [160  Pac.  1081],  and  numerous 
other  cases  which  have  been  decided  by  the  supreme  court  and 
by  this  court  in  which  similar  instruments  have  been  con- 
strued. 

The  rxpros.sion  that  **the  parties  agree  to  become  P'^rt- 
ners"  in  the  case  of  the  First  Savings  Bank  account,  when 
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this  agreement  is  held  "by  its  four  corners'*  and  read  and 
construed  as  a  whole,  does  not  change  its  meaninor  from  that 
given  it  by  the  trial  court.  The  intention  is  plainly  the  same 
as  in  the  case  of  the  Union  Savings  Bank,  and  we  are  not 
disposed  to  split  hairs  over  definitions  of  words,  but  to  hold 
that  the  intention  so  plainly  indicated  by  all  the  acts  and 
words  of  Mr.  Halsted  shall  be  carried  out. 
The  judgment  is  affirmed  in  each  of  the  cases  above  entitled. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  causes  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  9, 1918. 


[Civ.  No.  2114.    Second  Appellate  District.— March  12.  1918.] 

E.   C.  TURNER,  Respondent,  v.  ROY    S.   WATKINS,  as 
Administrator,  etc..  Appellant. 

Pleading — Answer — Denials  upon  Lack  op  Information. — Denials 
in  an  answer  predicated  upon  a  lack  of  information  only,  and  not 
apon  a  lack  of  information  and  beUef,  are  insufficient  nndcr  section 
437  of  the  Code  of  Civil  Procedure. 

Id. — Action  fob  Recovery  of  Bbokeb's  Commissions — Answer — Af- 
firmative Alleoatioks — Insufficient  Denials. — In  an  action  for 
the  recovery  of  a  broker's  commission  for  making  an  exchange  of  real 
property,  affirmative  allegations  in  the  answer  that  the  exchange  was 
not  consummated,  that  the  failure  was  not  due  to  any  fault  of  de- 
fendant, but  that  he  was  ready  and  anxious  at  all  times  to  carry 
out  the  arrangement,  and  that  the  deal  fell  through  because  of 
misrepresentations  made  by  the  broker,  do  not  amount  to  a  traverse 
of  anything  averred  in  the  complaint. 

Id. — "Consummation"  of  Exchange  of  Real  Property — Commissions 
When  Earned. — Under  an  agreement  to  pay  a  broker  a  pommission 
upon  the  "consummation"  of  an  exchange  of  real  property  within  a 
fixed  time,  the  broker  is  entitled  to  his  commission  where,  within 
the  time,  he  presents  the  other  party  to  his  principal  and  they  enter 
into  an  agreement  for  the  exchange,  notwithstanding  the  deal  was 
never  completed  and  deeds  did  not  pass  between  the  parties. 

APPEAL  from  a  jndcrment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

A.  T.  Roark,  for  Appellant 

John  F.  Greer,  and  W.  P.  Gary,  for  Respondent 

WORKS,  J.,  pro  tern, — This  is  an  action  for  the  recovery 
of  a  broker's  commission  for  an  exchange  of  real  property, 
under  a  contract  between  the  plaintiff  and  the  defendant's 
intestate,  W.  G.  Watkins.  The  plaintiff  had  judgment  and 
the  defendant  appeals. 

At  the  opening  of  the  trial  the  respondent  contended  that 
the  denials  of  appellant's  answer  were  insufficient  to  pre- 
sent a  defense  and  asked  the  court  to  rule  that  the  appellant 
should  go  forward  with  his  proof  in  support  of  certain 
affirmative  defenses  set  up  in  the  answer.  The  court  ruled 
accordingly  and  the  ruling  is  assigned  as  error.  The  claim 
that  the  denials  of  the  answer  were  insufficient  was  based 
upon  the  fact  that  they  were  preceded  by  the  followin;; 
statement,  ending  with  a  colon:  **Not  having  sufficient  in- 
formation on  which  to  base  his  answer,  defendant  denies." 
Section  437  of  the  Code  of  Civil  Procedure  contains  this  lan- 
guage: **If  the  defendant  has  no  information  or  belief  upjn 
the  subject  sufficient  to  enable  him  to  answer  an  allegatin]\ 
of  the  complaint,  he  may  so  state  in  his  answer,  and  place 
his  denial  on  that  ground."  It  will  be  observed  that  the 
denials  in  the  answer  in  this  action  were  predicated  upon  a 
lack  of  information  only  and  not  upon  a  lack  of  information 
and  belief.  A  denial  in  that  form  is  insufficient,  for  section 
437  permits  a  denial  only  upon  the  want  of  both  informa- 
tion and  belief  and  not  upon  a  want  of  information  alone. 
{Humphreys  v.  McCaU,  9  Cal.  59,  62,  [70  Am.  Dec.  621].) 

The  appellant  insists,  however,  that  the  affirmative  allega- 
tions of  his  answer  present  a  state  of  facts  inconsistent  with 
the  allegations  of  the  complaint,  and  that  for  that  reason  the 
answer  amounted  to  a  traverse  of  the  complaint;  and  he 
accordingly  contends  that  the  respondent  should  have  been 
compelled  to  go  forward  with  the  introduction  of  evidence 
in  support  of  the  complaint.  The  affirmative  matter  in  the 
answer  was  to  the  effect  that  the  exchange  for  the  bringing 
about  of  which  the  respondent  claimed  a  commission  **wa3 
not  consummated  within  the  thirty  days  set  apart  for  that 
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purpose,  nor  during  any  other  period  of  time,  nor  has  said 
exchange  yet  been  consummated  by  the  parties  to  said  deal, ' ' 
and  that  the  failure  to  consummate  it  was  not  due  to  any 
fault  of  appellant's  intestate,  but  that  he  was  always 
''ready  and  anxious"  to  carry  out  the  arrangement.  It  is 
also  alleged  that  the  failure  to  consummate  the  deal  wa> 
occasioned  by  the  fact  that  the  respondent  made  certain  mis 
representations  to  the  parties  on  the  other  side,  the  misrep 
resentations  having  to  do  with  the  matter  of  the  value  of 
and  the  income  derived  from  his  principal's  property.  The 
allegation  that  the  exchange  was  not  consummated  within 
thirty  days  arose  from  the  fact  that  there  was  a  provision 
in  the  commission  contract  to  the  effect  that  it  was  to  be 
consummated  within  that  time;  but  that  allegation,  as  well 
as  the  allegation  that  it  was  never  consummated  at  any  time, 
negatived  nothing  in  the  respondent's  pleading,  for  re- 
spondent does  not  contend  that  the  deal  ever  went  through, 
and  it  is  his  theory  of  the  case  that  he  is  entitled  to  a  com- 
mission because  he  brought  the  parties  together,  the  other 
side,  as  he  alleges,  having  at  all  times  been  ready,  able,  and 
willing  to  make  the  exchange.  The  allegation  of  the  answer 
that  the  failure  to  consummate  the  exchange  was  not  due  to 
any  fault  of  appellant's  intestate  and  that  he  was  at  all 
times  desirous  of  carrying  it  out,  is  a  plain  allegation  of 
new  matter,  as  there  was  no  averment  upon  the  subject  in 
plaintiff's  pleading.  The  statement  of  the  answer  that  the 
deal  fell  through  because  of  misrepresentations  made  by  the 
respondent  is  of  course  not  responsive  to  anything  in  re- 
spondent's pleading.  It  is  plain,  then,  that  the  affirmative 
allegations  in  the  answer  did  not  amount  to  a  traverse  of 
anything  averred  by  respondent  in  his  pleading. 

The  contract  upon  which  the  action  was  based  provides, 
in  part,  that  appellant's  intestate  ''agrees  to  pay  E.  C. 
Turner  a  commission  ...  on  account  of  above  exchange; 
said  exchange  to  be  consummated  on  or  before  thirty  days 
from  date  first  above  written."  As  already  remarked,  the 
respondent  does  not  contend  that  the  deal  ever  was  com- 
pleted. He  claims  that  the  commission  was  earned  when 
he  presented  to  his  principal  the  parties  on  the  other  side, 
one  Brown  and  one  Anderson,  and  by  his  principal  havin^j: 
entered  into  an  agreement  with  them  for  the  exchange,  within 
the  thirty  days  limited  in  the  commission  agreement,  which 
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the  record  shows  ho  did.  The  appellant  insists,  however, 
that  the  deal  could  have  been  consummated,  in  the  sense  in- 
tenled  by  the  commission  agreement,  only  by  the  passing 
of  deeds  between  the  parties,  and  that,  therefore,  no  com- 
mission was  earned.  Our  courts  have  long  adhered  to  the 
rule  that  a  broker  who  contracts  to  sell  has  earned  his  com- 
mission when  he  has  presented  to  his  principal  one  who  is 
ready,  able,  and  willing  to  buy  {Phelps  v.  Prusch,  83  Cal. 
626,  [23  Pac.  1111] ;  PnrceU  v.  Firth,  175  Cal.  746,  [167 
Pac.  379]);  and  in  the  latter  case  the  commission  was  to 
have  been  paid,  under  the  written  agreement  between  the 
parties,  when  the  sale  was  ''consummated.'*  The  only  dif- 
ference, then,  between  that  case  and  this  lies  in  the  fact  that 
ill  the  one  the  broker  was  to  be  paid  upon  the  consummation 
of  a  sale,  while  in  the  other  he  was  to  be  paid  upon  the 
consummation  of  an  exchange;  which,  to  our  minds,  is, 
in  legal  effect,  no  difference  at  all.  The  exchange  was  con- 
summated to  the  extent  that  such  a  result  could  have  been 
brought  about  by  the  respondent.  The  parties  principal  on 
both  sides  had  entered  into  an  agreement  for  the  exchange, 
and  over  the  performance  of  the  terms  of  that  agreement 
he  could  exercise  no  control.  All  the  services  he  could  have 
performed  in  the  premises  were  completely  rendered  and  his 
commission  was  earned. 

Upon  the  issue  as  to  whether  the  failure  to  complete  the 
deal  between  the  principals  was  because  of  misrepresentations 
made  by  the  respondent  to  Brown  and  Anderson,  the  trial 
court  found  with  the  respondent.  The  appellant  contends 
that  the  finding  lacks  support  in  the  evidence,  but  the  con- 
tention is  untenable.  It  is  enough  to  say,  without  making  a 
more  detailed  statement  of  the  evidence,  that,  first,  the  re- 
spondent never  had  any  dealings  with  Anderson  in  the  matter 
of  the  proposed  exchange;  and,  second,  if  it  be  conceded 
for  the  purpose  of  the  argument  that  misrepresentation  was 
made  by  the  respondent  to  Brown,  the  latter  testified  that 
the  statements  were  not  ascertained  to  be  incorrect  until 
"after  the  deal  was  turned  down." 

In  his  opening  points  and  authorities  A.  T.  Boark,  the 
counsel  for  the  appellant,  quotes  language  as  coming  from 
a  certain  reported  case,  but  it  is  found  only  in  the  brief  of 
the  party  unsuccessful  on  the  appeal  which  is  there  decided ; 
he  cites  two  cases  to  a  proposition  of    law    stated  within 
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quotation  marks,  the  language  not  being  found  in  the  re  i 
port  of  the  case  first  cited  and  being  stated  in  a  dissentin^if 
opinion  in  the  report  of  the  second;  he  cites  four  cases  to| 
a  statement  within  quotation  marks  and  the  quoted  language 
is  found  in  none  of  them;  he  quotes  from  the  opinion  in 
another  case,  but  omits  from  his  quotation  an  important 
clause  found  in  the  opinion,  and  without  indicating  the 
omission  in  any  way;  he  quotes  certain  language  as  being 
in  the  case  last  mentioned  when  it  is  not  to  be  found  in  the 
opinion,  and  he  later  commits  the  same  offense  as  to  another 
reported  case.  Counsel  for  the  respondent  calls  attention  in 
his  points  and  authorities  to  all  these  derelictions,  and,  in 
addition,  specifies  two  or  three  other  faults  of  the  same  char- 
acter. We  have  not  examined  into  these  latter  charges  be- 
cause of  the  length  of  the  reports  of  the  cases  in  which  they 
are  involved.  In  his  reply  points  and  authorities  Mr.  Roark 
has  only  this  to  say  upon  the  subject  which  now  interests 
^is:  **  Respondent,  after  offering  a  great  variety  of  crit- 
icisms to  citations  of  law  quoted  by  appellant  bearing  on 
the  point  as  to  what  constitutes  consummation  of  a  real 
estate  broker's  contract,  was  charitable  enough  to  concede 
that  the  laws  of  the  states  of  Maryland  and  Georgia,  dealing 
with  contracts  of  this  character,  support  appellant's  conten- 
tion." The  amazement  with  which  we  view  the  conduct  of 
Mr.  Roark  in  the  matter  of  the  erroneous  citations  and  quota- 
tions in  his  points  and  authorities  is  heightened  by  the 
cavalier  manner  in  which  he  seeks  to  dismiss  the  subject. 
If,  in  fact,  these  misquotations  were  no  more  than  the  result 
of  gross  carelessness,  he  should  have  admitted  the  facts,  with 
an  apology  and  a  suggestion  of  any  excuse  that  he  might 
have  for  committing  such  errors.  Nothing  less  was  due  to 
the  court,  which  is  entitled  to  rely  upon  counsel  for  a  true 
statement  of  the  language  contained  in  quoted  decisions.  He 
has  left  himself  in  a  very  poor  position  to  urge  the  charge 
made  in  his  reply  brief,  that  opposing  counsel  has  pursuedy 
a  certain  course  in  framing  his  argument,  "for  the  purpose' 
of  confusing  this  court." 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[GIt.  No.  2121.    Second  Appellate  DiBtriet.— Mareh  12,  1918.] 

B.  V.  UNWIN,  Respondent,  v.  BARSTOW-SAN  ANTONIO 
OIL  COMPANY  (a  Corporation),  Appellant 

Attorney  and  Clixnt— Withdra.wal  of  Attorney — Notigb  to  Appoint 
Another— When  Unnecessary. — Under  section  286  of  the  Code 
of  Civil  Proeedure,  providing  that  when  an  attomej  dies,  or  is 
removed  or  suspended,  or  ceases  to  act  as  such,  a  partj  to  an  action, 
for  whom  such  attomej  was  acting,  must,  before  any  further  pro- 
ceedings are  had  against  him,  be  required  by  the  adverse  party,  by 
written  notiee,  to  appoint  another  attorney,  or  to  appear  in  person, 
the  only  objeet  of  the  notice  is  to  require  of  a  party  whose  attor- 
ns had  ceased  to  act  that  he  appoint  a  new  attorney  or  appear  in 
the  action  in  person,  and  where  a  party  serves  and  files  a  notice 
that  his  attorney  has  withdrawn  from  the  case,  and  that  he  appears 
in  person  and  without  attorney,  no  notice  by  the  adverse  party 
as  provided  by  the  section  is  essentiaL 

Costs — Taxing  of  Keeper's  Fees — Time. — An  order  fixing  the  amount 
of  keeper's  fees  under  an  attachment  made  after  the  cost  bill  was 
filed  and  prior  to  the  determination  of  the  motion  to  tax  is  ia 
time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  motion 
to  tax  eosts.    J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  A.  Wilson,  for  Appellant. 

C.  C.  Haskell,  and  John  A.  Hadaller,  for  Respondent 

WORKS,  J.,  pro  iem. — This  cause  is  before  us  on  two 
appeals  by  the  defendant,  one  being  from  the  judgment  and 
the  other  from  an  order  denying  the  defendant's  motion  to 
tax  the  costs  in  the  action. 

There  is  but  one  point  presented  on  the  appeal  from  the 
judgment.  The  first  appearance  of  appellant  in  the  action 
was  by  a  demurrer  to  the  complaint,  filed  in  its  behalf  by 
an  attorney  at  law.  In  the  due  course  of  procedure  in  the 
action  the  demurrer  was  overruled  and  time  was  allowed 
to  answer.  On  a  certain  day  thereafter  the  appellant  served 
and  filed  a  notice  to  the  effect  that  its  attorney  had  with- 
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drawn  from  the  case.  The  notice  was  attached  to  a  docu- 
ment signed  by  the  appellant  and  by  its  retiring  attorney, 
which  stated  that  it  was  ''stipulated  and  agreed"  between 
them  that  the  attorney  ''may,  and  he  does  hereby,  with- 
draw from  said  action  as  attorney  for  said  defendant  there- 
in, and  that  the  said  defendant  may,  and  it  does  hereby, 
appear  in  said  action  in  person  and  without  attorney."  In 
addition  to  its  appearance,  thus  formally  entered  by  the 
appellant  in  person,  it  did,  on  the  same  day  serve  and  file 
its  answer  in  the  action,  signed  by  itself  by  its  resident  agent. 
Thereafter  the  respondent  caused  the  case  to  be  set  down  for 
trial.  Upon  the  date  set,  the  appellant  having  employed  new 
counsel  in  the  interim,  it  was  objected  by  him  that  the  court 
had  no  jurisdiction  to  proceed  with  the  trial  on  the  ground 
that  respondent  had  not  complied  with  the  provisions  of 
section  286  of  the  Code  of  Civil  Procedure,  which  provides, 
"When  an  attorney  dies,  or  is  removed  or  suspended,  or 
ceases  to  act  as  such,  a  party  to  an  action,  for  whom  he  was 
acting  as  attorney,  must,  before  any  further  proceedings  are 
had  against  him,  be  required  by  the  adverse  party,  by  writ- 
ten notice,  to  appoint  another  attorney,  or  to  appear  in 
person." 

The  court  overruled  the  objection,  and  it  is  complained 
that  the  ruling  was  erroneous.  The  contention  cannot  be 
sustained.  The  only  object  of  the  notice  contemplated  by 
the  statute  is  to  require  of  a  party  whose  attorney  has  ceased 
to  act  that  he  appoint  a  new  attorney  or  appear  in  the  action 
in  person.  In  this  case  the  appellant  had  voluntarily  ap- 
peared in  person  on  the  same  day  that  respondent  had  notice 
that  the  attorney  had  ceased  to  act.  It  would  be  useless,  in 
any  situation,  and  speaking  generally,  to  require  one  to  do  a 
thing  which  he  had  already  done.  The  statute,  in  this  in- 
stance, does  not  require  the  commission  of  such  an  act  of 
folly. 

On  the  appeal  from  the  order  the  question  which  is  pre- 
sented has  to  do  with  the  taxing,  as  costs,  of  an  item  of 
keeper's  fees  under  an  attachment.  Section  4300b  of  the 
Political  Code  provides  that  there  shall  be  allowed  the 
sheriff,  as  keeper's  fees,  "such  sum  as  the  court  may  fix." 
The  respondent  served  and  filed  his  cost  bill  and  in  it  he 
included  a  certain  sum  for  keeper's  fees.  The  appellant 
made  its  motion  to  tax  the  costs  specified  in  the  cost  bill  by 
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striking  out  the  sum  charged  for  keeper's  fees  on  the  grounds 
that  the  item  was  not  legally  chargeable  as  costs,  that  it  was 
not  necessarily  incurred,  that  it  had  not  been  legally  fixed  as 
required  by  law,  and  that  it  was  prematurely  charged  and 
included  as  costs.  On  the  day  that  the  motion  to  tax  came 
on  for  hearing,  the  court  made  an  order  fixing  the  amount 
charged  in  the  cost  bill  for  keeper's  fees  as  a  proper  sum  to 
be  charged  for  the  service  rendered.  The  court  then  made 
its  order  denying  appellant's  motion  to  tax. 

Appellant  contends  that  the  item  was  not  properly  in- 
cluded in  the  cost  bill,  for  the  reason  that  the  order  of  the 
court  fixing  it  as  a  proper  charge  was  not  made  before  the 
cost  bill  was  filed.  No  authorities  are  cited  which  support 
this  contention,  although  several  decided  cases  are  presented 
which  are  to  the  effect  that  keeper's  fees  are  not  recoverable 
as  costs  where  there  is  an  entire  absence  of  such  an  order 
as  was  here  made  on  the  day  the  motion  to  tax  was  passed 
on.  These  cases  are  in  no  way  helpful  in  the  solution  of 
the  question  now  presented,  and  we  are  unable  to  see  why, 
in  such  a  case,  the  order  need  be  made  earlier  than  it  was 
made  in  the  present  instance.  The  amount  in  question  had 
no  standing  as  an  item  of  chargeable  costs,  even  though  it 
appeared  in  the  cost  bill,  until  the  order  was  made  disposing 
of  appellant's  motion  to  tax,  for  the  costs  in  an  action  are 
not  determined  and  the  amount  of  them  cannot  be  inserted 
in  the  judgment  until  disposition  is  made  of  any  pending 
motion  to  tax.  (Code  Civ.  Proc,  sees.  1033,  1035.)  The 
order  fixing  the  amount  of  the  keeper's  fees  was  in  time. 

The  judgment  and  order  are  afllrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  507.    Second  Appellate  Distriet. — March  13,  1918.] 

In    the    Matter  of    the  Application  of    ALEXIS    M. 
SCHWITALLA,  for  a  Writ  of  Habeas  Corpus. 

CtoviMAL  Law — Fbeuminabt  Examination — Probabljb  Cause — Evi- 
DBNOB — Uncx}Bboborated  Txstimont  OF  ACCOMPLICE. — ^Whilc  a  de- 
fendant cannot  be  convicted  upon  the  uncorroborated  testimony  of 
an  accomplice,  the  testimonj  of  an  accomplice  is  admissible  and 
proper  to  be  considered  on  the  preliminary  examination  of  the  de- 
fendant, and  may  be  sufficient  to  establish  probable  cause  for  hold- 
ing him  to  answer  for  ttial  in  the  superior  court. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  to  secure  discharge  from  custody  under  a  com- 
mitment upon  alleged  insufficient  evidence. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harry  A.  Chamberlin,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  Asa  Eeyes, 
Deputy  District  Attorney,  for  Bespondent 

JAMES,  J. — Habeas  corpus.  Petitioner  asks  to  be  dis- 
charged from  the  custody  of  the  sheriff  of  Los  Angeles 
County,  to  which  he  was  heretofore  committed  by  a  magis- 
trate. A  complaint  in  sufficient  form,  charging  defendant 
with  the  crime  of  arson,  was  filed  before  the  magistrate  and 
after  examination  had,  at  which  testimony  was  taken,  the 
order  holding  defendant  to  answer  for  trial  to  the  superior 
court  was  made  and  commitment  issued.  One  contention 
urged  is  that  the  evidence  was  insufficient  to  establish  prob- 
able cause  for  the  holding  of  the  defendant.  The  principal 
evidence  against  the  defendant  was  furnished  by  an  accom-^ 
plice  in  the  alleged  crime.  This  accomplice  very  fully  nar-| 
rated  the  acts  which  the  defendant  did  and  which  were 
participated  in  by  the  witness,  all  of  which  showed  that  the| 
fire  was  the  result  of  a  deliberate  plan  of  the  defendant. 
There  was  the  further  testimony  of  a  witness  who  was  not 
an  accomplice,  wherein  it  was  shown  that  the  defendant,  some 
months  prior  to  the  time  the  building  was  burned,  solicited 
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the  co-operation  of  that  witness  to  the  end  that  the  building 
which  was  ultimately  destroyed  should  be  set  fire  to.  Wo 
are  not  prepared  to  concede,  notwithstanding  the  holding 
made  by  the  supreme  court  of  Nevada  in  Ex  parte  Oxley,  38 
Nev.  379,  [149  Pac.  992],  that  the  uncorroborated  testimony 
of  an  accomplice  may  not  be  sufficient  to  establish  probable 
cause.  We  think  that  it  may  be  sufficient.  While  a  defend- 
ant cannot  be  convicted  upon  the  uncorroborated  testimony 
of  an  accomplice,  the  testimony  of  an  accomplice  is  admis- 
sible, and  is  proper  to  be  considered,  and  we  think  is  suffi- 
cient to  make  it  appear  that  there  is  a  "probability*'  that  a 
defendant  has  been  guilty  of  the  offense  charged  against  him. 
Our  supreme  court,  in  People  v.  Cokahnour,  120  Cal.  253, 
[52  Pac.  505],  held  that  the  unsworn  written  confession  of  a 
defendant,  which  constituted  the  entire  evidence  submitted  to 
the  committing  magistrate,  was  sufficient  to  justify  an  order 
determining  that  probable  cause  existed  upon  which  the  de- 
fendant was  held  to  answer.  (See,  also,  Ex  parte  Heacock, 
8  Cal.  App.  420,  [97  Pac.  77].)  And  we  may  add  that,  to 
our  minds,  the  testimony  of  the  independent  witness  whf 
gave  evidence  of  the  plan  of  the  defendant  to  bum  the  build- 
jing  several  months  prior  to  the  time  the  fire  actually  oc- 
curred furnished  some  corroboration,  slight  though  it  was,  of 
the  testimony  of  the  accomplice. 

The  writ  is  discharged  and  petitioner  remanded  to  the  cus- 
tody of  the  sheriff  of  Los  Angeles  County. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  eoneurred. 


[Crim.  No.  599.    Second  Appellate  District.— ^areb  14,  1918.] 

In  the    Matter  of    the  Application  in  Behalf    of    JOSE 
CORREA,  for  a  Writ  of  Habeas  Corpus. 

FLAINT. — Under  section  311  of  the  Penal  Code,  which  provides  that 
eyery  person  who  willfully  and  lewdly  exposes  his  person  or  the 
private  parts  thereof  in  any  public  place,  or  in  any  place  where 
there  are  other  persons  to  be  offended  or  annoyed,  is  guilty  of  a 
misdemeanor,  a  complaint  charging  that  the  defendant  at  tb9  time 
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and  place  named  did  "willfully  and  unlawfully  expose  bis  person/' 
ete.,  fails  to  charge  the  offense,  since  it  fails  to  allege  that  the  acts 
were  done  "lewdly." 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  for  discharge  from  custody  under  commitment 
upon  an  alleged  insufficient  complaint 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  D.  Meyer,  for  Petitioner. 

L.  A.  West,  District  Attorney,  and  Arthur  E.  Koepsel, 
Deputy  District  Attorney,  for  Eespondent. 

THE  COURT. — Habeas  corpus.  Jose  Correa  is  in  the  cus- 
tody of  the  sheriff  of  the  county  of  Orange  under  a  com- 
mitment issued  out  of  the  justice's  court  of  Anaheim  Town- 
ship, Orange  County.  In  that  court  Correa  was  convicted 
of  an  alleged  misdemeanor  pursuant  to  a  complaint  which 
charged  that  the  defendant  at  the  time  and  place  named  did 
''willfully  and  unlawfully  expose  his  person,'*  etc.  It  is 
admitted  that  by  the  complaint  it  was  attempted  to  charge 
the  offense  described  in  section  311  of  the  Penal  Code.  That 
section,  so  far  as  applicable  to  this  case,  is  as  follows:  ''Every 
person  who  willfully  and  lewdly,  either:  One.  Exposes  his 
person,  or  the  private  parts  thereof,  in  any  public  place,  or 
in  any  place  where  there  are  present  other  persons  to  be 
offended  or  annoyed  thereby;  ...  is  guilty  of  a  misde- 
meanor." 

It  is  manifest,  upon  an  inspection  of  the  complaint,  that  it 
failed  to  charge  the  offense  described  in  the  statute.  It  was 
not  alleged  that  the  acts  described  were  done  "lewdly,"  nor 
were  any  words  of  equivalent  meaning  used  in  the  complaint. 
An  essential  element  of  the  crime  being  thus  omitted,  the 
complaint  did  not  state  a  public  offense.  • 

It  is  ordered  that  the  prisoner,  the  said  Jose  Correa,  be' 
discharged  from  custody. 

t6  OaI.  App.— 8t  I 
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[Ciy.  No.  1781.     Third  Appellate  Distriet.^Marcb  15,  1918.] 

SAMUEL  C.  HAIGHT,   Executor,  etc.,  et  al.,  Appellants, 
▼.  W.  H.  STEWART  et  al.,  BespondentB. 

Judgment — Scops  of  Pleadings. — A  party  is  not  only  entitled  to  any 
and  all  relief  which  is  appropriately  within  the  scope  of  his  pleading, 
but  may  be  awarded  such  relief  upon  any  substantial  legal  or 
equitable  ground  coming  within  the  fair  and  reasonable  import  of 
the  averments  of  his  pleading. 

tD. — Rescission  of  Contract — Exchange  of  Beal  Properties — Fail- 
ure OF  Consideration — Judgment  Within  Pleadings. — In  an 
action  to  rescind  a  contract  for  the  exchange  of  a  tract  of  land  for 
the  interest  of  the  other  exchanging  party  in  certain  other  lands 
and  for  corporation  bonds,  where  the  complaint  alleged  that  de- 
fendant had  no  title  to  the  lands  and  that  the  bonds  were  worthless, 
a  judgment  based  upon  failure  of  consideration  could  properly  be 
rendered  within  the  pleadings,  if  supported  bj  the  evidence,  not- 
withstanding allegations  of  fraudulent  representations  and  weakened 
mental  capacity  of  the  plaintiff. 

Id. — Inadequacy  of  Consideration — Cancellation  of  Contract. — 
Where  parties  to  a  contract  for  an  exchange  of  real  properties  have 
full  and  equal  opportunity  for  an  independent  and  thorough  inves- 
tigation of  the  facts,  and  each  exercises  and  relies  upon  his  own 
independent  judgment  in  negotiating  and  consummating  the  transac- 
tion, mere  inadequacy  of  consideration,  where  it  is  not  so  gross  as 
to  shock  the  conscience,  is  not  of  itself  sufficient  ground  for  cancel- 
lation of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County,  and  from  an  order  denying  a  new  trial.  Wm.  M. 
Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Leon  Martin,  and  Eeyes  &  Home,  for  AppeUanta, 

Duard  F.  Geis,  for  Respondents. 

HART,  J.— George  W.  Haight  and  his  wife,  Mary  Setchd 
Haight,  commenced  the  action  for  the  purpose  of  having 
rescinded  a  certain  contract  between  the  plaintiff,  George  W. 
Haight,  and  the  defendant,  W.  H.  Stewart,  and  to  have  de- 
clared null  and  void  two  certain  deeda  of  conveyance.    After 
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the  trial  of  the  case,  and  before  judgment  was  entered, 
George  W.  Haight  died  and  his  executor,  Samuel  C.  Haight, 
was  substituted  as  one  of  the  plaintiffs. 

The  complaint  shows  that  during  the  month  of  November, 
1911,  George  W.  Haight  and  W.  K.  Stewart  were  negotiat- 
ing for  an  exchange  of  certain  properties.  On  the  22d  of 
November,  they  entered  into  a  written  agreement  by  which 
said  Haight  agreed  to  convey  to  Stewart  a  tract  of  land 
situated  in  Glenn  County,  consisting  of  760  acres,  and  Stew- 
art agreed  to  convey  to  Haight  his  interest  in  certain  lands 
in  Mendocino  County,  subject  to  certain  specified  encum- 
brances, and  also  to  deliver  to  him  twenty-seven  bonds  of  the 
par  value  of  one  thousand  dollars  each  of  the  Western 
Consolidated  Coal,  Gas,  and  Electric  Company  (hereinafter 
called  **the  bonds").  The  transaction  was  consummated 
on  the  twenty-seventh  day  of  November,  1911,  by  the  delivery 
to  defendant,  Myrtle  J.  Stewart,  wife  of  W.  H.  Stewart,  of 
a  deed,  executed  by  George  W.  Haight  and  his  wife,  convey- 
ing the  Glenn  County  lands,  and  by  the  execution  and  de- 
livery by  said  Stewart  to  George  W.  Haight  of  an  assignment 
of  all  his  right,  title,  and  interest  in  and  to  the  certificate 
of  purchase  of  the  Mendocino  County  lands,  subject  to  cer- 
tain encumbrances  therein  specified,  and  by  the  delivery  to 
said  Haight  of  twenty-seven  bonds  of  said  corporation. 

On  December  18,  1911,  defendants,  Myrtle  J.  Stewart  and 
W.  H.  Stewart,  conveyed  the  Glenn  County  lands  to  J.  L. 
Stewart,  the  father  of  W.  H.  Stewart. 

It  is  charged  in  the  complaint  that  the  above-described 
transaction  was  brought  about  by  and  through  the  false 
statements  and  representations  of  W.  H.  Stewart  to 
George  W.  Haight;  that  said  Stewart  represented  to  said 
Haight  that  he  had  title  to  the  Mendocino  County  lands, 
whereas,  the  title  to  said  lands  was  never  at  any  time 
vested  in  Stewart,  but  that  the  same  was,  at  the  time  of  the 
transfer,  and  still  is,  in  the  United  States  government;  that 
Stewart  stated  and  represented  to  said  Haight  that  the  bonds 
were  of  the  actual  value  of  six  hundred  dollars  each  and 
that  he  (said  Stewart)  had  a  short  time  previously  to  the 
transaction  involved  herein  sold  some  of  said  bonds  at  that 
price;  that  said  bonds  were  then  *'and  now*'  of  no  value 
whatever  and  are  wholly  worthless  for  any  purpose.  It  is 
alleged  that  said  Haight,  believing,  accepting,  and  relying 
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upon  the  false  statements  and  representations  so  made  to  him 
by  Stewart,  on  the  twenty-second  day  of  November,  1911. 
entered  into  and  subscribed  to  the  written  agreement  with 
said  Stewart  above  mentioned,  and  on  the  twenty-seventh 
day  of  November,  1911,  in  pursuance  of  said  agreement,  con- 
veyed and  transferred  his  Glenn  County  lands  to  said 
Myrtle  J.  Stewart.  It  is  alleged  that  the  said  Myrtle  J. 
Stewart  knew  that  the  statements  and  representations  made 
by  W.  H.  Stewart  to  said  Haight  were  false  and  untrue  when 
they  were  so  made.  It  is  further  alleged  that  the  said 
Haight,  at  the  time  of  the  transaction,  was  sick,  physically 
and  mentally,  and  that  his  mental  strength  had  been  prior 
to  the  time  of  the  said  transaction,  and  was  at  said  time, 
greatly  weakened.  The  complaint  states  that  the  said  Haight 
and  his  wife,  Mary  S.  Haight,  the  other  plaintiff  herein,  did 
not  know  or  have  any  knowledge  that  the  said  statements  and 
representations  made  by  the  said  W.  H.  Stewart  at  the  time 
above  mentioned  respecting  the  bonds  and  the  Mendocino 
County  lands  were  not  true  until  the  fourteenth  day  of 
March,  1912,  when  they  learned  that  said  statements  and  rep- 
resentations were  wholly  false  and  untrue  and  that  the  said 
bonds  were  absolutely  worthless  and  that  the  title  to  the 
Mendocino  lands  was  still  in  the  United  States  government, 
and  not  in  the  said  W.  H.  Stewart  It  is  alleged  that  due 
notice  to  both  W.  H.  Stewart  and  Myrtle  J.  Stewart  was 
thereafter  given  by  said  Haight  that  he  rescinded  the  trans- 
fer of  the  Glenn  County  lands  and  that  said  Haight  offered 
to  restore  to  the  Stewarts  everything  of  value  he  had  received 
from  them  under  the  agreement  of  November  22,  1911. 

A  demurrer  to  the  complaint  on  general  and  special 
grounds  was  overruled,  and  the  defendants  thereupon  an- 
swered, denying  specifically  the  averments  of  the  complaint 
and  affirmatively  stating  facts  disclosing  the  nature  of  the 
transaction  and  the  circumstances  under  which  it  was 
brought  about. 

The  court,  briefly  stated,  found:  1.  That,  on  November  22, 
1911,  George  W.  Haight  was  the  owner  and  in  the  possession 
of  760  acres  of  land  in  Glenn  County,  having  a  market  value 
of  eleven  thousand  four  hundred  dollars;  2.  That,  on  said 
date,  W.  H.  Stewart  was  in  possession  of,  and  had  an  in- 
terest in,  the  Mendocino  County  lands  described  in  the  com- 
plaint  under  a  certificate  of  purchase  from  the  state  of 
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California,  numbered  15,955,  which  said  interest  was  of  thei 
▼alue  of  six  thousand  dollars,  and  subject  to  the  following} 
encumbrances:  A  certain  mortgage  thereon  to  one  V.  W. ' 
Liston,  amounting  to  $350;  a  certain  trust  deed  thereon  to 
one  H.  S.  Bridge  in  the  sum  of  $450;  delinquent  taxes 
amounting  to  $250;  the  balance  of  the  purchase  price  due 
to  the  state  of  California  on  said  lands,  amounting  to  the 
sum  of  $340;  and  the  sum  of  one  hundred  dollars  due  to  one 
H.  S.  Beadle,  constituting  a  lien  upon  said  premises;  3. 
That  said  Stewart,  on  the  twenty-second  day  of  November, 
1911,  was  the  owner  and  did  own  twenty-seven  bonds  of  the 
Western  Consolidated  Coal,  Gas,  and  Electric  Company, 
having  a  nominal  par  value  of  one  thousand  dollars  each; 
that  said  bonds  had  no  cash  market  value,  but  that  they  did 
have  a  * 'speculative  or  trading  value*';  4.  That  Qeorge  W. 
Haight  and  wife  conveyed  the  Glenn  lands  to  Myrtle  J. 
Stewart  at  the  request  of  W.  H.  Stewart,  and  received  in 
exchange  therefor  the  twenty-seven  bonds  of  the  Western 
Consolidated  .  .  .  Company,  and  a  conveyance  of  all  W.  H. 
Stewart's  interest  in  and  to  the  Mendocino  lands;  5.  That 
in  the  negotiations  culminating  in  the  agreement  of  November 
22,  1911,  W.  H.  Stewart  told  George  W.  Haight  that  said 
bonds  were  of  the  value  of  six  hundred  dollars  each,  and 
that  he  (Stewart)  believed  they  were  worth  six  hundred 
dollars  each,  but  that  said  Stewart  did  not  tell  said  Haight, 
as  the  complaint  alleges,  that  the  said  bonds  were  of  the 
reasonable  market  value  of  six  hundred  dollars  each,  and 
could  actually  be  sold  for  said  sum;  and  that  said  Stewart 
did  not  tell  said  Haight,  as  the  complaint  charges,  that  he 
(Stewart)  was  well  acquainted  with  the  value  of  the  said 
bonds,  and  that  he  had,  at  a  time  immediately  preceding  said 
twenty-second  day  of  November,  1911,  actually  sold  said 
bonds  for  said  sum  of  six  hundred  dollars  each,  and  that 
said  bonds  were  then  actually  being  sold  and  could  be  sold 
for  said  sum;  6.  That  no  fraud  was  practiced  or  perpetrated 7 
on  Haight  by  Stewart,  and  that  Haight  was  not  induced  or 
influenced  to  enter  into  and  carry  out  the  agreement  of  No- 
vember 22,  1911,  through  any  fraud  or  misrepresentation  on 
the  part  of  W.  H.  Stewart;  7.  That,  at  the  time  the  above 
contract  was  entered  into,  George  W.  Haight's  health  and 
mentality  were  woal<(Mif'fl,  but  not  to  such  an  extent  that  he 
did  not  lully  ki.ow  and  unJerstund  the  details  of  the  trans- 
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action  referred  to  herein;  that  W.  H.  Stewart  was  aware  of 
Haight 'b  illness,  but  did  not  know  that  his  mentality  was 
impaired  in  any  degree. 

The  appeal  is  by  the  plaintiffs  from  the  judgment  and  the 
order  denying  a  motion  interposed  by  them  for  a  new  trial. 

A  reversal  is  demanded  upon  the  ground  that  there  is  no 
evidence  to  support  these  findings:  1st.  That  the  said  bonds 
had  a  speculative  or  trading  value;  2.  That  W.  H.  Stewart 
had  an  interest  in  the  Mendocino  County  lands;  3.  That 
W.  H.  Stewart  was  not  guilty  of  fraud  in  the  matter  of  the 
agreement  of  November  22,  1911. 

The  general  position  of  the  appellants  is  that,  the  said 
bonds  and  the  said  assignment  of  the  interest  of  W.  H.  Stew- 
art in  the  Mendocino  lands  being  the  only  consideration  the 
plaintiffs  received  for  conveying  and  transferring  the  Glenn 
County  lands  to  Myrtle  J.  Stewart,  if  it  appears  from  the 
evidence  that  said  bonds  were  wholly  valueless  and  that 
W.  H.  Stewart  had  no  interest  in  the  Mendocino  lands,  then 
it  must  necessarily  be  held  that  the  Haights  conveyed  away 
760  acres  of  land,  having  a  value  of  eleven  thousand  four 
hundred  dollars,  without  receiving  therefor  any  considera- 
tion whatever;  that,  in  such  a  situation,  a  failure  of  con- 
sideration is  shown  for  which  there  must  be  a  rescission  of 
the  transfer  of  said  lands.  It  is  contended  that  the  evidence 
does  show  the  worthlessness  of  the  bonds  and  that  W.  H. 
Stewart  had  no  interest  in  the  Mendocino  lands,  and,  fur- 
thermore, that  George  W.  Haight  was  in  an  enfeebled  condi- 
tion of  health  when  the  transfer  and  the  agreement  therefor 
were  made,  and  that  he  was  imposed  upon  and  induced  to 
enter  into  and  consummate  the  transaction  through  the  fraud 
of  W.  H.  Stewart. 

We  may  first  notice  the  point  made  by  the  respondent  that 
the  complaint  does  not  proceed  upon  the  theory  that  there 
was  a  failure  of  consideration,  and  that  such  was  not  the 
theory  upon  which  the  case  was  tried  in  the  court  below; 
that  the  complaint  is  based  solely  upon  the  alleged  fraud 
whereby  the  transaction  was  consummated,  and  that  upon 
that  ground  alone  a  rescission  was  and  is  demanded;  that, 
therefore,  the  position  of  appellants  in  this  court  that  there 
was  a  failure  of  consideration  is  not  warranted  by  their 
pleading  or  the  essential  theory  thereof,  and  that,  conse- 
quently, the  elaborate  argument  in  their  briefs  addressed  to 
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that  proposition  is  entirely  gratuitous  and  without  pertineney  ^ 
or  force. 

It  is,  of  course,  well  settled  in  procedural  law  that  a  party 
is  not  only  entitled  to  any  and  all  relief  which  is  appro- 
priately within  the  scope  of  his  pleading,  but  may  be  awarded 
such  relief  upon  any  substantial  legal  or  equitable  ground 
coming  within  the  fair  and  reasonable  import  of  the  aver- 
ments of  his  pleading.  In  this  case,  it  is  plainly  manifest 
that  the  complaint,  assuming  its  averments  to  be  true,  reveals 
a  clear  case  of  failure  of  consideration.  The  statements 
therein  are  that  the  bonds  are  absolutely  valueless  for  any 
purpose  and  that  W.  H.  Stewart  had  and  has  no  interest  in 
the  Mendocino  lands.  These  constituted  the  sole  considera* 
tion  for  the  transfer  by  Haight  to  Myrtle  J.  Stewart  of  the 
Glenn  lands.  If  the  bonds  were  worthless  and  Stewart  had 
no  interest  in  the  Mendocino  lands,  then  surely  there  was  a 
failure  of  consideration.  The  allegations  of  fraud  and  of 
the  enfeebled  mental  condition  of  Haight  were  proper  for 
the  purpose  of  showing  that  thus  Haight  was  imposed  upon 
and  induced  to  transfer  his  property  for  nothing,  or  for  a 
purported  consideration  which  it  developed  was  worthless  or 
without  any  value.  The  fact  is  that  the  failure  of  considera- 
tion is  the  prominent,  and,  indeed,  the  principal,  factor  in 
the  cause  of  action  stated  by  the  complaint. 

We  are  persuaded,  however,  from  an  examination  of  the 
record  that  the  challenged  findings  are  sufficiently  supported 
to  fortify  them  against  successful  attack  and  that  there 
was  not  a  failure  of  consideration.  We  may  with  propriety 
first  briefly  consider  the  testimony  relative  to  the  mental  con- 
dition of  Haight  for  some  time  prior  to  and  at  the  time  of 
the  making  of  the  agreement  of  November  22,  1911,  and  the 
subsequent  exchange  of  the  properties  above  mentioned  in 
pursuance  of  the  provisions  of  said  agreement. 

George  W.  Haight  was  an  attorney  at  law,  having  offices 
in  the  city  of  Berkeley,  and  had  actively  practiced  his  pro- 
fession for  many  years.  In  late  years,  prior  to  his  death,  in 
connection  with  his  law  practice,  he  dealt  extensively  in 
real  estate,  buying,  selling,  and  exchanging  real  properties. 
While  two  physicians  who  had  professionally  attended  him 
on  several  occasions  and  who  likewise  investigated  his  con- 
dition some  time  before  and  at  about  the  time  of  the  trans- 
action concerned  herein  testified  that  Haight,  at  said  times, 
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was  undergoing  a  decline  in  physical  and  mental  strength, 
that  he  was  suffering  from  what  is  known  in  medical  science 
as  bulbar  paralysis,  and  that  his  tendency  was  also  to  a 
paretic  condition,  there  was  also  testimony  that,  save  a  notice- 
able impairment  of  memory,  he  was  capable  of  transacting 
business  intelligently  and  with  good  judgment.  His  own  son, 
the  substituted  plaintiff  herein,  testified  that  for  a  consider- 
able period  before  and  down  to  the  time  of  the  execution  of 
the  agreement  of  November,  1911,  he  was  engaged  in  per- 
forming certain  duties  in  his  father's  office  and  saw  him  daily, 
and  that,  while  he  observed  that  his  father's  memory  was  not 
as  good  as  it  had  formerly  been,  he  was,  nevertheless,  in  full 
possession  of  his  reasoning  powers.  The  defendant,  W.  H. 
Stewart,  testified  that  he  had  another  and  different  real  estate 
transaction  with  Haight  just  prior  to  the  deal  with  which 
we  are  here  concerned  and  that,  at  that  time,  as  well  as  in 
all  the  negotiations  leading  to  the  transfer  of  the  Glenn 
County  lands  by  Haight  to  his  (Stewart's)  wife,  he  observed 
nothing  either  in  Haight 's  actions  or  his  method  of  trans- 
acting business  indicating  that  he  was  in  the  slightest  degree 
lacking  in  judgment  or  business  sagacity. 

In  addition  to  the  above  testimony,  it  was  shown  that 
Haight  himself  prepared  the  agreement  of  November  22, 
1911,  and  the  instrument  appears  to  have  been  drawn  as 
a  lawyer  of  skill  would  prepare  such  a  document.  It  is 
in  language  which  clearly  and  unambiguously  expresses  the 
propositions  to  which  the  parties  had  mutually  agreed. 
There  is  also  medical  testimony  tending  to  impeach  the  med- 
ical testimony  presented  by  the  plaintiffs  upon  the  question 
of  Haight 's  mental  competency  at  the  time  of  the  making 
of  the  said  agreement  and  also  when  subsequently  he  made 
the  transfer  of  the  Glenn  lands  to  Myrtle  J.  Stewart. 

As  to  the  negotiations  resulting  in  the  making  of  the 
written  agreement  of  November  22,  1911,  and  the  subsequent 
exchange  of  properties  between  George  W.  Haight  and  W.  H. 
Stewart,  the  latter  testified:  That  he  first  met  George  W. 
Haight  in  April,  1911,  with  reference  to  a  deal  for  some 
property  in  Boston,  which  was  consummated  in  August  or 
September;  that,  upon  the  closing  of  that  transaction,  Haight 
asked  him  if  he  had  some  other  things  he  was  willing  to 
trade;  that  he  (Stewart)  said  that  he  had  an  interest  in  a 
twenty  per  cent  certificate  of  purchase  representing  some 
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lands  in  Mendocino  County;  Haight  asked  questions  about 
the  location  of  the  lands,  the  climate,  etc.,  and  said:  "I  want 
to  see  if  it  is  a  good  hunting  lodge  or  summer  home  prop- 
osition and  at  the  same  time  a  healthy  investment  for  the 
future.'*  The  witness  proceeded:  ** Haight  said,  'What  else 
have  you  got,  Stewart  T  I  told  him,  *I  have  some  bonds  of 
the  Western  Consolidated  Coal,  Gas  &  Electric  Co.,'  and  he 
said,  *Why,  I  think  I  have  got  some  of  that  kind,  too,'  and 
he  jumped  up  out  of  his  chair  and  opened  his  safe  and 
brought  out  a  bunch  of  bonds  and  he  said,  *Are  they  like 
this?'  and  I  said,  'Yes,^they  are  the  same  thing;  do  you  know 
anything  about  the  bonds  t'  and  he  said,  *I  have  looked  them 
up  and  they  represent  leases  and  fee-simple  lands  and  a  con- 
tract for  between  fifteen  thousand  and  twenty  thousand  acres 
of  land,'  and  I  asked  him  what  he  thought  of  them,  and  he 
said,  *You  can't  cash  them  at  the  bank;  I  have  tried  to; 
but  the  reason  is  the  coal  companies  are  fighting  among 
themselves  and  quarcUing  and  raising  money  to  transport 
the  coal;  they  have  fine  mines  and  I  found  they  were  good.' 
I  asked  him  where  he  got  them  and  he  said,  'From  Mr. 
Runnels  in  trade  for  West  Berkeley  property.'  I  asked  him 
what  he  allowed  him  for  them  and  he  said,  'I  allowed  him 
full  cash  value,  because  I  think  they  are  good  bonds,  although, 
of  course,  you  will  have  to  wait.  What  are  you  holding 
these  bonds  at?'  and  I  said,  'Judge,  I  don't  know.  I  don't 
know  what  they  are  worth.  All  I  know  is  what  they  got 
me.  .  .  .  Some  of  them  cost  me  thirty  cents  on  the  dollar 
and  some  twenty-five  cents.'  The  judge  jumped  out  of  his 
chair  and  said  to  me,  'These  bonds  must  be  valuable.  Any- 
thing that  has  any  interest  in  coal  mines  on  the  Pacific  Coast 
can't  help  but  be  good  things.'  "  The  witness  said  that 
Haight  gave  him  a  description  of  his  Glenn  County  lands 
and  asked  him  if  he  had  an  abstract  of  title  to  the  Mendo- 
cino County  lands.  Stewart  produced  a  certificate  of  search 
and  handed  it  to  Mr.  Haight,  who  looked  it  over  and  re-  * 
marked,  "This  shows  the  property  in  the  name  of  Marcus  D. 
Hyde."  The  witness  said,  "Yes,  Mr.  Hyde  is  holding  it  for 
me."  Haight  said,  "I  will  look  it  over.  I  am  not  satisfied 
about  the  bonds  but  I  will  look  them  up,  too."  In  about  a 
week  or  ten  days  Stewart  returned  to  the  office  of  Mr.  Haight, 
who  said,  "I  have  found  out  that  the  twenty  per  cent  cer- 
tificate of  purchase  is  piinia  facie  evidence  of  title,  but,  of 
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course,  the  title  is  not  in  you.  You  have  no  deed  or  patent, 
but  you  will  have  title  in  proper  time;  you  will  be  patent 
owner  of  the  land.  I  found  that  it  is  a  negotiable  title  and 
that  a  man  can  buy  or  sell  or  borrow  money  and  I  am  satis- 
lied."  Stewart  asked,  *'Did  you  look  up  the  bonds  any 
moret"  to  which  Haight  replied,  **Yes,  I  looked  the  bonds 
up.  ...  I  am  willing  to  take  a  chance  and  wait  for  them 
to  quit  fighting,  and  when  they  settle  down  and  get  a  railroad 
in,  the  bonds  will  go  up  and  if  I  can  get  them  cheap  enough, 
I  will  take  them."  There  was  a  discussion  of  values  of  the 
difTcrent  properties  and  of  the  timber  and  tanbark  on  the 
Mendocino  County  lands,  and  considerable  figuring  was  done. 
The  witness  said  he  figured  that  there  was  timber  on  the  land 
«>f  the  value  of  six  thousand  dollars  and  from  four  to  six 
hundred  cords  of  tanbark  worth  from  four  dollars  to  six 
dollars  per  cord,  and  that  with  the  six  thousand  dollars' 
worth  of  timber  **that  would  make  a  total  valuation  of  eight 
thousand  four  hundred  dollars.  We  wrote  that  down,"  con- 
tinued Stewart,  and  he  (Haight)  asked,  *'How  do  you  then 
tiirure  the  bonds?"  The  witness  replied,  **Judge,  that  is  a 
ojiestion  about  the  bonds.  I  don't  know  what  they  are  worth, 
r  am  not  positive  on  them.  You  know  about  them  better 
llian  I  do."  Haight  then  said,  **I  have  720  acres  at  Willows. 
If  you  will  give  me  these  twenty-seven  bonds  and  your 
interest  in  the  timber  lands,  subject  to  the  encumbrances 
against  them,  I  will  give  you  that  land  up  at  Willows  and 
you  can  see  what  you  can  do  with  it."  Stewart,  continuing, 
testified:  **We  figured  it  right  here.  Judge  Haight  and  I 
both  figured  it  and  the  timber  land  figured  out  eight  thou- 
sand four  hundred  dollars,  less  about  one  thouRjind  five  hun- 
dred dollars  in  debts  against  it — old  encumbrances  against 
it,  and  I  said,  *Now,  these  bonds  would  avei'age  me  between 
twenty-five  and  fifty  cents  on  the  dollar,  because  some  cost 
me  fifty  cents  and  some  twenty-five  cents  on  the  dollar,'  and 
he  said,  'That  is  as  much  as  I  would  allow.'  "  Stewart  then 
said  to  Haight  that  he  would  think  it  over  and  see  him  later, 
and  Haight  said,  **A11  right,  and  I  will  think  it  over,  too, 
and  I  will  see  if  I  can  find  out  any  more  information  about 
the  bonds  and  maybe  I  will  do  better."  About  one  wrel: 
after  said  conversation,  which  was  on  November  22,  1911, 
Stewart  returned  to  nai<rht's  olTice  and  met  the  judge,  who 
thereupon  asked  Stewart  what  he  then  thought  of  the  pro- 
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posed  deal.  Stewart  said,  ''In  view  of  the  fact  that  I  had 
moved  away  from  where  I  was,  I  would  be  willing  to  trade 
on  the  basis  that  he  [Haight]  proposed,"  and  the  latter  re- 
plied, ''Well,  if  you  want  to  make  the  deal  I  will  call  in 
the  stenographer  and  dictate  a  preliminary  contraet  so  we 
can  tie  each  other  up."  The  trading  agreement  was  there- 
upon dictated  to  the  stenographer  by  Haight,  and,  being 
written  up,  was  signed  by  Stewart  and  Haight  on  November 
22,  1911.  Stewart  again  called  at  Haight 's  office  and  the 
papers  transferring  the  respective  properties  were  executed 
and  exchanged.  Among  these  instruments  was  an  agreement 
between  Stewart  and  Marcus  D.  Hyde  in  which  the  latter 
agreed  to  quitclaim  the  Mendocino  County  lands  to  Stewart 
upon  the  payment  of  twenty  dollars,  which  agreement  Stew- 
art assigned  to  Haight. 

A  timber  cruiser  and  expert  testified  that  he  examined  the 
Mendocino  lands,  either  in  January  or  February  of  the  year 
1911,  and  found  thereon  about  five  millions  of  feet  of  red 
fir  timber,  about  one  million  feet  of  redwood,  and  about  four 
hundred  cords  of  tanbark;  that  prior  to  making  said  inves- 
tigation he  was  not  acquainted  with  and  had  never  met  W.  H. 
Stewart,  having  made  the  examination  of  the  lands  at  the 
request  of  one  Borden;  that,  in  November,  1911,  he  had  busi- 
ness with  George  W.  Haight  in  his  office  and  was  in  the  act 
of  leaving  the  office  when  he  met  W.  H.  Stewart  going  into 
Haight 's  office;  that  Stewart  requested  the  witness  to  return 
with  him  to  the  office  of  Haight  and  tell  the  latter  what  he 
knew  of  the  lands;  that  he  did  so,  drew  a  diagram  of  the 
land,  and  produced  some  photographs  showing  how  much 
timber  it  contained,  and  told  Haight  of  the  quantity  and 
quality  of  the  timber  on  the  land. 

Samuel  C.  Haight  testified  that  he  knew  very  little  of  the 
details  of  the  transactions  between  his  father  and  W.  H. 
Stewart,  and  that  he  had  no  conversation  with  his  father 
r<'ir2irding  said  transactions,  except  that  his  father  "spoke 
oi'  his  enthusiastic  desire  to  own  a  piece  of  timber  land." 

There  is  testimony  by  one  witness  that  the  one  thousand 
dollar  bonds  were  selling  for  five  to  ten  dollars  each  and  by 
another  witness  that  they  were  worth  from  ten  to  twenty-five 
dollars  each  in  November,  1911. 

There  is  also  some  testimony  tending  to  show  that  Judge 
Haight  was  very  desirous  of  securing  the  Mendocino  lands 
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because  he  believed  they  were  suitable  for  a  country  home, 
which  he  appeared  to  be  anxious  to  have  located  in  the 
mountains,  where  there  were  opportunities  for  fishing  and 
hunting. 

Thus  we  have  presented  herein  a  statement  in  substance  of 
the  testimony  upon  which  the  trial  court  grounded  the  find- 
ings, and  nothing  more  need  be  said  of  it  than  that  it  is 
amply  sufficient  to  support  the  conclusions  evidenced  by  said 
findings  that  George  W.  Haight,  at  the  time  of  making  the 
agreement  and  the  transfer  in  question,  while  not  in  his 
usual  good  health,  was  nevertheless  mentally  capable  of  intel- 
ligently, understandingly,  and  properly  conducting  those 
transactions  so  as  to  safeguard  his  own  interests,  and  that 
there  were  no  false  representations  by  Stewart  as  to  the  nature 
or  extent  or  value  of  his  interest  in  the  Mendocino  lands, 
nor  misrepresentations  or  subreption  upon  his  part  as  to 
the  bonds  in  question  or  their  value.  As  to  the  bonds,  it 
is  quite  clear  that  the  court  was  warranted  in  finding  that 
Stewart  did  not  represent  to  Haight  that  they  were  of  the 
value  of  six  hundred  dollars  each.  Stewart  not  only  denied 
making  any  such  representation,  but  the  proposition  is  un- 
reasonable upon  its  face.  It  is  hardly  conceivable — at  least 
it  is  not  consistent  with  a  reasonable  view — that  a  sane  man 
would  have  the  temerity  to  represent  or  pretend  that  secur- 
ities which,  with  a  valuable  equity  in  a  tract  of  land,  he 
was  willing  to  exchange  for  a  tract  of  land  of  the  value  of 
eleven  thousand  four  hundred  dollars,  were  actually  worth, 
at  the  time  of  the  proposed  exchange,  the  sum  of  sixteen 
thousand  four  hundred  dollars. 

It  is  vigorously  argued,  however,  that  the  bonds  had  no 
value  whatever,  and  that  the  court's  finding  that  they  had  a 
** speculative  or  trading  value"  is  wholly  meaningless.  There 
is  some  evidence  tending  to  show  that  the  bonds  had  some 
value.  Haight  certainly  believed  that  they  had  some  value, 
and,  according  to  the  findings,  based  that  belief  upon  his 
own  personal  knowledge  of  them.  In  discussing  the  bon^U 
with  Stewart,  he,  in  effect,  expressed  the  opinion  foundel 
upon  what  he  knew  of  the  corporation  by  which  they  were 
issued,  that  they  would  develop  into  valuable  securities  if  the 
affairs  of  said  corporation  were  properly  manacled  in  the 
future — that  is,  to  be  more  specific,  he  said  that  they  wonll 
become  valuable  if  the  corporation  could  secure  or  **take  in" 
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a  railroad  to  be  used  for  its  purposes.  In  brief,  the  general 
trend  of  his  talk  respecting  the  bonds  was  that  he  had  some 
confidence  that  they  would  at  some  future  time  acquire  sub- 
stantial value.  And  it  was  doubtless  upon  this  testimony 
and  the  testimony  of  other  witnesses  that  in  November,  1911, 
the  one  thousand  dollar  bonds  were  worth  from  five  to 
ten  dollars  each,  one  witness  stated,  and  from  ten  to 
twenty-five  dollars  each,  another  witness  stated,  that  the 
court  based  the  finding  that,  at  the  time  of  the  deal  between 
Stewart  and  Haight,  they  had  a  *' speculative  or  trading 
value" — ^that  is  to  say,  as  we  understand  that  phrase,  that 
they  had  a  value  following  from  a  possibility  or  probability, 
dependent  upon  the  future  happening  of  certain  contingen- 
cies respecting  the  afi'airs  of  the  company  issuing  them,  that 
they  would  in  the  future  acquire  a  substantial  cash  market 
value. 

It  is  contended,  however,  that  Stewart,  having  no  title 
to  the  Mendocino  lands,  the  same  still  being  in  the  United 
States  government,  he  had  no  valuable  or  any  interest  therein 
which  he  could  transfer.  But,  in  the  first  place,  it  is  to  be 
remarked  that  Stewart  testified  and  the  certificate  of  search, 
which,  as  seen,  was  examined  by  Haight,  showed,  and  upon 
this  testimony  the  court  found,  that  Stewart  did  not  claim 
nor  represent  or  state  to  Haight  that  he  was  vested  with  title 
to  the  lands,  but  stated  that  he  had  such  interest  therein 
only  as  was  embraced  within  the  scope  of  the  certificate  of 
purchase  from  the  state  of  California.  In  the  second  place, 
it  is  to  be  observed  that  the  lands,  although  the  title  thereto 
was  still  in  the  federal  government,  had  been  daily  selected 
as  lieu  by  the  state,  was  open  to  sale  by  the  state  when 
Stewart  received  his  certificate  of  purchase  (Pol.  Code,  sec. 
3513),  and  that  said  certificate  was  subject  to  sale  by  the 
owner  or  holder  thereof  by  deed  or  assignment.  (Pol.  Code, 
sees.  3514,  3515.)  Quite  clearly,  the  cases  cited  by  the 
appellants  that  no  title  to  the  public  lands  of  the  United 
States  passes  to  the  state  or  to  purchasers  from  the  state 
until  the  lands  are  certified  over  to  the  state  by  the  commis- 
sioner of  the  general  land  office  are  not  in  point  here,  since 
there  is,  as  seen,  no  claim  that  Stewart  attempted  to  convey 
the  title  to  the  Mendocino  lands  to  Haight,  nor  made  any 
pretense  of  being  able  to  do  so  or  of  doing  so  when  nego- 
tiating and  consummating  the  deal  between  him  and  Haight. 
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Thus  we  find  an  answer  to  the  contention  of  the  appellants 
that  there  was  a  total  failure  of  consideration  for  the  trans- 
fer of  the  Glenn  lands  by  Haight  to  Myrtle  J.  Stewart. 
There  was  a  consideration,  and  a  valuable  one,  according  to 
the  finding  of  the  trial  court.  It  is  true  that  there  is  a  wide 
difference  between  the  value  of  the  Glenn  lands,  as  found 
by  the  court,  and  that  of  Stewart's  interest  in  the  Mendo- 
cino lands,  as  likewise  found.  But  it  is  not  necessarily  to 
be  held  to  follow  from  that  fact  that  there  was  a  failure 
of  consideration  or  that  the  consideration  moving  to  the 
plaintiffs  for  the  transfer  of  the  Glenn  lands  was  so  inade- 
quate as  to  ''shock  the  conscience,"  and  so  justify  a  court 
of  equity  in  setting  aside  the  transfer  as  involving  an  in- 
equitable and  unconscionable  transaction.  The  parties  to 
this  transaction  each  had  full  and  an  equal  opportunity  for 
an  independent  and  thorough  investigation  of  the  facts  of 
the  proposed  transfer,  and  each  exercised  and  relied  upon  his 
own  independent  judgment  in  negotiating  and  consummating 
the  transaction.  They  sustained  no  relation  of  confidence  to 
each  other  and  dealt  with  each  other  at  arm's-length.  It  is 
clear  that  Judge  Haight  conducted  his  end  of  the  transaction 
with  his  eyes  wide.  open.  He  examined  the  certificate  of 
search  of  the  Mendocino  lands,  which  plainly  showed  the 
nature  of  Stewart's  interest  therein  and  the  encumbrances 
to  which  that  interest  was  subject.  He  owned,  and  for  a 
long  time  previously  to  the  transfer  had  owned  and  had  in 
his  possession,  bonds  similar  to  those  which  he  received  in 
the  deal  from  Stewart.  He  knew  as  well  as  did  Stewart,  if 
not  better  than  the  latter,  what  those  bonds  were  and  what 
they  amounted  to.  Neither  probably  considered  that  they 
possessed  much,  if  any,  cash  value  then.  As  the  learned 
trial  judge  said  in  deciding  the  case,  both  the  **  parties  prob- 
ably knew  that  efforts  were  being  made  to  place  the  com- 
pany on  its  feet.  If  these  efforts  were  successful,  the  bonds 
would  greatly  increase  in  value.  They  were  an  inviting 
investment  to  one  who  was  willing  to  take  desperate  chances 
of  losing  a  small  investment  in  the  hope  of  repaying  a  profit 
of  many  hundred  per  cent." 

Professor  Pomeroy,  in  his  work  on  Equity  Jurisprudence, 
third  edition,  section  926,  says:  ** Where  the  parties  were 
both  in  a  situation  to  form  an  independent  judgment  con- 
cerning the  transaction,  and  acted  knowingly  and  intention- 
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ally,  mere  inadequacy  in  the  price  .  .  .  unaccompanied  by } 
other  inequitable  incidents,  is  never  of    iteelf    a  sufficient 
ground  for  canceling  an  executed  or  executory  contract.'* 
(See,  also,  the  late  case  of  HalUdie  v.  First  Federal  Trust 
Co,,  etc.,  Ill  Cal.  600,  [171  Pac.  431].) 

It  is  not  always  readily  or  easily  determinable  wtat  is  an 
adequate  consideration  in  a  given  case  for  the  transfer  of 
property.  Many  and  various  elements  may  be  necessary  to 
be  considered  in  determining  that  question.  While,  in  most 
instances,  the  principal  criterion  is  probably  the  market  value 
of  the  property  or  the  value  for  the  purposes  to  which  it  may 
the  most  advantageously  be  put,  yet  it  is  often  proper  to 
consider  other  special  motives  or  purposes,  if  any  there  be, 
of  the  parties  in  making  and  receiving  the  transfer.  Sen- 
timental or  peculiar  personal  reasons,  having  no  reference 
either  to  the  intrinsic  or  market  value  of  the  property,  may 
be  the  controlling  motive  of  the  sale  and  purchase.  Hence, 
"as  Hobbes  says,"  quoting  from  ** Ruling  Case  Law,"  volume 
6,  section  85,  ''the  value  of  all  things  contracted  for  is  meas- 
ured by  the  appetite  of  the  contractors.  Accordingly,  the 
courts  do  not  ordinarily  go  into  the  question  of  equality  or 
inequality  of  considerations,  but  act  upon  the  presumption 
that  parties  capable  to  contract  are  capable  of  regulating  the 
terras  of  their  contracts,  granting  relief  only  when  the  in- 
equality is  shown  to  have  arisen  from  mistake,  misrepresenta- 
tion, or  fraud.  A  different  rule  would,  in  every  case,  im- 
pose upon  the  court  the  necessity  of  inquiring  into  and  of 
determining  the  value  of  the  property  received  by  the  party 
giving  the  promise.  Such  a  course  is  deemed  to  be  imprac- 
ticable. In  all  cases,  therefore,  where  the  assumption  or 
undertaking  is  founded  upon  the  sale  or  exchange  of  mer- 
chandise or  property,  or  upon  other  than  a  money  consid- 
eration, and  the  promise  has  been  deliberately  made,  the  law 
looks  no  further  than  to  see  that  the  obligation  rests  upon  a 
consideration;  that  is,  one  recognized  as  legal,  and  of  some 
value.  It  is  sufficient  if  it  is  of  only  slight  value,  or  «uch 
as  can  be  of  value  to  the  promisor.  Where  a  party  contracts 
for  the  performance  of  an  act  which  will  afford  him  pleas- 
ure, gratify  his  ambition,  please  his  fancy,  or  express  his 
appreciation  of  a  service  another  has  done  him,  his  estimate 
of  value  should  be  left  undisturbed,  unless,  indeed,  there  is 
evidence  of  fraud.    There  is,  in  such  a  case,  absolutely  no 
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rule  by  which  the  courts  can  be  ^ided,  if  once  they  depart 
from  the  value  fixed  by  the  promisor.  If  they  attempt  to 
fix  some  standard,  it  must  necessarily  be  an  arbitrary  one, 
and  ascertained  only  by  mere  conjecture.  If,  in  the  class 
of  cases  mentioned,  there  is  any  legal  consideration  for  a 
promise,  it  must  be  sufficient  for  the  one  made;  for,  if  this 
is  not  so,  the  result  is  that  the  court  substitutes  its  final  judg- 
ment for  that  of  the  promisor,  and,  in  doing  this,  makes  a 
new  contract." 

In  this  case,  as  shown,  there  is  evidence  that  Judge 
Haight  was  anxious  to  secure  a  country  home  in  the  moun- 
tains and  that  he  had  an  ** enthusiastic  desire"  to  own  some 
timber  land.  His  Glenn  County  lands,  as  the  evidence  shows, 
were  what  are  commonly  know^n  as  ** goose  lands,'*  and  were 
so  plentifully  charged  with  alkali  as  to  render  them  unfit  for 
general  agricultural  purposes.  It  further  appears  that  he 
was  then  and  for  some  time  prior  had  been  renting  them 
for  two  hundred  dollars  per  year,  a  little  more  than  enough 
to  pay  the  taxes  on  them.  It  was  probably  his  desire  to  get 
that  unproductive  and  unprofitable  tract  off  his  hands  and 
at  the  same  time  secure  timber  land  and  such  a  location  for 
a  country  home  as  his  heart  longed  for  that  largely  influ- 
i*nced  him  to  make  the  trade.  At  any  rate,  the  evidence 
shows  that  he  received  a  valuable  consideration  for  his  Glenn 
County  lands  and,  being  perfectly  competent  to  transact  busi- 
ness intelligently  and  understandingly,  that  he  deliberately 
and  intentionally,  and  in  reliance  upon  his  own  independent 
judgment,  entered  into  and  consummated  the  transaction. 
He  must,  therefore,  stand  by  the  bargain  of  his  own  making. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  Ihe  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  13,  1918. 
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[Cir.  No.  1731.    Third  Appellate  Disttict.— March  15,  1918.] 

SUSAN    M.    REYNOLDS,  Respondent,  v.  B.  CLEMENS 
HORST  COMPANY  (a  Corporation),  Appellant. 

AppEAir— Stay  op  EBMiTTiTua-— Application  pob  CBETioiuai  to  United 
States  Supbeme  Coubt — Inhebent  Poweb  op  State  Appellate 
Coubt. — The  district  court  of  appeal  has  inherent  power  to  grant 
an  application  for  a  stay  of  the  issuance  and  transmission  of  a 
remittitur  in  order  to  permit  the  applicant,  before  execution  of  the 
judgment^  to  apply  to  the  supreme  court  of  United  States  for  a  writ 
of  certiorari  on  a  question  inTolving  jurisdiction. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  for  a  stay  of  the 
issuance  and  transmission  of  the  remittitur  in  order  to  per- 
mit application  to  Supreme  Court  of  United  States  for  a  writ 
of  certiorari. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harrison  &  Harrison,  H.  P.  Andrews,  and  W.  A.  Fish,  for 
Appellant 

Frank  Freeman,  and  James  T.  Matlock,  for  Respondent 

THE  COURT.— This  is  an  application  by  appellant  for  a 
stay  of  the  issuance  and  transmission  of  the  remittitur  from 
this  court  to  the  superior  court  of  the  county  of  Tehama. 
The  application  is  made  in  order  that  appellant,  before  exe- 
cution of  the  judgment,  may  have  an  opportunity  to  apply 
to  the  supreme  court  of  the  United  States  for  a  writ  of 
certiorari,  it  being  contended  that  said  superior  court  had 
no  jurisdiction  of  appellant  by  reason  of  its  residence  in  an- 
other state.  The  judgment  of  the  lower  court  was  affirmed  by 
this  court  on  December  28,  1917  (35  Cal.  App.  711,  [170  Pac. 
1082]),  and  a  petition  for  a  rehearing  was  denied.  On  Feb- 
ruary 25,  1918,  the  supreme  court  denied  a  petition  to  have 
the  cause  heard  by  that  court,  and  the  judgment  has  there- 
fore become  final  as  far  as  the  state  courts  are  concerned. 

There  is  no  doubt  this  court  has  inherent  power  to  grant 
the  application.  The  same  principle  is  involved  as  in  the 
exercise  of  the  power  of  courts  of  common  law  to  temporarily 
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stay  execution  of  their  judgments,  whenever  it  was  necessary 
to  accomplish  the  ends  of  justice.  {Eaton  y.  Cleveland  By. 
Co.,  41  Fed.  421.) 

Indeed,  it  is  not  disputed  by  counsel  for  respondent  that 
the  power  exists.  Attention  is  called  to  the  fact  that  the 
supreme  court  has  exercised  control  over  remittiturs  even 
after  their  issuance  to  prevent  wrong  and  injustice. 
(Trumpler  v.  Trumpler,  123  Oal.  248,  [55  Pac.  1008].) 

Respondent,  however,  contends  with  much  learning  and 
the  citation  of  numerous  decisions  of  the  United  States 
supreme  court  that  there  is  no  substantial  ground  for  the 
belief  that  said  court  will  entertain  the  writ. 

It  has  undoubtedly  been  decided  by  that  tribunal  that 
where,  as  herein,  an  action  has  been  begun  in  a  state  court 
and  then  transferred  to  a  federal  court  and  by  the  latter 
remanded  to  the  state  court,  an  appeal  or  writ  of  error  will 
not  lie  to  the  supreme  court  of  the  United  States.  However, 
it  is  the  contention  of  appellant  that  the  rule  has  been 
changed  by  an  amendment  passed  by  Congress,  September  6, 
1916,  to  the  Federal  Judicial  Code  [U.  S.  Comp.  Stats.  1916, 
sec.  1214],  and  that  the  remedy  of  certiorari  may  be  invoked. 

We  think  appellant  is  in  error,  but  courts  do  not  always 
agree,  and  the  supreme  court  of  the  United  States  might,  of 
course,  find  merit  in  appellant's  position. 

At  least,  there  is  some  room  for  candid  disputation,  and 
since  it  does  not  appear  that  respondent  will  suffer  any  in- 
jury by  a  short  delay  in  the  execution  of  the  judgment, 
whereas  appellant  might  suffer  irreparable  damage  if  the 
judgment  should  be  carried  into  execution  and  thereafter  the 
supreme  court  of  the  United  States  should  hold  that  the 
superior  court  was  entirely  without  jurisdiction,  we  think 
the  application  should  be  granted.  It  must  be  understood, 
though,  that  this  court  will  not  voluntarily  extend  the  time 
allowed  unless  some  extraordinary  reason  should  appear. 
The  remittitur  will  be  stayed  for  thirty  (30)  days. 
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[CSy.  No.  2115.    Second  Appellate  Distriet.— March  15,  1918.] 

SOUTHERN  CALIFORNIA  IRON  &  STEEL  COMPANY 
(a  Corporation),  Respondent,  v.  EDWARD  R.  MAIER, 
Appellant. 

Stookholdeb's  LiABnjTT  —  Number  or  Shares  Outstanding  —  Ad- 
missions or  Pleadings — Evidenck. — In  an  action  against  a 
stockholder  on  a  corporation  debt,  where  apon  the  allegations  of  the 
complaint,  as  they  stood  admitted,  there  was  no  issue  upon  the  sub- 
ject of  the  number  of  shares  of  the  corporation  outstanding  when  the 
debt  was  contracted,  the  plaintiff  was  not  entitled  to  raise  such  issue 
bj  introducing  evidence  contmdicting  the  allegations  of  the  com- 
plaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Wm.  D.  Dehy,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Abrahams,  for  Appellant. 

A.  P.  Michael  Narlian,  and  N.  B.  Nelson,  for  Respondent. 

CONREY,  P.  J. — The  defendant  appeals  from  a  judgment 
entered  against  him  in  the  sum  of  $171.40  as  a  stockholder 
in  Maier  Pier  Company,  a  corporation,  on  account  of  a  con- 
tract whereby  merchandise  was  sold  to  that  corporation  at 
the  agreed  price  of  $857.04. 

There  is  only  a  typewritten  transcript  of  the  record.  The 
quotations  from  pleadings  and  from  evidence,  as  printed  in 
the  briefs,  are  less  complete  than  they  should  have  been. 
But  by  piecing  together  a  scrap  found  in  one  brief  with 
other  scraps  found  here  and  there  in  the  other  briefs,  to- 
gether with  positive  admissions  of  fact  by  counsel,  we  find 
enough,  although  barely  enough,  material  for  a  decision  on 
the  merits.  It  is  a  dangerous  practice  for  attorneys  in  pre- 
paring their  briefs  to  neglect  the  provisions  of  section  953c 
of  the  Code  of  Civil  Procedure.  We  have  referred  to  this 
matter  in  many  recent  decisions. 

It  was  alleged  in  the  complaint  "that  at  the  time  said  debts 
were  contracted,  the  total  number  of  shares  rf  the  capital 
stuck  of  said  corporation,  Maier  Pier  Company,  issued,  sub- 
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Bcribed,  and  outstanding,  was  77,941  shares.''  Without 
denying  this  allegation,  the  defendant  denied  that  at  the  time 
mentioned  he  was  a  shareholder  in  the  corporation,  and 
alleged  that  at  that  time  he  had  no  stock  therein.  Never- 
theless the  court,  in  finding  No.  6,  declared  ''that  at  the  time 
said  contract  was  made  said  defendant  Edward  R.  Maier  was 
the  owner  of  one  share  of  stock,  and  that  the  total  number 
of  shares  of  stock  subscribed  for  at  that  time  was  five." 

If  appellant  is  right  in  his  contention  that  finding  No.  6 
is  unsupported  by  any  evidence,  the  judgment  must  be  re- 
versed. Counsel  for  respondent  contend  that  the  pleadings 
were  amended  at  the  trial  in  such  a  manner  as  to  eliminate 
the  above-stated  allegation  as  to  total  number  of  diares  of 
stock  outstanding  at  the  time  in  question  and  to  substitute 
an  allegation  conforming  to  finding  No.  6.  It  seems  to  be 
true,  according  to  a  quotation  from  the  transcript  as  made 
by  them,  that  the  court  allowed  the  parties  to  amend  their 
pleadings  to  conform  **to  the  facts  and  proof  in  the  matter." 
But  the  more  complete  quotation  given  by  counsel  for  appel- 
lant limits  the  amendment  made  at  the  trial  to  the  follow- 
ing: **That  the  plaintiff  amends  and  alleges  the  contract  to 
have  been  made  on  August  14th,  and  that  the  answer  is 
amended  to  show  that  the  defendant  alleges  that  he  had  no 
stock  on  that  date." 

Counsel  for  respondent  do  not  suggest  that  any  proof  was 
made  on  the  subject  before  us,  except  that  they  introduced 
in  evidence  the  articles  of  incorporation  of  Maier  Pier  Com- 
pany, executed  eight  days  before  the  making  of  the  corpora- 
tion's contract  with  the  plaintiff,  with  the  statement  made 
by  counsel  that,  as  shown  by  those  articles,  five  shares  of 
the  stock  of  the  corporation  were  subscribed,  of  which  the 
defendant  Maier  subscribed  for  one  share.  They  admit,  how- 
ever, that  these  articles  ''were  not  copied  into  the  record  by 
the  reporter,  but  this  no  doubt  was  through  an  oversight  on 
his  part."  There  has  been  no  suggestion  of  diminution  of 
the  record,  and  it  does  not  appear  that  respondent  made 
any  effort  to  have  the  record  completed  so  as  to  have  pre- 
sented before  this  court  this  evidence  which  is  vital  to  his 
case.  However,  we  are  of  the  opinion  that  upon  the  allega- 
tions of  the  complaint,  as  they  stood  admitted  by  the  defend- 
ant, thore  was  no  issue  upon  the  subject  of  number  of  shares 
oi'  the  curporatiou  then  outstanding.     The  plaintiff  was  not 
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entitled  to  raise  such  an  issue  by  introducing  evidence  (to 
which  defendant  duly  objected)  contradicting  the  allegations 
contained  in  its  own  complaint 
The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CiT.  No.  2246.    Second  Appellate  District.— Mareb  18,  1918.] 

JULIA    C.    J,    DODGE,    Respondent,  v.  J.  F.   AVERT, 

Appellant. 

UONTBAOT — ASSTGNMENT     OF     BSNTS  —  PAYMENT     OF     INDEBTEDNESS^ 

Breach — Instjfficiengt  of  Evidence. — Id  tliis  action  for  breach 
of  an  agreement  made  between  a  landlord  and  one  of  his  creditors, 
hj  the  terms  of  which  the  latter  was  to  collect  certain  rents  and 
apply  a  stated  sum  on  his  indebtedness,  it  is  held  that  the  findings 
that  the  defendant  interfered  with  the  collection  of  the  rents  and 
that  he  collected  moneys  which  it  was  his  duty  to  pay  to  the  plain- 
tiif  are  unsupported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  M.  Barker,  for  Appellant. 

Ira  L.  Brunk,  and  Silas  Cobb,  for  Respondent 

WORKS,  J.,  pro  tern, — The  defendant  and  one  Ira  L. 
Brunk  entered  into  a  written  agreement  in  whieh  it  was  re- 
cited that  the  former,  the  party  of  the  first  part,  was  in- 
debted to  Brunk,  the  party  of  the  second  part,  in  the  sum  of 
one  thousand  two  hundred  dollars.  The  agreement  then 
provided:  "In  order  to  secure  the  .  .  .  payment  of  said  sum 
of  money,  the  first  party  hereby  sells,  assigns,  and  sets  over 
to  the  second  party  ...  an  interest  in  and  to  that  .  .  .  lease 
made  and  executed  ...  by  and  between  the  first  party  .  .  . 
and  John  H.  Strickler  .  .  .  wherein  the  said  Strickler  be- 
comes obligated  to  pay  .  •  .  the  sum  of  ninb  thousand  doUais 
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as  rent  for  a  certain  property,  .  .  .  and  the  first  party  herein 
assigns,  sells,  and  sets  over  to  the  second  party  ...  an  in- 
terest  in  and  to  said  rents  due  and  to  become  due  .  .  .  under 
and  by  virtue  of  said  indenture  of  lease  to  the  amount  of 
one  thousand  two  hundred  dollars,  with  the  understanding 
that  the  second  party  herein  shall  collect  from  the  lessee  .  .  . 
the  said  nine  thousand  dollars  of  rent,  payable  in  monthly 
installments  of  $150  per  month,  and  shall  retain  for  his  own 
use  and  benefit,  the  sum  of  twenty  dollars  out  of  each 
monthly  installment  of  rent,  the  said  twenty  dollars  to  be 
applied  upon  the  said  sum  of  one  thousand  two  hundred  dol- 
lars until  the  whole  of  said  one  thousand  two  hundred  dol- 
lars is  fully  paid." 

The  rights  of  Brunk  under  this  agreement  descended  to  the 
plaintiff  through  a  chain  of  several  assignments,  all  of  which 
were  accepted  by  the  defendant,  and  the  present  action  was 
commenced  to  recover  for  an  alleged  breach  of  its  terms. 
Let  us  say  at  the  outset  that,  while  the  agreement  and  the 
assignments  of  it  may  possibly  be  construed  as  vesting  in 
the  plaintiff  the  right  to  maintain  an  action  against  the  de- 
fendant upon  the  original  obligation  of  the  latter  to  pay 
Brunk  one  thousand  two  hundred  dollars,  that  question  does 
not  arise  in  this  action,  for  the  complaint  is  plainly  based 
upon  the  agreement  as  one  which  lodged  in  the  plaintiff  the 
right  to  collect  the  rents  and  to  retain  from  each  monthly 
collection  the  sum  of  twenty  dollars  until  the  payment  of 
the  full  one  thousand  two  hundred  dollars  was  accomplished. 

After  setting  up  the  agreement  and  the  assignments,  the 
complaint  alleges  that  $180  had  been  collected  on  the  agree- 
ment at  the  monthly  rate  of  twenty  dollars  before  the  as- 
signment to  the  plaintiff,  and  that,  after  that  assignment,  she 
collected  twenty  dollars  monthly  for  a  period  of  twenty- 
three  months,  up  to  and  including  April  1,  1914,  or  an  added 
sum  of  $460.  Then  occur  the  following  allegations,  omitting 
formal  verbiage:  **That  thereafter,  plaintiff  continued  to  try 
to  collect  the  rent,  .  .  .  but  was  unable  to  do  so,  by  reason 
of  the  fact  .  .  .  that  the  defendant  herein  began  to  interfere 
with  the  collection  of  said  rents  by  this  plaintiff,  by  endeav- 
oring to  collect  the  rents  himself,  and  .  .  .  forbidding  the 
tenant  in  possession  ...  to  pay  to  the  plaintiff,  any  of  the 
rents,  .  .  .  and  demanding  the  payment  of  said  rents  to  him- 
self. •  .  .  That  by  reason  of  said  interference,  this  plaintiff 
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has  been  unable  to  collect  any  rent  since  the  first  day  of 
April,  1914,  although  this  plaintifF  has  endeavored  to  collect 
said  rents  and  all  of  them  since  said  first  day  of  April,  1914." 
It  was  also  alleged  that  the  defendant  had  collected  some  or 
all  of  the  rents  since  April  1,  1914.  The  complaint  then  pro- 
ceeds: **That  said  defendant  has  not  paid  to  this  plaintiff 
the  twenty  dollars  per  month,  according  to  the  terms  of  said 
agreement  ...  or  any  part  thereof,  although  plaintiff  has 
demanded  payment  of  the  same  from  defendant.  .  .  .  That 
there  is  now  due,  owing,  and  unpaid  from  said  defendant  to 
this  plaintiff,  upon  said  written  agreement  hereinbefore  set 
forth,  the  sum  of  $560,  being  the  balance  of  the  amount  set 
forth  in  said  agreement,  after  the  payment  of  the  said  $180 
and  the  said  $460."  These  were  all  the  material  allegations 
of  the  complaint.  The  answer  categorically  denied  all  the 
allegations  we  have  included  within  quotation  marks,  except 
the  allegation  as  to  demand  made  by  plaintiff  upon  defend- 
ant. The  allegation  the  effect  of  which  we  have  given,  with- 
out quoting,  that  defendant  had  collected  some  or  all  of  the 
rents  since  April  1,  1914,  the  defendant  answered  by  admit- 
ting that  he  had  collected  $750  up  to  and  including  December 
15,  1914,  but  he  denied  that  he  had  made  the  collections 
under  the  agreement  between  him  and  Brunk,  and  made  cer- 
tain affirmative  allegations  as  to  the  terms  on  which  collec- 
tions had  been  made. 

Judgment  went  for  plaintiff  for  the  full  amount  prayed 
for  and  the  defendant  appeals. 

The  court  found  that  all  the  allegations  of  the  complaint 
were  true.  This  finding  is  assailed  as  not  being  supported 
by  the  evidence  and  the  appellant  specifies  the  particular  re- 
spects in  which  it  is  claimed  that  the  finding  lacks  support. 
At  the  outset  of  the  trial  the  court,  evidently  overlooking 
the  denials  contained  in  the  answer,  announced  that  the 
burden  of  proof  was  upon  the  defendant  and  required  him 
to  proceed.  The  only  evidence  in  the  case,  therefore,  waj 
evidence  offered  by  the  defendant,  and  it  shows,  without  dis- 
pute, that  the  respondent,  being  about  to  depart  from  Los 
Angeles,  where  all  those  questions  arose,  left  a  Mrs.  Anderson 
to  act  for  her  in  her  absence  in  the  matter  of  the  rents  men- 
tioned in  the  agreement;  that,  before  she  left,  she  requested 
the  tenant  of  the  property  in  question  to  pay  only  the  twenty 
dollars  per  month  to  Mrs.  Anderson  and  to  pay  the  remain- 
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ing  $130  per  month  to  the  appellant;  that  the  respondent^ 
left  Los  Angeles  in  February  or  March,  1915,  and  returned 
in  May  or  June  of  the  same  year;  that  Mrs.  Anderson  col- 
lected twenty  dollars  per  month  from  the  tenant  for  either 
one  or  two  months,  and  that,  for  the  same  period,  the  tenant 
paid  $130  per  month  direct  to  the  appellant;  that  from  that 
period  forward,  for  some  months,  the  appellant  was  paid 
various  amounts  by  the  tenants  on  account  of  the  rent,  but 
he  never  again  received  as  much  as  $130  in  any  month  or  for 
any  month,  the  payments  always  being  from  forty  dollars 
to  seventy  dollars  short,  each  month,  of  either  the  $130  or 
the  $150,  the  evidence  not  showing  which.  The  evidence 
fails  to  show  that  the  respondent  ever  made  any  change  in 
her  direction  to  the  tenant  that  he  pay  over  to  the  appellant 
$130  per  month,  or  that  he  pay  to  Mrs.  Anderson  only  twenty 
dollars  per  month.  The  evidence  plainly  fails  to  support  the 
allegation  of  the  complaint  to  the  effect  that  the  appellant 
interfered  to  prevent  the  collection  of  rents  by  respondent, 
and  it  fails  to  support  the  allegation  that,  in  effect,  the  appel- 
lant collected  any  moneys  whatever  which  it  was  his  duty, 
under  the  theory  advanced  by  the  complaint,  to  repay  to 
respondent.  We  need  not  mention  other  specific  allegations 
of  the  complaint,  denied  by  the  answer,  which  are  unsup- 
ported by  the  evidence. 
The  judgment  is  reversed* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dv.  No.  2139.    Second  Appellate  District.— Mareb  18,  1918.] 

R.    L.    BLISS,    Respondent,    v.    SOUTHERN     PACIFIC 
COMPANY  (a  Corporation),  Appellant.  | 

Common  Carriers — Contract  for  SmPMENT  of  Livestock — ^Written 
Notice  of  Damage — Waiver. — Under  a  written  agreement  for  ship- 
ment of  livestock,  providing  that  in  case  of  any  loss  or  damage  to 
the  shipment,  written  notice  of  such  loss  or  damage  should  be  given 
within  ten  days  after  unloading,  the  right  to  notice  is  waived  and 
excused  by  the  carrier  where,  after  receiving  less  formal  notice,  it 
gave  directions  as  to  the  care  and  disposition  of  the  stock. 
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ID^^TIMI  OF  Giving  Notice.— Under  lueb  an  agreement,  written 
notice  of  loss  or  damages  within  ten  dajs  after  unloading  need 
not  be  given  where  the  extent  and  character  of  the  damage  could 
not  be  ascertained  within  such  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage,  and  W.  I.  Gilbert,  for  Appellant. 

Guy  B.  Maurice,  for  Respondent. 

WORKS,  J.,  pro  tern. — This  is  an  action  for  the  recovery 
of  damages  alleged  to  have  been  suffered  by  plaintiff  through 
injuries  to  certain  of  his  cattle  while  in  transit  over  the  rail- 
road of  defendant,  the  point  from  which  and  the  point  to 
which  the  shipment  was  made  both  being  within  the  state. 
Judgment  was  awarded  to  the  plaintiff  and  the  defendant 
appeals.  The  appeal  is  upon  the  judgment-roll  and  there  is 
no  bill  of  exceptions. 

The  findings  of  fact  show  that  the  cattle  were  shipped 
ander  a  written  agreement  between  the  parties  and  that  it 
contained  the  following  provision,  which  we  have  liberally 
shortened  by  ellipses:  ** Second  party  .  .  .  agrees  that  in 
case  any  loss  or  damage  shall  have  been  sustained  ...  de- 
mand or  claim  for  such  loss  or  damage  will  be  made  ...  in 
writing,  within  ten  days  after  unloading;  .  .  .  and  that  in 
event  of  failure  so  to  do,  all  claims  for  loss  or  damage  .  .  . 
are  hereby  expressly  waived,  released  and  made  void,  and  it 
is  .  .  .  agreed  by  second  party  that  the  amount  to  be  by 
him  claimed  .  .  .  shall  be  adjusted  on  basis  of  value  at  time 
and  place  of  shipment,  not  exceeding  the  declared  value  as 
hereinbefore  set  forth,  .  .  .  and  in  no  event  is  there  to  bo 
any  recovery  .  .  .  for  any  loss  of  or  damage  to  said  livestock 
...  in  excess  of  the  declared  value  hereinbefore  set  forth.*' 
It  is  also  found  that  the  respondent  made  no  such  written 
claim  or  demand  within  the  time  limited;  but  it  is  further 
found,  in  effect,  that  within  forty-eight  hours  after  unloading 
the  cattle,  the  respondent  telephoned  an  aorcnt  of  the  appel- 
lant that  they  were  damaged  and  then  made  domand  to  bo 
compensated  for  the  damage,  and  stated  that  he  intended  to 
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slaughter  the  cattle  and  that  he  would,  after  killing  them, 
send  a  claim  for  damage;  that  the  agent  said,  "All  right," 
stated  that  he  would  send  one  of  the  appellant's  claim  in- 
spectors to  be  present  at  the  time  of  the  slaughtering,  to 
ascertain  the  amount  of  the  respondent's  damage;  that  the 
inspector  did  appear  for  that  purpose  and  then  requested  the 
respondent  to  so  handle  the  cattle  that  the  least  loss  would 
result  to  the  respondent;  that  it  was  then  and  there  agreed 
between  the  inspector  and  the  respondent  that,  by  reason 
of  the  damage  suffered  by  them,  the  cattle  were  then  unfit 
for  slaughter,  and  that  if  they  were  slaughtered  immediately 
an  increased  loss  to  the  respondent  would  result;  that  the 
inspector  requested  of  the  respondent  that  the  cattle  be 
allowed  to  stand  in  the  respondent's  stockyard  until  such 
times  as,  in  the  judgment  of  the  respondent,  the  least  loss 
to  him  would  be  occasioned;  that  the  respondent  assented 
to  the  request  and  used  just,  fair,  and  reasonable  discretion 
in  determining  the  time  the  cattle  should  so  stand,  and  did 
not  complete  their  slaughter  until  the  closing  time  of  the 
respondent's  plant  on  the  afternoon  of  the  tenth  day  after 
the  unloading  of  the  cattle  from  the  appellant's  train;  that, 
prior  to  the  making  of  the  agreement  under  which  the  dam- 
aged cattle  were  shipped,  the  parties  had  frequently  executed 
similar  agreements,  containing  the  language  above  quoted 
from  the  agreement  now  in  question ;  that  the  respondent  had 
suffered  damage  to  cattle  shipped  under  such  agreements; 
that  in  each  and  every  instance  of  such  loss  the  appellant 
required  the  respondent,  when  presenting  his  written  claim 
for  damages,  to  state  his  actual  loss,  and  to  ascertain  the 
amount  thereof  by  deducting  from  the  local  market  value  of 
the  cattle  when  slaughtered,  if  they  were  in  an  undamaged 
condition,  their  local  market  value  as  damaged ;  that  respond- 
ent did  so,  and  in  many  instances  he  was  unable  to  ascertain 
the  difference  in  market  value  until  after,  and  did  not  pre- 
sent his  written  claim  for  damage  until  after,  ten  days  from 
the  time  of  unloading;  that  appellant  did,  notwithstanding 
tlie  delay  in  presenting  written  claim  for  damage,  make 
equitable  settlements  of  respondent's  claims;  that  appellant 
has  repeatedly  demanded  that  respondent  make  all  his  claims 
for  losses  upon  the  above-mentioned  basis,  and  has  notified 
respondent  that  unless  all  claims  are  so  presented  appellant 
will  not  pay  them ;  that,  in  the  present  ca.He,  it  was  impossible 
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to  ascertain  the  market  value  of  the  cattle  as  damaged  until 
after  they  were  slaughtered;  that  by  reason  of  the  aforesaid 
facts  respondent  did  not,  within  ten  days  after  the  cattle 
were  unloaded,  ascertain  the  total  amount  of  his  damage; 
that,  except  for  the  aforesaid  facts,  he  would  have  presented 
a  written  claim  within  the  required  ten  days,  and  that  he 
did  present  such  a  written  claim  twenty-four  days  after 
the  last  of  the  cattle  were  slaughtered. 

The  respondent  takes  the  position,  and  the  trial  court  de- 
cided, that,  under  the  circumstances  disclosed  by  the  find- 
ings, he  was  excused  from  presenting  a  written  claim  for  his 
damage  within  the  ten  days  limited  by  the  terms  of  the  agree- 
ment. The  authorities  which  the  respondent  cites  in  sup- 
port of  his  contention  may  be  grouped  under  two  statements 
of  propositions  of  law.  The  first  is  that  where  parties  con- 
tract for  such  a  written  notice  of  damage  as  is  provided  for 
in  the  agreement  that  is  now  before  us,  the  right  to  notice  is 
waived  and  excused  by  the  carrier  if,  after  receiving  less 
formal  notice  in  a  given  case,  it  proceeds  to  investigate  the 
damage  suffered  and  makes  suggestion  or  gives  direction  as 
to  the  care  or  disposition  of  the  damaged  property.  {Jones 
V.  Quiwy,  0.  dk  K.  C.  R.  Co.,  117  Mo.  App.  523,  [94  S.  W. 
735] ;  Lasky  v.  Southern  Exp.  Co.,  92  Miss.  268,  [45  South. 
869] ;  Atchison,  T.  &  8.  F.  By.  Co.  v.  Wright,  78  Kan.  94, 
[95  Pac.  1132] ;  Clvib  v.  St.  Lords  &  S.  F.  R.  Co.,  136  Mo. 
App.  1,  [117  S.  W.  110] ;  Missouri,  K.  &  T.  R.  Co.  v.  Hood, 
55  Tex.  Civ.  App.  636,  [120  S.  W.  236] ;  OUliland  <&  Oaffney 
V.  Southern  Ry.  Co.,  85  S.  C.  26,  [137  Am.  St.  Rep.  861,  27 
L.  R.  A.  (N.  S.)  1106,  67  S.  B.  20].)  The  other  proposition 
is  that,  under  such  an  agreement,  the  notice  need  not  be 
given  within  the  time  limited  in  a  case  in  which  the  extent 
or  character  of  the  damage  suffered  cannot  be  ascertained 
within  that  time.  {Bums  v.  Chicago,  R.  /.  dk  P.  Ry.  Co.,  151 
Mo.  App.  573,  [132  S.  W.  1] ;  Pierson  v.  Northern  Pac.  Ry. 
Co.,  61  Wash.  450,  [112  Pac.  509].)  The  position  of  the 
appellant  is  that  a  carrier  has  no  power  to  waive  such  a 
provision  in  a  contract  of  shipment,  and  several  decisions  of 
the  federal  courts  are  cited  in  support  of  the  view,  but  all 
of  those  cases  except  one  derive  their  force  and  effect  from 
the  fact  that  the  provisions  in  question  were  contained  in  a 
statute  or  in  a  form  of  bill  of  lading  prescribed  by  statute 
and  which  is  in  general  use  by  railroads  engaged  in  inter- 
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state  commerce,  and  the  damage  in  each  case  resulted  to 
property  in  transit  in  such  commerce.  The  remaining  case 
is  Clegg  v.  Si.  Louis  &  S.  F.  B.  Co.,  203  Fed.  971,  [122 
C.  C.  A.  273].  It  appears  to  be  somewhat  in  conflict  with 
the  eases  we  have  cited  above  from  the  state  courts,  although 
it,  too,  relates  to  an  interstate  commerce  shipment.  How- 
ever, we  are  satisfied  of  the  correctness  of  the  rules  announced 
by  the  state  courts  to  which  we  have  referred* 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  May  17,  1918. 


[Crim.  No.  «72.    Tint  Appellate  District.— Marcli  19,  1918.] 

THE  PEOPLE,  Respondent,  v.  WARREN  M.  WEBSTER, 

Appellant. 

Criminal  Law — Raps — Cautionast  Instruction. — ^In  a  proseeutiom  for 
rape,  the  refusal  to  give  a  cautionary  instructioii  requested  by  de- 
fendant is  not  a  sufficient  ground  for  reversal  of  the  judgment  where 
the  jury  was  instructed  to  consider  the  matter  calmly,  dispassion- 
ately, and  deliberately  as  they  would  any  other  accusation,  that  they 
were  to  be  very  careful,  and  should  carefuUy  and  gradnaUy  weigh, 
analyze,  and  consider  the  testimony  against  the  defendant. 

Id. — Evidence — Character  of  Defendant — Previous  Sentence  for 
Rape — Improper  Cross-examination. — In  such  a  prosecutiony  the 
asking  of  one  of  defendant's  character  witnesses  on  cross-examina- 
tion whether  the  witness  knew  that  defendant  had  been  sentenced 
to  the  penitentiary  for  rape  was  improper  and  unfair,  where  the 
judgment  had  been  reversed. 

Id.— Previous  Accusations  of  Rape — Proper  C^ss-examination. — In 
such  a  prosecution,  the  asking  of  character  witnesses  of  the  defend- 
ant on  cross-examination  if  they  had  ever  heard  that  the  defendant 
had  been  previously  accused  of  rape  was  proper. 

Id. — Misconduct  of  District  Attorney— Argument  to  Jury— -Rsfsr- 
ENCE  TO  Stricken  Out  Testimony.— In  such  a  prosecution,  it  was 
misoonduoi  for  the  district  attorney  in  his  argument  to  refer  to  a 
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previous  conYiction  for  rape,  after  the  eonrt  had  stricken  out  all 
reference  thereto,  and  to  state  what  he  would  have  done  had  the 
prosecutrix  been  his  own  daughter,  but  such  misconduct  was  not  a 
anfficient  ground  for  rereraal  where  the  record  of  guilt  was  clear 
and  convincing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  Cabaniss, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thos.  P.  Wickes,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan,  Dep- 
uty Attorney-General,  for  Respondent. 

ZOOK,  Acting  P.  J.,  pro  tent. — ^In  this  case,  upon  an  in- 
formation charging  him  with  rape,  the  defendant  was  con- 
victed of  an  attempt  to  commit  rape.  No  useful  purpose 
would  be  subserved  by  a  recital  of  the  facts  upon  which  the 
defendant  was  convicted,  but  the  evidence,  which  showed  a 
prompt  complaint  by  the  little  girl  to  her  mother,  an  imme- 
diate medical  examination,  followed  by  the  arrest  of  the  de- 
fendant on  the  day  of  the  offense,  a  straightforward  story 
told  by  the  prosecuting  witness  on  the  stand,  and  a  rambling 
and  incoherent  tale  on  the  part  of  the  defendant,  was  amply 
sufficient  to  warrant  the  conviction. 

Only  two  points  are  urged  for  reversal  of  the  judgment, 
one  being  the  refusal  of  the  court  to  give  a  cautionary  in- 
struction requested  by  defendant  and  the  other  being  miscon- 
duct on  the  part  of  the  district  attorney.  While  the  instruc- 
tion offered  might  well  have  been  given,  we  are  satisfied  that 
the  trial  court  fully  covered  the  points  involved  therein  when 
it  instructed  the  jury  to  consider  the  matter  "calmly,  dis- 
passionately, and  deliberately,"  as  they  would  any  other 
accusation,  and  that  they  were  *'to  be  very  careful  in  any 
such  case,"  and  should  ''carefully  and  guardedly  weigh, 
analyze,  and  consider  the  testimony  against  the  defendant." 

On  cross-examination  of  one  of  defendant's  character  wit- 
nesses, the  assistant  district  attorney,  Mr.  McWood,  asked  the 
following  question:  "Do  you  know  that  on  the  twenty-eighth 
day  of  February,  1896,  he   [the  defendant]   was  sentenced 
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to  San  Quentin  for  rape?"  As  the  trial  judge  stated  at  the 
time,  the  judgment  referred  to  was  reversed  by  the  supreme 
court,  and  the  question,  in  the  form  put,  was  manifestly  im- 
proper and  unfair.  However,  defendant's  counsel  did  not 
assign  the  question  as  misconduct,  but  made  a  request  that 
the  jury  be  instructed  to  disregard  it,  which  request  was 
promptly  granted.  In  the  examination  of  subsequent  char- 
acter witnesses,  the  district  attorney  asked  them  if  they  had 
ever  heard  that  the  defendant  had  been  accused  of  rape  be- 
fore. This  was  proper,  as  even  untrue  accusations  have  their 
bearing  on  a  person's  reputation. 

Upon  the  argument,  Mr.  McWood,  in  flagrant  disregard 
of  the  fact  that  the  court  had  stricken  out  all  reference  to 
the  previous  judgment,  deliberately  referred  thereto  again, 
and  also  made  some  highly  inflammatory  statements  as  to 
what  he  himself  would  have  done  had  his  own  daughter  been 
treated  as  prosecutrix  had  been.  There  is,  and  can  be,  no 
excuse  for  this  conduct  on  the  part  of  the  assistant  district 
attorney,  and  in  a  case  that  was  at  all  close  such  conduct 
would  compel  a  reversal;  but  in  this  case  the  record  of  de- 
fendant's guilt  is  so  clear  and  convincing  that  we  are  con- 
strained to  hold  that  the  misconduct  of  the  assistant  district 
attorney  has  not  resulted  in  a  miscarriage  of  justice.  It  is 
to  be  noted  that  the  trial  judge  endeavored  to  keep  the  as- 
sistant district  attorney  within  bounds  in  every  way,  except 
by  fining  him  for  contempt,  a  procedure  which  may  commend 
itself  to  trial  courts  in  the  future  under  similar  circum- 
stances. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  iem.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  May  17,  1918. 
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[CiT.  No.  2152.    Second  Appellate  District.— Ifoieli  19,  1918.] 

CHARLES     PBOPHET,     Respondent,    t.    VALENTINE 
EATZENBEROER,  AppeUant 

Action  iob  Damages — Settunq  of  Building — Etidsncx — Plans  and 
Specifications. — In  an  action  for  damages  for  the  settling  of  a 
building  constructed  hj  defendant  for  plaintiff  due  to  an  aUeged 
defective  drain,  where  defendant  by  his  answer  admitted  that  by 
the  terms  of  his  contract  and  according  to  the  plans  and  specifica- 
tions he  was  required  to  place  a  galvanized  iron  drain  from  the  light- 
well  of  the  building,  and  the  only  difference  between  such  admission 
and  the  allegation  of  the  complaint  was  that  the  complaint  stated 
that  according  to  the  plans  and  specifications  the  drain  should  have 
been  of  vitrified  iron,  it  was  not  necessary  for  plaintiff  to  introduce 
in  evidence  the  specifications  as  a  foundation  for  proof  that  the  work 
did  not  conform  thereto. 

Id. — Defective  Dkain  —  Pauivtt  Foundation — Suffioixnot  of  Evi- 
/  DXNGE. — In  this  action  for  damages  to  a  building  due  to  the  settling 
thereof  by  reason  of  the  defective  character  of  drain-pipe  and 
foundation,  it  is  held  the  evidence  is  sufficient  to  support  the  find- 
ings in  favor  of  plaintiff. 

'    APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Sidney  N.  Reeve,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robt.  T.  Linney,  and  Oordon  L.  Finley,  for  Appellant 

Loeb,  Walker  &  Loeb,  for  Respondent 

CONREY,  P.  J.— By  the  findings  of  the  trial  court  the 
following  facte  appear:  On  September  27,  1912,  plaintiff 
and  defendant  entered  into  a  contract  in  writing  for  the  con- 
struction by  the  defendant  of  a  building  upon  a  parcel  of 
land  owned  by  the  plaintiff.  Defendant  was  to  furnish  all 
necessary  materials  and  labor  and  to  construct  and  complete 
the  building  in  a  good,  skillful,  and  workmanlike  manner,  in 
conformity  with  the  plans  and  specifications  therefor.  The 
building  was  constructed  and  paid  for  within  the  time  pre- 
scribed by  the  contract,  but  it  was  not  in  all  respects  con- 
structed in  accordance  with  the  terms  of  the  contract.  By 
the  plans  and  specifications  it  was  provided  that  the  building 
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should  stand  apon  a  concrete  foundation  placed  immediately 
and  continuously  under  the  exterior  walls  of  the  building, 
said  concrete  foundation  or  footing  to  extend  below  the  walls 
to  a  prescribed  depth  and  to  be  of  a  thickness  graduated  so 
that  the  footing  at  its  base  should  be  of  a  thickness  of  twenty- 
four  inches.  Instead  thereof  the  defendant  made  the  foun> 
dation  or  footing  in  such  manner  that  the  thickness  at  the 
base  thereof  was  in  many  places  considerably  and  materially 
less  than  twenty-four  inches.  The  plans  provided  that  the 
defendant  should  install  an  iron  drain  beginning  at  the  light- 
well  of  the  building,  as  shown  upon  the  plans,  extending 
from  the  light-well  under  the  cement  floor  of  the  north  store- 
room of  the  building,  passing  under  the  front  wall  of  the 
building  and  extending  to  the  gutter  of  the  street  in  front 
of  the  building.  Instead  of  complying  with  this  term  of  the 
agreement  the  defendant  installed  and  placed  a  defective 
drain  in  this,  that  he  installed  a  drain  in  which  were  two 
holes  of  the  approximate  size  respectively  of  two  and  two 
and  one-half  inches  in  diameter  and  occurring  at  a  point 
in  the  pipe  where  the  same  lay  under  the  cement  floor  of  the 
north  storeroom.  The  failure  and  neglect  of  defendant,  as 
above  stated,  was  unknown  to  and  without  the  consent  of 
the  plaintiff.  A  little  more  than  one  year  after  the  com- 
pletion of  the  building,  to  wit,  in  February,  1914,  there  was 
a  heavy  fall  of  rain  within  the  territory  in  which  said  build- 
ing was  located,  by  reason  whereof  a  large  quantity  of  water 
accumulated  in  and  about  the  building  and  in  particular  in 
and  about  the  portions  of  the  footings  of  the  building  under 
the  north  wall,  the  northerly  portion  of  the  front  wall,  and 
the  northerly  portion  of  the  rear  wall  thereof ;  and  by  reason 
of  said  rain  a  large  quantity  of  water  passed  into  the  drain 
leading  from  the  light-well.  By  reason  of  the  defective 
character  of  the  drain,  the  water  passing  into  the  drain  es- 
caped in  large  quantities  through  the  above-mentioned  holes 
and  accumulated  and  stood  in  large  quantities  under  the 
cement  floor ;  by  reason  whereof  the  footing  under  the  north 
wall  and  under  the  northerly  portion  of  the  front  wall  and 
northerly  portion  of  the  rear  wall  of  the  building  gave  way 
and  settled,  whereby  the  building  was  injured  to  the  damage 
of  the  plaintiff  in  the  sum  of  $927.27.  At  the  time  of  said 
injury  the  north  storeroom  was  rented  at  the  monthlv  rental 
of  thirty  dollars;  and  by  reason  of  the  settling  of  the  building 
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the  storeroom  was  vacated  and  remained  vacant  for  a  period 
of  two  months,  to  the  special  damage  of  the  plaintiff  in  the 
sum  of  sixty  dollars.  At  the  time  when  plaintiff  paid  to  the 
defendant  the  contract  price  for  the  constmction  of  the  build- 
ing, and  at  all  times  prior  to  the  time  of  said  rainstorm  of 
February,  1914,  the  defects  of  the  building  were  concealed 
and  latent  and  were  unknown  to  the  plaintiff.  In  response 
to  an  issue  raised  by  affirmative  allegations  of  the  answer,  the 
court  found  that  the  plaintiff  was  not  at  any  time  during  the 
time  of  construction  of  the  building  superintendent  of  that 
work,  and  did  not  personally  supervise  or  inspect  each  or 
every  portion  of  the  work  of  construction  as  the  same  pro- 
gressed, and  did  not  personally  give  orders  as  to  the  manner 
of  doing  said  work.  The  changes  made  by  defendant  in  the 
erection,  construction,  and  completion  of  the  building  from 
the  plans  and  specifications  were  not  made  by  the  defendant 
with  any  knowledge  or  consent  or  at  the  suggestion  of  the 
plaintiff.  The  defendant's  appeal  is  from  the  judgment 
which  was  rendered  against  him  in  the  sum  of  $987.27. 

The  evidence  is  sufficient  to  justify  the  findings  in  each 
and  all  of  the  particulars  concerning  which  appellant  is  now 
claiming  that  they  were  not  so  justified. 

1.  Appellant's  first  contention  wherein  he  attacks  the 
sufficiency  of  the  findings  is  that  the  finding  that  the  work 
was  not  done  in  accordance  with  the  plans  and  specifications 
is  not  supported  by  the  evidence  in  this,  that  the  specifica- 
tions were  never  offered  in  evidence  nor  shown  to  the  court 
nor  described  by  counsel  or  witnesses.  This  finding  is  in 
accordance  with  subdivisions  (a)  and  (b)  of  i>aragraph  IV 
of  the  complaint.  The  answer  of  the  defendant  admitted 
that  the  plans  and  specifications  contained  the  terms,  condi- 
tions, and  requirements  stated  in  subdivision  (a) ;  and  that 
by  the  terms  of  the  contract  and  in  accordance  with  the 
terms,  conditions,  and  requirements  of  the  plans  and  specifi- 
cations, the  defendant  was  required  to  place  a  galvanized 
iron  drain  from  the  light-well  as  alleged.  The  only  differ- 
ence between  this  admission  and  the  allegation  of  the  com- 
plaint is  that  the  complaint  stated  that  according  to  the 
plans  and  specifications  the  drain  should  have  been  of  vit- 
rified iron.  This  is  not  a  material  issue,  since  the  plaintiff's 
action  is  not  based  upon  any  defect  resulting  from  the  sub- 
stitution of  galvanized  iron  for  vitrified  iron.    Under  this 
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state  of  the  pleadings  it  was  not  necessary  for  the  plaintiff 
to  introduce  in  evidence  the  specifications  as  a  foundation 
for  proof  that  the  work  as  done  did  not  conform  thereto. 

2.  The  evidence  was  sufficient  to  support  the  finding  that 
by  reason  of  the  heavy  fall  of  rain  referred  to  in  the  com- 
plaint a  large  quantity  of  water  passed  into  the  drain  leading 
from  the  light-well.  There  was  testimony  tending  to  show 
that  the  drain-pipe  as  laid  by  the  defendant  was  defective 
by  reason  of  the  fact  that  there  were  holes  in  it,  as  alleged 
in  the  complaint ;  that  after  the  rain  the  ground  in  the  imme- 
diate neighborhood  of  the  opening  in  the  pipe  was  wetter 
than  at  any  other  part  of  the  premises,  and  that  by  reason 
thereof  the  quantity  of  water  accumulating  under  the  founda- 
tion was  increased.  The  defendant's  answer  admitted  that 
as  a  result  of  said  fall  of  rain  a  large  quantity  of  water  did 
pass  into  said  galvanized  iron  drain.  The  answer  further 
admitted  that  as  a  result  of  said  heavy  fall  of  rain  and  the 
consequent  softening  of  the  ground  about  and  under  the 
said  north  wall  of  said  building,  the  footing  under  the  north 
wall  and  under  the  northerly  portion  of  the  front  wall  and 
the  northerly  portion  of  the  rear  waU  settled  and  the  build- 
ing was  thereby  damaged.  In  this  connection  the  defend- 
ant's only  denial  was  that  the  damage  to  the  building  was 
the  result  of  any  negligence  or  failure  on  the  part  of  the 
defendant. 

3.  The  evidence  was  sufficient  to  justify  the  finding  that 
by  reason  of  the  defective  construction  of  the  footing  the 
water  which  accumulated  and  stood  under  the  building  caused 
the  footing  under  the  walls  to  give  way  and  settle,  whereby 
the  building  was  greatly  injured.  In  addition  to  the  facts 
above  noted,  there  is  much  other  evidence  tending  in  the  same 
direction.  The  witness  Norris,  who  made  the  repairs  after 
the  building  had  settled,  testified  to  the  conditions  found  by 
him  when  he  took  charge  of  the  repair  work  after  the  build- 
ing had  settled.  He  uncovered  the  footing  under  the  north 
wall  and  measured  its  width  at  several  places,  whereby  it 
appeared  that  the  width  thereof  was  less  than  two  feet;  in 
several  places  it  was  only  seventeen  inches.  He  also  found 
on  removing  the  cement  floor  that  the  holes  in  the  pipe  had 
been  covered  with  a  piece  of  tin.  He  testified  as  a  witness 
who  had  many  years'  experience  in  repairing  buildings,  and 
stated  that  in  his  opinion  the  cause  of  the  damage  was  that 
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the  water  came  up  oat  of  the  pipe  and  soaked  the  ground 
and  that  the  footing  was  not  wide  enough. 

The  real  gist  of  the  defense  was  that  the  plaintiff  had 
known  when  the  work  was  being  done  that  the  foundation 
or  footing  was  not  of  the  prescribed  width  and  had  agreed 
to  that  change  from  the  specifications;  and  that  there  were 
in  fact  no  breaks  or  imperfections  in  the  drain-pipe.  Upon 
rompetent  evidence  the  court  found  on  these  issues  in  favor 
of  the  plaintiff.  The  contention  that  the  findings  as  to  these 
matters  are  not  sustained  by  the  evidence  is  without  merit. 

The  case  went  to  trial  upon  the  second  and  third  counts 
of  the  complaint  and  the  answers  thereto,  after  an  order 
sustaining  the  demurrer  to  the  first  count.  Appellant  now 
contends  that  the  court  erred  in  overruling  his  demurrer  to 
the  second  and  third  counts  of  the  complaint.  Each  of  theso 
counts  undoubtedly  stated  a  cause  of  action.  Assuming 
without  deciding  that  counts  2  and  3  were  uncertain  or 
ambiguous  or  unintelligible  in  some  of  the  particulars  set 
forth  in  the  demurrer,  those  errors  would  not  constitute  any 
proper  ground  for  reversal  of  the  judgment.  By  his  answer 
the  defendant  was  able  to  and  did  raise  all  the  necessary 
issues  for  the  determination  of  the  action  upon  its  merits. 
In  our  opinion  it  was  so  determined. 

For  these  reasons  the  judgment  is  afSrmed. 

James,  J.,  and  Works,  J.,  pro  tem.,  concurred. 


[C9t.  No.  1822.     Third  Appellate  District.— Mareb  20,  1918.] 

BAY  SHORE  LAUNDRY  COMPANY  (a  Corporation), 
Petitioner,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  al.,  Respondents. 

Workmen's  Compensation  Act — Injury  to  Laundbyman — Removal  of 
Safety  Guard  from  WRiNaiNG-MACHiNB—WiLLpuL  Misconduct. — 
Under  subdivision  3  of  section  12  of  the  Workmen's  Compensatioi!, 
Insurance  and  Safety  Act  (Stats.  1913,  p.  279),  which  excludes  from 
its  provisions  every  case  where  the  injury  is  proximately  caused  by 
willful  misconduct  of  the  injured  employee,  where  an  experienced 
laundryman,  while  operating  a  wringing-machine  intentionally,  de- 
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Hberatelj,  axid  willfully  removed  a  tafetj  guard  which  had  been 
placed  on  the  maehine  for  his  proteetion  and  to  prevent  aeeidenta,  ho 
was  gnilty  of  snch  misconduct  as  to  prevent  the  award  of  compensa- 
tion for  injuries  resulting  from  such  removaL 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Commis- 
idon. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

E.  F.  Laumeister,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

BURNETT,  J.— The  commission  awarded  one  Paul  Ver- 
dier  compensation  in  the  sum  of  $675  for  injuries  received 
while  in  the  employment  of  petitioner,  and  the  question  in- 
volved herein  is  whether  said  commission  exceeded  its  juris- 
diction in  making  said  award.  In  fact,  the  only  question  in 
dispute  before  us  is  whether  the  applicant  is  chargeable 
with  ** willful  misconduct"  within  the  contemplation  of  the 
''Workmen's  Compensation,  Insurance  and  Safety  Act'^ 
(Stats.  1913,  p.  279).  Subdivision  3  of  section  12  of  said 
act  excludes  from  its  beneficial  provisions  every  case  where 
the  injury  is  proximately  caused  "by  willful  misconduct  of 
the  injured  employee."  As  to  this,  the  law  was  changed  in 
1917,  but  the  amendment  did  not  take  effect  until  January 
1,  1918,  and  it  is  not  disputed  that  the  said  statute  of  1913  is 
applicable  to  the  case  at  bar. 

There  is  herein  no  controversy  as  to  the  facts,  but  the 
whole  argument  revolves  around  the  conclusion  of  the  com- 
mission that  the  applicant  was  not  guilty  of  wiVful  miscon- 
duct. The  view  of  the  case,  taken  by  the  commission,  may  be 
had  from  the  following  findings: 

"That  said  injury  arose  out  of,  and  in  the  course  of,  said 
employment,  was  proximately  caused  thereby  and  occurred 
while  the  employee  was  performing  service,  growing  out  of 
and  incidental  to  the  same  as  follows:  His  minor  hand  and 
arm  were  accidentally  caught  in  a  wrinx?ing-machine  which 
the  employee  was  operating,  while  it  was  in  motion  and  while 
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the  safety  guard  thereto  attached  was  not  in  a  position  to 
prevent  such  an  accident.  .  .  . 

''That  the  operation  of  said  wringing-machine  in  said  man- 
ner was  not  in  deliberate  violation  of  an  enforced  rule  of 
instruction  made  by  the  employer  for  the  protection  of  the 
employee,  and  although  careless  and  negligent,  it  was  not 
intrinsically  reckless  or  foolhardy;  that  the  said  injury  was 
not  proximately  caused  by  willful  mificonduct." 

It  is  to  be  observed  that  the  commission  does  not  find  what 
caused  the  safety  guard  to  be  displaced.  The  evidence 
herein  shows  that  the  applicant  himself  displaced  it  while 
the  machine  was  in  motion.  There  is  no  dispute,  also,  that 
he  did  this  intentionally.  It  was  not  the  result  of  thought- 
lessness, inadvertence,  accident,  forgetfulness,  or  stress  of 
emergency.  Nothing  of  that  kind  is  claimed.  Indeed,  the 
only  attempted  excuse  is  that  he  thought  he  might  gain  some 
time  and  that  he  had  seen  other  employees  do  likewise. 
To  remove  the  covering  it  was  necessary  to  manipulate  a 
lever,  and  this  was  done  by  Verdier  thoughtfully,  and  we 
may  say,  deliberately.  Neither  is  there  any  finding  that  the 
removal  of  the  guard  contributed  to  the  accident  and  was 
therefore  a  proximate  cause  of  the  injury.  But  as  to  the 
evidence  of  that  there  can  be  no  possible  dispute.  If  the 
guard  had  been  in  place,  the  applicant  would  not  have  been 
hurt.  There  were,  indeed,  two  conditions  of  circumstances 
inseparably  connected  with  the  injury.  One  was  that  Ver- 
dier's  foot  slipped  from  the  brake,  thereby  causing  him  to 
lose  his  balance  and  fall  toward  the  revolving  machine,  and 
the  other  was  the  fact  that  said  machine  was  exposed  to 
contact  with  his  hand  in  consequence  of  the  removal  of  said 
guard.  If  either  of  these  conditions  had  not  been  present 
and  operative,  the  injury  to  the  hand  and  arm  would 
have  been  avoided.  It  is  plain,  therefore,  that  the  removal 
of  the  covering  had  a  proximate  causal  connection  with  the 
injury,  and,  indeed,  this  is  not  disputed. 

It  was  found  that  the  act  of  the  applicant  was  not  "in 
deliberate  violation  of  an  enforced  rule  or  instruction  made 
by  the  employer  for  the  protection  of  the  employee."  As  a 
fact,  this  is  partly  true,  but  it  carries  an  erroneous  impli- 
cation. The  act  of  removing  the  guard  was  ''deliberate," 
but  there  was  no  "enforced  rule  or  instruction  of  the  em- 
ployer."   However,  it  is  plain  that  no  such  rule  or  instruo- 
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tion  was  required.  This  safety  device  was  furnished  by  the 
employer  for  the  protection  of  the  employee.  The  very  ob- 
ject was  to  prevent  such  accidents,  and  its  purpose  was  well 
known  to  the  applicant,  who  was  an  experienced  workman, 
having  been  engaged  in  that  line  for  twenty  years  and  being 
entirely  familiar  with  the  use  of  such  device.  There  is  no 
contention  that  he  did  not  fuUy  comprehend  the  significance 
of  its  use  and  the  danger  attending  its  operation  without  the 
covering.  The  applicant  could  not  have  been  better  in- 
formed if  specific  instruction  had  been  given.  He  must  have 
known  that  this  protection  was  furnished  for  his  safety,  and 
how  important  it  was  that  he  should  not  remove  it  while  the 
machine  was  in  operation.  The  commission  does,  indeed,  find 
that  he  was  ** careless  and  negligent,"  but  not  guilty  of 
willful  misconduct.  In  this  connection,  it  is  admitted  by 
respondents  that  he  is  properly  chargeable  with  misconduct, 
but  it  is  claimed  that  it  lacks  the  element  of  willfulness  con- 
templated by  the  statute.  The  contention  is  that  there  must 
be  a  ^^mens  rea,"  a  condition  of  mind  bordering  upon  crim- 
inality, to  justify  the  commission  or  the  court  in  repudiating 
his  claims  for  compensation.  In  support  of  the  position  this 
quotation  is  made  from  In  re  Bums,  218  Mass.  8,  [105  N.  E. 
601] :  **  Willful  misconduct  is  much  more  than  mere  negli- 
gence or  even  gross  culpable  negligence  .  .  .  conduct  of  a 
gt^ost-criminal  nature."  Attention  is  called,  also,  to  what 
was  said  in  Diestelhorst  v.  Indu^triial  Accident  Commission, 
32  Cal.  App.  771,  [164  Pac.  44],  as  follows:  '*May  not  a 
person,  although  guilty  of  an  infraction  of  an  order  given 
for  his  protection,  sho^  that  at  the  time  he  was  unmindful 
of  the  order  and  that  his  act  was  the  result  of  inattention 
and  thoughtlessness  and  without  any  real  purpose  to  be  con- 
tumacious!" 

The  doctrine  of  the  foregoing  decisions  may  be  fully  in- 
dorsed and  accepted,  but  it  is  difficult  to  see  what  comfort 
is  thereby  aflforded  to  the  applicant  herein.  The  Compen- 
sation Act  of  1913,  section  55,  provides:  **No  employee  shall 
remove,  displace,  damage,  destroy  or  carry  ofif  any  safety 
device  or  safeguard  furnished  and  provided  for  use  in  any 
employment  or  place  of  employment,  or  interfere  in  any  way 
with  the  use  thereof  by  any  other  person,  or  interfere  with  the 
use  of  any  method  or  process  adopted  for  the  protection  of  any 
employee  in  such  employment,  or  place  of  employment,  or 
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fail  or  neglect  to  do  every  other  thing  reasonably  necessary 
to  protect  the  life  and  safety  of  such  employees." 

Section  67  of  said  act  provides:  "Every  employer,  em- 
ployee or  other  person  who,  either  individually  or  acting  as 
an  ofScer,  agent  or  employee  of  a  corporation  or  other  person, 
violates  any  safety  provision  contained  in  sections  fifty-two, 
fifty-three,  fifty-four  or  fifty-five  of  this  act,  or  any  part  of 
any  such  provision,  or  who  shall  fail  or  refuse  to  comply  with 
any  such  provision  or  any  part  thereof,  or  who  directly  or 
indirectly,  knowingly  induces  another  so  to  do  is  guilty  of 
a  misdemeanor." 

It  is  to  be  observed,  furthermore,  that  respondents,  said 
commissioners,  by  virtue  of  the  authority  conferred  upon 
the  commission  by  said  compensation  act,  made  and  issued 
certain  ** Laundry  Safety  Orders,"  effective  August  1,  1916, 
in  which  the  following  is  provided : 

"a.  All  extractors  must  be  equipped  with  metal  guards 
which  must  entirely  cover  the  openings  to  the  outer  shell. 
The  guard  must  always  be  kept  in  position  when  the  ex- 
tractor is  in  motion." 

Section  62  of  said  act  provides  that  every  employee  shall 
obey  and  comply  with  the  requirements  of  the  safety  orders 
of  the  commission.  Hence,  it  cannot  be  disputed  that  Ver- 
dier  was  guilty  of  a  crime  when  he  removed  the  guard  and 
that  he  knew  that  his  act  was  likely  to  result  in  injury  to  him- 
self. The  Massachusetts  case,  therefore,  does  not  save  him. 
We  have  already  seen  that  there  is  no  room  for  the  applica- 
tion of  the  Diestelhorst  decision. 

Moreover,  there  can  be  no  doubt  that  the  misconduct  of 
Verdier  was  tuillfvl  within  the  meaning  of  the  statute.  The 
definition  of  the  term  is  found  in  the  code  and  it  must  be 
presumed  that  in  said  compensation  act  the  legislature  had 
in  view  that  definition.  Section  7  of  the  Penal  Code  pro- 
vides: **The  word  *  willfully,'  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simply  a  purpose 
or  willingness  to  commit  the  act,  or  make  the  omission  re- 
ferred to.  It  does  not  require  any  intent  to  violate  law  or 
injure  another,  or  to  acquire  any  advantage." 

That  Verdier  had  a  willingness  and  purpose  to  commit 
the  act  of  removing  the  guard  is  beyond  question.  From  the 
act  itself,  such  presumption  would  follow,  but  he  makes  it 
certain  by  his  testimony  as  to  why  he  performed  the  act. 
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It  is  not  required  to  show  that  the  injured  person  com- 
mitted the  wrongful  act  maliciously  to  prevent  his  recovery. 
If  the  legislature  had  so  intended  it  would,  of  course,  have 
so  provided.  It  was  deemed  proper  to  exclude  one  who  was 
guilty  of  intentional  or  willful  wrongdoing,  and  if  we  are 
to  regard  the  facts  in  this  case  and  the  plain  ordinary  sig- 
nificance of  the  terms  employed  by  the  legislature,  it  must 
be  held  that  the  applicant  herein  is  in  the  excluded  class. 

In  brief,  the  situation  is  this:  Yerdier's  act  constituted  a 
misdemeanor  and  was  therefore  of  a  criminal  nature.  Ac- 
cording to  his  testimony  he  performed  said  act  for  a  definite 
purpose.  It  was  therefore  intentional,  deliberate,  and  will- 
ful. Furthermore,  he  was  an  experienced  laundryman,  and 
understood  the  construction  and  operation  of  the  mechanism. 
He  realized  that  it  was  a  high-speed  machine  and  danger- 
ous; he  knew  that  the  guard  was  provide-ft  for  his  protection 
and  to  prevent  accidents,  and  that  if  he  removed  it  the 
danger  of  accident  was  greatly  increased.  There  was  no 
good  reason  for  his  act.  In  fact,  the  only  excuse  offered  by 
him  was  that  he  thought  he  might  save  time  and  he  had  seen 
other  employees  do  the  same  thing.  No  such  explanation 
could  be  accepted  as  satisfactory  by  any  court.  If  he  is  to 
be  exonerated  for  a  reason  like  that,  the  provision  of  the 
statute  becomes  a  meaningless  and  empty  phrase.  Besides, 
we  may  add,  that  it  is  quite  ax)parent  that  he  would  not  have 
saved  any  appreciable  time  by  removing  the  guard  while  the 
machine  was  in  motion,  as  the  performance  of  that  act 
required  only  a  fraction  of  a  second. 

Indeed,  the  case  is  covered  and  controlled  by  the  decision 
of  the  supreme  court  in  Oreat  Western  Pouter  Co,  v.  PiUs- 
hury,  170  Cal.  180,  [149  Pac.  35,  9  N.  C.  C.  A.  466],  and 
Fidelity  and  Deposit  Co.  v.  Industrial  Accident  Commission, 
171  Cal.  728,  [L.  R.  A.  1916D,  903,  154  Pac.  834].  In  the 
former  it  is  held  that  "a  workman  who  violates  a  reason- 
able rule  made  for  his  own  protection  from  serious  bodily 
injury  and  death  is  guilty  of  misconduct,  and  that  where 
the  workman  deliberately  violated  the  rule  with  knowledge 
of  its  violation,  he  is  guilty  of  willful  misconduct." 

Therein  the  willful  misconduct  consisted  in  handling 
•*hot"  electrical  wires  without  the  use  of  rubber  gloves,  con- 
trary to  an  express  rule  of  the  employer. 
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In  the  other  case  the  supreme  court  held  that  the  employee 
was  guilty  of  willful  misconduct  where  he  met  his  death, 
while  engaged  in  his  employer's  business,  from  the  overturn- 
ing of  an  automobile  driven  by  him  in  violation  of  the  State 
Motor  Vehicle  Act  fixing  a  speed  limit  of  thirty  miles  per 
hour. 

As  suggested  by  petitioner,  these  two  cases  represent  two 
different  classes  of  offenders, — ^the  first,  where  the  provision 
breached  by  the  employee  is  contained  in  a  private  rule  or 
regulation  of  the  employer.  In  this  class  the  employee  must 
have  actual  knowledge  of  the  existence  of  the  rule  and  mus< 
be  bound  to  obey  it  to  make  his  willful  breach  thereof  willful 
misconduct.  The  second  class  represented  by  the  Fidelity 
case,  supra,  is  where  the  provision  breached  is  embodied  in 
a  public  statute.  In  this  class  the  employee  is  charged  with 
knowledge  of  the  provision,  and  the  breach  thereof  is  willful 
misconduct  as  a  matter  of  law.  The  case  herein  manifestly 
belongs  to  this  latter  class.  It  may  be  added  that  there  was 
not  even  an  attempt  made  to  dispute  the  presumption  that 
the  applicant  had  knowledge  of  the  existence  of  the  statute 
and  regulations  in  reference  to  safety  devices. 

We  do  not  feel  called  upon  to  consider  specifically  all  the 
cases  cited.  The  essential  principles  herein  involved  are  well 
settled,  and  we  feel  constrained  to  hold  that  the  order  award- 
ing compensation  was  beyond  the  jurisdiction  of  the  commis- 
sion, and  it  is  therefore  annulled. 

Chipman,  P.  J.,  and  Hart,  J.,  coneurrecL 


[Crim.  No.  720.    First  Appellate  District.— Marcb   20,  1918.1 
THE  PEOPLE,  Respondent,  v.  MA2TOEL  LIMA,  Appellant. 

Criminal  Law — Seduction  Under  Promise  of  Marriage — Suiticiency 
OF  Evidence. — Id  this  prosecution  for  seduction  under  promise  of 
inarria)2:c,  it  is  held  that  the  evidence  sufficiently  shows  that  the 
promise  of  marriage  was  the  sole  inducement  which  led  to  the  sedue- 


Digitized  by  VjOOQIC 


554  People  v.  Lima.  [3G  Cal.  App. 

tion,  that  the  tpil  was  of  previous  chaste  character,  and  that  the 
was  unmarried  at  the  time  of  the  commission  of  the  offense. 
Id. — Instruction — Sufpiciency  of  Proof — Reading  of  Section  1826, 
Ck)DE  OF  Civil  Procedure,  Proper. — Section  1826  of  the  Oode  of 
Civil  Procedure  is  applicable  to  criminal  cases,  and  was  in  this  prose- 
cution properlj  read  to  the  jury  in  connection  with  the  usual  instruc- 
tion upon  the  subject  of  reasonable  doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  denying  a  new  trial. 
J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  Gonsalves,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

BEASLT,  J.,  pro  tern. — It  is  charged  in  this  case  that  the 
defendant,  a  married  man,  induced  tlie  prosecuting  witness 
to  accompany  him  from  her  home  in  Alameda  County  to  San 
Jose,  and  there  seduced  her  upon  his  promise  to  marry  her. 
He  was  convicted  of  seduction  under  promise  of  marriage, 
and  from  the  judgment  and  order  denying  a  new  trial  he 
appeals. 

The  points  relied  on  for  a  reversal  in  this  case,  stated  in 
the  language  of  the  appellant's  counsel  upon  the  oral  argu- 
ment, are  that  the  evidence  does  not  show  that  the  promise  of 
marriage  was  the  sole  inducement  which  led  to  the  girl's 
seduction ;  second,  that  it  does  not  show  that  the  prosecutrix 
was  of  previously  chaste  character,  and,  third,  that  there  is 
no  proof  in  the  record  that  the  prosecuting  witness  was 
unmarried  at  the  time  of  her  seduction. 

Upon  the  first  point  the  young  woman  testified  that  she 
went  to  San  Jose  for  the  purpose  of  marrying  the  defendant,  | 
and  that  this  was  her  reason  for  going  there  and  permitting 
herself  to  be  seduced  by  him.  She  also  testified  that  he 
threatened  to  commit  suicide  and  to  kill  her.  Counsel's  con- 
tention that  by  these  threats  the  defendant  seduced  her  is 
not  convincing.  It  is  plain  from  the  entire  evidence  that 
the  means  employed  by  the  defendant  to  accomplish  his  pnr- 
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pose  with  her  was  his  promise  to  marry  her  reiterated  upon 
many  occasions. 

Upon  the  second  point,  without  going  into  the  details  of 
the  unpleasant  evidence  in  this  case,  it  may  be  said  that  the 
prosecuting  witness  testified  that  she  had  never  had  inter- 
course with  any  other  man  previous  to  her  seduction ;  and  the 
defendant's  counsel  contends  that  this  testimony  did  not  ex- 
clude the  possibility  that  she  may  have  had  intercourse  with 
the  defendant  himself  previous  to  her  seduction.  Reading 
the  testimony  and  the  other  questions  asked  her  in  connection 
with  the  question  which  brought  out  the  foregoing  answer,  it 
may  be  said  that  the  evidence  is  entirely  sufficient  to  sustain 
the  finding  of  the  previous  chaste  character  of  the  prosecut- 
ing witness. 

Upon  the  third  point,  the  defendant  cites  People  v.  Krur 
sick,  93  Cal.  74,  [28  Pac.  794] ,  wherein  it  is  held  that  many 
of  the  facts  proven  in  this  case  were  not  sufficient  in  them- 
selves to  establish  the  fact  that  the  woman  in  that  case  was 
unmarried.  However,  the  evidence  in  this  case  disclosed 
other  facts  and  circumstances  in  addition  to  those  appearing 
in  the  case  of  People  v.  Krusick,  supporting  the  finding  of 
the  jury  that  the  young  woman  was  unmarried. 

It  would  be  better  practice — ^indeed,  it  is  almost  the  uni- 
versal practice — to  ask  the  prosecuting  witness  in  such  cases 
as  this  categorical  questions  as  to  her  chastity  and  her  un- 
married status;  but  although  this  practice  was  not  followed 
here,  it  is  impossible  to  read  this  record  without  coming  to 
the  conclusion  that  those  facts  were  sufficiently  proven.  In- 
deed, it  was  admitted  at  the  oral  argument  that  no  serious 
question  was  made  at  the  trial  as  to  the  fact  that  she  was 
unmarried. 

We  have  examined  the  instructions  complained  of  by  the 
defendant  and  given  by  the  trial  court,  and  find  that  they 
fairly  state  the  law  applicable  to  the  case.  Section  1826  of 
the  Code  of  Civil  Procedure  is  applicable  to  criminal  cases, 
and  it  was  proper  for  the  court  to  read  it  to  the  jury  in  con- 
nection with  the  usual  instructions  upon  the  subject  of  rea- 
sonable doubt. 

The  instructions  requested  by  the  defendant  and  refused 
either  added  nothing  to  those  given  by  the  ooni*t,  or  were 
of  such  a  nature  as  to  be  unnecessary  in  view  of   the  care 


Digitized  by  VjOOQIC 


556    Gravelly  Ford  Co.  v.  Pope  &  Talbot  Co.    [36  Cal.  App. 

with  which  the  defendant's  interests  were  sr^arded  bj  the 
instructions  given. 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  iem.^  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  May  17,  1918. 


[CSt.  No.  1802.    Third  Appellate  District.— Mawli  21,  1918.1 

GRAVELLY  FORD  CANAL  COMPANY  (a  Corporation), 
Respondent,  v.  POPE  &  TALBOT  LAND  COMPANY 
(a  Corporation),  Appellant 

Eminent  Domain  —  Pkivatb  Usk  —  Condemnation  Pbohibited. — ^The 
power  of  eminent  domain  cannot  be  nsed  bj  a  private  person  to 
promote  private  enterprises  no  matter  how  necessary  or  advantageous 
it  maj  be  to  their  success  or  however  beneficial  to  the  public. 

Id. — iRBiGATioN  Act  of  1911 — Condemnation  for  FkivATS  Use  not 
AuTHoaiZED. — The  act  regarding  irrigation  and  declaring  the  same 
to  be  a  public  use,  approved  May  1,  1911  (Stats.  1911,  p.  1407), 
does  not  authorize  condemnation  for  irrigation  purposes  by  an  indi- 
vidual for  his  own  private  use,  but  for  the  use  of  the  public  only, 
since  the  statute  means  just  what  would  be  meant  had  section  1238 
of  the  Code  of  Civil  Procedure  been  amended  by  adding  "irrigation" 
to  the  many  "public  uses"  therein  enumerated,  in  behalf  of  which  the 
right  of  eminent  domain  may  be  exercised. 

Id. — Public  Use. — Public  use  means  use  by  the  public,  and  to  make  a 
use  public,  a  duty  must  devolve  on  the  person  or  corporation  holding 
property  appropriated  by  right  of  eminent  domain  to  furnish  the 
public  with  the  use  intended,  and  the  public  must  be  entitled,  as 
of  right,  to  use  or  enjoy  the  property  taken. 

APPEAL  from  a   judgment  of   the   Superior   Court  of 
Madera  County.    W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  Dorsey,  and  W.  E.  Cashman,  for  Appellant, 

Edward  F.  Treadwell,  for  Respondent. 
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CHIPMAN,  P.  J. — ^Action  to  condemn  a  right  of  way  for 
a  canal.  A  general  demurrer  to  the  complaint  was  over- 
ruled and  defendant  answered;  a  jury  was  waived,  the  cause 
was  tried  by  the  court,  and  plaintiff  had  judgment,  from 
which  defendant  appeals  on  the  judgment-roll  alone. 

It  is  alleged  in  the  complaint  that  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  this  state  and  was  incor- 
porated **for  the  purpose  of  distributing,  supplying,  and  de- 
livering water  for  irrigation  purposes,  and  for  domestic  use, 
to  the  stockholders  of  said  corporation,  and  to  the  owners  of 
its  capital  stock,  and  to  that  end  to  construct  canals  for  the 
appropriation,  diversion  and  conveyance  of  water,'*  etc.;  that 
pursuant  to  said  purposes,  and  on  May  23, 1912,  said  corpora- 
tion ''posted  a  notice  of  appropriation  of  one  thousand  five 
hundred  cubic  feet  of  water  of  the  San  Joaquin  River  flow- 
ing per  second  by  means  of  a  ditch  taking  out  of  the  north 
bank  of  the  said  San  Joaquin  River,"  etc.,  particularly  de* 
scribing  the  ditch  to  be  one  hundred  feet  wide  at  the  bottom 
and  125  feet  wide  at  the  top  and  three  and  one-half  feet  ixx 
depth,  over  and  across  certain  lands,  and  among  others  three 
sections  of  land  owned  by  defendant;  that  for  said  purpose 
**it  is  necessary  that  the  said  plaintiff  acquire  a  right  of 
way  two  hundred  feet  wide  along  the  line  of  said  canal  as 
above  set  forth";  that  defendant's  said  land  is  ** about  mid- 
way between  the  termini  of  the  said  canal,  and  it  is  impos- 
sible to  construct  the  same  for  the  purposes  for  which  it 
was  intended  without  passing  by,  through,  over,  and  upon 
the  said  lands ;  .  .  .  that  the  purpose  of  the  said  canal  is  to 
irrigate  seventeen  thousand  acres  of  land,  more  or  less,  situ- 
ate under  the  said  canal  and  to  the  west  thereof,  and  in  the 
townships  above  referred  to." 

As  showing  the  reasons  and  necessity  for  granting  the  re- 
lief prayed  for,  it  is  alleged  ''that  the  climate  of  the  San 
Joaquin  Valley  in  which  the  said  land  is  situated  is  by 
nature  arid,  and  the  rainfall  in  said  valley  is  extremely  light 
and  insufficient  with  which  to  raise  and  mature  profitable 
crops  without  artificial  irrigation ;  and  said  land  is  by  nature 
arid  and  will  produce  little  or  no  crops  without  artificial 
irrigation,  and  without  irrigation  it  is  of  little  value,  but 
the  said  land  is  extremely  fertile  and  productive,  and  can  be 
tilled,  plowed,  cultivated,  and  planted  to  alfalfa,  trees,  and 
vi:ies,  cereals,  and  other  cio;\s,  :i:i.l  can  then  become  inhab- 
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ited  and  become  the  dwelling  place  of  a  large  number  of 
people,  and  the  value  of  the  said  land  and  the  assessed  value 
thereof  would  be  greatly  increased  by  the  irrigation  thereof, 
and  the  assessed  valuation  of  the  said  land  for  the  purposes 
of  taxation  would  likewise  be  increased  by  the  irrigation 
of  the  said  land,  and  by  reason  of  the  irrigation  thereof  valu- 
able improvements  would  be  placed  upon  the  said  land,  and 
if  the  said  land  can  be  properly  irrigated  and  proper  works 
constructed  for  the  irrigation  tiiereof ,  the  value  thereof  and 
the  assessed  value  thereof  will  be  greatly  increased,  and  fur- 
ther valuable  improvements  can  and  will  be  placed  upon  said 
lands  and  valuable  crops  of  alfalfa,  trees,  vines,  cereals,  and 
other  crops  can  be  planted  and  grown  thereon,  and  the  irri- 
gation of  said  land  is  a  public  use  and  a  public  necessity, 
and  is  the  public  use  for  which  plaintiff  seeks  to  acquire  the 
right  of  way  described  herein  and  is  the  public  use  in  behalf 
of  which  it  is  sought  to  construct,  maintain,  and  operate 
the  canal  aforesaid.  .  .  .  That  the  use  for  which  the  said 
right  of  way  is  sought  to  be  acquired  is  a  public  use  within 
the  meaning  of  an  act,  entitled:  'An  act  regarding  irrigation 
and  declaring  the  same  to  be  a  public  use,'  approved  May  1, 
1911,  (Stats,  of  1911,  p.  1407),  and  the  said  right  of  way  is 
necessary  to  the  said  public  use,  and  the  said  plaintiff  is  in 
charge  of  the  public  use  for  which  the  said  property  is 
sought  to  be  acquired.'' 

The  prayer  is  that  said  right  of  way  be  condemned  "for 
the  public  use  aforesaid,  and  acquired  by  the  said  plaintiff 
in  accordance  with  the  provisions  of  Title  VII,  Part  III,  of 
the  Code  of  Civil  Procedure." 

The  court  made  the  following  findings  of  fact:  1.  "That 
each  and  every,  all  and  singular  the  allegations  of  plaintiff's 
complaint  are  and  each  thereof  is  true.  2.  That  all  of  the 
capital  stock  of  the  said  plaintiff  is  owned  by  Miller  &  Lux 
Incorporated  (a  corporation),  and  all  of  the  land  situated 
under  the  flow  of  the  said  canal  and  intended  to  be  irrigated 
therefrom  is  owned  by  the  said  Miller  &  Lux  Incorporated, 
and  the  plaintiff  was  created  to  irrigate  the  lands  of  said 
Miller  &  Lux  Incorporated,  and  none  other.  3.  That  the 
water  diverted  by  the  said  plaintiff  is  diverted  from  the  San 
Joaquin  River  by  means  of  a  canal  taking  out  fit  a  point 
rofrrrod  to  in  the  complaint,  and  said  plaintiff  has  never 
applied  for  or  received  from  any  official  of  the  United  States 
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government  any  special  permission  or  permit  or  authority  to 
construct  the  said  canal  or  to  divert  the  water  of  the  San 
Joaquin  River  into  the  same." 

As  conclusions  of  law,  the  court  found  ''that  plaintiff  is 
entitled  to  acquire  and  condemn  the  property  described  in 
the  complaint,"  subject  to  certain  conditions  not  necessary 
to  be  stated,  and  entered  judgment  accordingly. 

It  is  conceded  that  the  condemnation  sought  is  for  the  pur- 
pose of  enabling  Miller  &  Lux,  a  corporation,  the  owner  of 
all  the  stock  of  plaintiff  company,  to  irrigate  its  lands  "and 
none  other."  TTie  question  is  simply  this:  Does  the  statute 
confer  the  right  of  eminent  domain  upon  a  person  who  de- 
sires to  condemn  property  for  irrigation  and  to  be  devoted 
to  his  private  use  only! 

Prom  the  first  case  down  to  the  last  found  in  the  reported 
decisions  of  the  supreme  court  and  appellate  courts  of  this 
state  it  has  uniformly  been  held  that  the  power  of  eminent 
domain  cannot  be  used  by  a  private  person  to  promote  pri- 
vate enterprises,  no  matter  how  necessary  oi  advantageous  it 
may  be  to  their  successor  or  however  beneficial  to  the  public. 
In  OUmer  v.  Lime  Point,  18  Cal.  229,  251,  the  court  said : 
"The  phrase  employed  in  the  constitution  is:  *Nor  shall 
private  property  be  taken  for  public  use  without  just  com- 
pensation.' The  words  'public  use'  here  mean  a  use  which 
concerns  the  whole  community,  as  distinguished  from  a  par- 
ticular individual  or  a  particular  number  of  individuals.  .  .  . 
It  may  be  a  use  in  which  but  a  small  portion  of  the  public 
will  be  directly  benefited,  as  a  street  in  a  town,  or  bridge 
or  a  railroad,  necessarily  local  in  its  benefits  and  advan- 
tages, though  it  must  be  of  such  a  character  as  the  general 
public  may,  if  they  choose,  avail  themselves  of  it."  "But," 
said  the  supreme  court  in  Nickey  v.  Steams  Ranches  Co.,  126 
Cal.  150,  152,  [58  Pac.  459],  "in  this  state  private  property 
may  not  be  taken  or  damaged  for  private  use  at  all.  It 
may  be  taken  only  for  public  use  after  just  compensation 
made  or  paid.  (Const.,  art  I,  sec.  14.)"  The  court  said  in 
Amador  Queen  Mining  Co.  v.  De  Witt,  73  Cal.  482,  485,  [15 
Pac.  74] :  "The  plaintiff  cannot  have  a  right  of  way  through 
defendant's  mine  condemned  for  its  use  in  working  its  own 
mine.  The  mine  of  defendant  is  his  private  property,  and 
it  is  clear  that  the  plaintiff  asks  for  the  comleTn?^ation  in 
order  that  it  may  appropriate  a  way  through  that  property 
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for  its  private  use.  This  cannot  be  done.''  Cases  to  like 
effect  might  be  multiplied.  We  do  not  understand  respond- 
ent to  deny  that  the  foregoing  is  the  rule  in  this  state.  San 
Joaquin  &  K.  R,  Caml  &  Irr.  Co.  v.  Stevinson,  164  Cal. 
221,  [128  Pac.  924],  is  cited  by  respondent  to  the  point  that 
prior  to  the  enactment  of  the  statute  of  1911,  **one  con- 
demning for  irrigation  purposes  was  required  to  supply 
water  to  all  who  were  capable  of  enjoying  it."  Respondent's 
contention  is,  as  stated  in  its  brief,  'Uhat  it  is  in  the  power 
of  the  legislature  to  declare  irrigation  to  be  a  'public  use,' 
whether  the  irrigation  be  by  the  public  generally  or  by  an 
individual  for  his  own  private  use,  and  in  answer  to  appel- 
lant's second  contention  respondent  will  contend  that  the 
statute  of  May  1,  1911  (Stats.  1911,  p.  1407),  (General  Laws, 
p.  770),  has  made  such  a  declaration  and  authorized  con- 
demnation for  irrigation  purposes,  whether  the  public  par- 
ticipate directly  in  the  irrigation  or  not." 

Appellant  attacks  the  judgment  on  several  grounds :  First, 
if  the  act  confers  the  power  claimed  for  it,  it  is  unconstitu- 
tional ;  second,  that  the  act  does  not  authorize  condemnation 
for  the  use  of  an  individual  but  only  for  the  use  of  the  public ; 
third,  that  plaintiff  did  not  receive  any  permit  from  the 
United  States  government  before  making  the  appropriation 
of  the  water  which  is  to  be  carried  through  the  canal  along 
the  right  of  way  condemned  by  plaintiff  in  this  case.  Inas- 
much as  the  judgment  in  this  case  as  well  as  respondent's 
contention  rests  wholly  upon  the  act  of  1911,  and,  inasmuch 
as  this  is  the  first  case  arising  under  this  statute  which  has 
been  brought  to  the  attention  of  a  reviewing  court,  it  is 
deemed  proper  to  set  forth  the  entire  act.  It  is  as  follows: 
''An  act  regarding  irrigation  and  declaring  the  same  to  be 
a  public  use. 
"  [Approved  May  1,  1911.] 
"The  People  of  the  State  of  California,  represented  in  sen- 
ate and  assembly,  do  enact  as  follows: 

"Section  1.  Irrigation  in  the  State  of  California  is  hereby 
declared  to  be  a  public  necessity  and  a  public  use,  and  the 
power  of  eminent  domain  may  be  exercised  on  behalf  of  such 
public  use  in  accordance  with  the  provisions  of  title  VII, 
part  III  of  the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia. Provided  that  any  person,  firm  or  corporation,  ex- 
ercising the  power  of    eminent    domain  and  in  control  of 
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water  appropriated  for  sale,  rental  or  distribution,  shall  not, 
by  tbis  act,  be  relieved  from  the  duty  of  furnishing  water 
to  irrigate  the  lands  over  which  any  right  of  way  is  obtained 
by  condemnation  for  irrigation  purposes  as  required  by  an 
act  entitled,  *An  act  to  regulate  and  control  the  sale,  rental 
and  distribution  of  appropriated  water  in  this  state,  other 
than  in  any  city,  city  and  county,  or  town  therein  and  to 
secure  the  rights  of  way  for  the  conveyance  of  such  water 
to  the  places  of  use,'  approved  March  12,  1885,  or  any  other 
law  now  in  force  in  this  state, 

"Sec.  2.  This  act  shall  not  repeal  or  modify  an  act  enti- 
tled, *An  act  to  regulate  and  control  the  sale,  rental  and 
distribution  of  appropriated  water  in  this  state,  other  than 
in  any  city,  city  and  county,  or  town  therein,  and  to  secure 
the  rights  of  way  for  the  conveyance  of  such  water  to  the 
place  of  use,'  approved  March  12,  1885,  and  other  acts  sup- 
plemental thereto  and  amendatory  thereof,  or  shall  the  same 
be  construed  to  alter  or  change  the  law  of  the  State  of  Cali- 
fornia as  to  the  duty  of  any  person,  firm  or  corporation  in 
charge  of  a  public  use  to  furnish  water. 

"Sec.  3.  This  act  shall  be  in  force  from  and  after  its  pas- 
sage." 

The  statute  referred  to  in  the  act  (Stats.  1885,  p.  95) 
declares  in  section  1  that  "the  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  irriga- 
tion, sale,  rental,  or  distribution,  is  a  public  use,  and  the 
right  to  collect  taxes  or  compensation  for  use  of  such  water 
is  a  franchise,  and  except  when  so  furnished  to  any  city, 
city  and  county,  or  town,  or  the  inhabitants  thereof,  shall 
be  regulated  and  controlled  in  the  counties  of  this  state  by 
the  several  boards  of  supervisors  thereof,  in  the  manner  pre- 
scribed in  this  act."  Subsequent  sections  provide  the  pro- 
cedure by  which  the  supervisors  are  given  the  power  to  fix 
the  "rates  at  which  any  person,  company,  association,  or 
corporation,  having  or  to  have  appropriated  water  for  sale, 
rental  or  distribution,  in  each  of  said  counties,  may  and 
shall  sell,  rent,  or  distribute  the  same."  Section  11  provides 
that,  "whenever  any  person,  company,  association,  or  cor- 
poration shall  have  acquired  the  right  to  appropriated  water, 
or  shall  have  acquired  the  right  to  appropriate  water  in  this 
state,  such  person  .  .  .  may  proceod  to  condemn  the  lands 
and  premises  necessary  to  such  right  of  way,  under  the  pro- 
se Cal.  App.^se 
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visions  of  title  seven,  of  part  third,  of  the  Code  of  Civil 
Procedure  .  .  .  and  all  the  provisions  of  said  code,  so  far  as 
the  same  can  be  made  applicable  relating  to  the  condemna- 
tion and  taking  of  property  for  public  uses,  shall  be  appli- 
cable to  the  provisions  of  this  act/' 

**  While  the  courts  have  not  been  in  agreement  on  the  pre- 
cise meaning  of  the  term  'public  use,*  it  has  been  held,  with- 
out a  single  dissenting  voice,  that  it  does  not  lie  in  the  power 
of  a  state  to  authorize  the  taking  of  the  property  of  an 
individual  without  his  consent  for  the  private  use  of  another, 
even  on  the  payment  of  full  compensation."  (10  Ruling 
Case  Law,  p.  27.)  If,  therefore,  property  can  be  taken  only 
for  a  public  use,  either  by  an  individual  or  corporation,  it 
becomes  important  to  understand  what  is  meant  by  the  term 
''public  use"  and  upon  what  condition  water  may  be  taken 
for  a  public  use. 

The  courts  are  not  at  one  as  to  what  constitutes  public 
use  for  which  property  may  be  taken.  "One  line  of  de- 
cisions holds  that  'public  use'  means  'use  by  the  public,'  that 
is,  public  employment,  and  consequently  that,  to  make  a  use 
public,  a  duty  must  devolve  on  the  person  or  corporation 
holding  property  appropriated  by  right  of  eminent  domain 
to  furnish  the  public  with  the  use  intended,  and  the  public 
must  be  entitled,  as  of  right,  to  use  or  enjoy  the  property 
taken.  The  opposing  view  is  that  'public  use'  means  'public 
advantage,'  and  that  anything  which  tends  to  enlarge  the 
resources,  increase  the  industrial  energies,  and  promote  the 
productive  power  of  any  considerable  number  of  the  in- 
habitants of  a  section  of  the  state,  or  which  leads  to  the 
growth  of  towns  and  the  creation  of  new  resources  for  the 
employment  of  capital  and  labor,  contributes  to  the  general 
welfare  and  prosperity  of  the  whole  community  and  giving 
the  constitution  a  broad  and  comprehensive  interpretation, 
constitutes  a  public  use."     (10  Ruling  Case  Law,  pp.  24,  26.) 

There  has  grown  up  the  further  extreme  view,  grounded 
on  statutory  authority,  which  authorizes  "takings  by  a  pri- 
vate individual  to  enable  him  to  cultivate  his  land  or  to 
carry  on  his  business  to  better  advantage,  in  a  community 
60  situated  that  public  sentiment  approves  of  such  takings, 
either  because  they  are  sanctioned  by  ancient  custom,  or  be- 
cause the  natural  prosperity  of  the  state  would  be  seriously 
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retarded  if  eminent  domain  could  not  be  employed  for  such  r 
purposes.*'     (Id.) 

In  interpreting  the  statute  of  1911,  we  must,  bo  far  as 
possible,  arrive  at  the  legislative  intent  from  the  language 
itself.  Considered  in  its  most  favorable  light,  the  statute 
oneans  just  what  would  be  meant  had  section  1238  of  the 
Code  of  Civil  Procedure  been  amended  by  adding  'Mrriga- 
tion*'  to  the  many  *' public  uses''  therein  enumerated,  in 
behalf  of  which  the  right  of  eminent  domain  may  be  exer- 
cised. Why  the  object  was  not  accomplished  by  a  code 
amendment  instead  of  by  a  separate  statute  is  not  apparent, 
for  numerous  objects  have  been  added  to  section  1238 
since  1911.  But  whatever  the  reason,  the  power  of  eminent 
domain  may  be  exercised  only  as  provided  in  Title  VII,  Part 
III,  of  the  Code  of  Civil  Procedure,  and  may  only  be  exer- 
cised in  behalf  of  irrigation  as  a  public  use,  for  the  statute 
so  declared.  Unless  there  is  something  in  the  act  to  indi- 
cate oUierwise,  we  must  presume  that  the  legislature  used 
•the  terms  ** public  use,"  in  the  act  of  1911,  in  the  sense  it 
had  used  them  in  section  1238  of  the  Code  of  Civil  Pro- 
cedure and  as  interpreted  to  mean  as  used  in  the  constitu- 
tion. There  can  be  no  question  as  to  the  position  of  our 
supreme  court  upon  this  question.  It  has  consistently  held 
•that  ''public  use"  means  ''use  by  the  public,"  and  that  to 
•make  a  use  public,  a  duty  must  devolve  on  the  person  or 
corporation  holding  property  appropriated  by  right  of  emi- 
nent domain  to  furnish  the  public  with  the  use  intended, 
and  the  public  must  be  entitled,  as  of  right,  to  use  or  enjoy 
the  property  taken.  Thayer  v.  California  Development  Co,, 
164  Cal.  117,  126,  [128  Pac.  21],  where  the  terms  "public 
•use"  are  defined  and  many  cases  cited.  (CHlmer  v.  Lime 
'Point,  18  Cal.  229.) 

In  declaring  in  the  act  of  1911  that  irrigation  is  a  public 
use  and  that  "the  power  of  eminent  domain  may  be  exer- 
cised on  behalf  of  such  public  use  in  accordance  with  the 
•provisions  of  Title  VII,  Part  III  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California,"  the  legislature  did  no 
more  than  it  has  done  in  making  similar  declaration  as  to 
the  large  number  of  other  things  by  the  eighteen  subdi- 
»visioTis  of  said  section  1238.  By  this  section,  subdivision  3, 
•canals  for  conducting  or  distributing  water  for  various  pur- 
poses, among  them,  distributing  water  for  the  use  of  towns, 
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counties  and  **the  inhabitants  thereof/*  are  declared  to  be 
public  uses,  and  it  was  held  in  San  Joaquin  etc.  Irr.  Co,  v. 
^tevinson,  164  Cal.  221,  [128  Pac.  924],  "not  only  that  prop- 
erty may  be  condemned  for  canals  and  conduits  mentioned, 
but  that  **  water  may  be  condemned  and  taken  for  public  use 
•by  any  person  or  corporation  proposing  to  apply  it  *to  the 
•use  of  the  inhabitants  of  any  county.*  **  Unless  the  act  of 
1911  introduces  a  new  rule,  there  would  seem  to  be  ample 
authority  under  section  1238  both  for  taking  water  for  irri- 
•gation  and  for  rights  of  way  for  ditches  or  canals  to  conduct 
Buch  water.  Respondent  finds  an  argument  in  this  fact  in 
favor  of  its  construction  of  the  act  of  1911,  for  the  reason, 
as  is  contended,  that  "this  being  the  settled  law  at  the  time 
•the  statute  was  enacted,  we  must  presume  that  the  legis- 
lature knew  the  law  as  it  existed,  and  sought  to  make  some 
change  therein  by  statutory  innovation.  We  are  to  under- 
stand, then,  that  the  legislature  intended  to  change  the 
Tule'';  citing  Reed  v.  Ooldneck,  112  Mo.  App.  310,  [86 
6.  W.  1104].  We  cannot  agree  with  respondent  that  **a 
study  of  the  statute  will  show  that  the  legislature  inteiided 
to  make  a  change  in  the  existing  law."  If  we  may  give  any 
effect  to  the  proviso  to  section  1  and  to  section  2,  it  seems 
to  us  such  effect  tends  to  refute  respondent's  construction 
of  the  statute,  for  section  2  expressly  declares  that  the  act 
is  not  to  "be  construed  to  alter  or  change  the  law  of  the 
state  of  California  as  to  the  duty  of  any  person,  firm,  or 
corporation  in  charge  of  a  public  use  to  furnish  water." 
•But  apart  from  the  proviso  and  section  2,  we  think  the  mean- 
ing of  the  provisions  of  section  1  immediately  preceding  the 
proviso  is  very  plain,  and  are  susceptible  of  but  one  con- 
struction, and  that  is,  that  irrigation  is  declared  to  be  a 
public  use  in  the  sense  that  those  terms  have  heretofore  been 
employed,  and  that  the  power  of  eminent  domain  may  be 
exercised  on  behalf  of  such  public  use  in  accordance  with  the 
■code  provisions  relating  to  the  subject  of  eminent  domain. 
'The  statute  nowhere  intimates  that  irrigation  as  a  public 
•use  possesses  or  is  given  any  quality  different  from  any  other 
^public  use,  or  that  property  may  be  taken  for  irrigation 
for  the  private  use  of  the  taker.  We  do  not  think  because 
*:ho  legislature  chose  to  make  the  declaration  by  a  p:cneral 
jsialute  rather  than  by  an  amendment  to  section  1238,  that 
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fV7e  are  authorized  for  that  reason  alone  to  attribute  an  in- 
tention to  the  legislature  to  give  an  entirely  new  meaning 
to  the  terms  ''public  use."  It  is  not  unusual  for  the  legis- 
lature to  pass  independent  acts  where  the  object  could  be, 
imd  more  properly  should  be,  accomplished  by  eode  amend- 
ments. Irrigation  is  not  of  such  state-wide  necessity  and 
importance  as  to  make  it  probable  that  the  legislature  con- 
templated in  its  behalf  so  radical  a  change  in  the  general 
policy  of  the  law  of  eminent  domain.  There  are  large  por- 
tions of  the  state  along  the  coast  where  the  humidity  is  so 
^eat  as  to  make  irrigation  wholly  unnecessary;  there  are 
other  extensive  portions  of  the  state  where  excellent  crops 
are  produced  by  the  natural  rainfall,  as  is  well  known; 
Btill  other  regions  are  arid  and  irrigation  is  necessary  to 
the  production  of  crops.  It  seems  to  us  that  if  the  legis- 
lature had  intended,  in  declaring  irrigation  to  be  a  public 
•nse,  that  eminent  domain  may  be  exercised  in  its  behalf, 
'* whether,"  as  respondent  contends,  *'the  irrigation  be  by 
the  public  generally  or  by  an  individual  for  his  own  private 
•use,"  such  an  intention  would  have  been  clearly  stated.  In 
the  absence  of  any  such  clearly  shown  intention,  we  prefer 
to  believe  that  the  legislature  intended  that  the  terms  "public 
use"  should  be  given  the  same  meaning  as  has  been  given 
them  as  found  in  the  constitution  and  statutes  for  over  fifty 
years. 

It  is  obvious  that  the  question  hinges  on  the  meaning  of 
the  terms  "public  use."  To  sustain  respondent's  conten- 
tion and  to  find  support  for  the  judgment,  we  must  hold 
that  these  terms  mean  "public  advantage"  and  not  "use  by 
the  public";  our  courts  of  review  must  about  face  and  join 
with  those  courts  that  have  held  the  terms  to  mean  anything 
which  tends  to  enlarge  the  resources,  increase  the  industrial 
energ^ies,  and  promote  the  production  power  of  any  consid- 
erable number  of  inhabitants  of  a  section  of  the  state,  or 
■Avhich  tends  to  the  growth  of  towns  and  the  creation  of  new 
TO.  ourccs  for  the  employment  of  capital  and  labor,  or  con- 
tributes to  the  general  welfare.  In  the  absence  of  unequiv- 
ocal statutory  direction,  we  are  unwilling  to  sanction  a  con- 
struction of  the  terms  "public  use,"  found  in  the  act  of 
»1911,  which  would  be  so  radical  a  departure  from  the  con- 
struction uniformly  oriven  them  where  elsewhere  found  in 
the  constitution  and  laws  of  the  state. 
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Appellant  contends  that  if  tlie  act  of  1911  is  susceptible 
of  the  construction  given  it  by  respondent,  the  act  is  in 
violation  of  section  14,  article  I,  of  the  constitution,  which 
provides  that  **  private  property  shall  not  be  taken  or  dam- 
aged for  public  use,"  etc.  The  view  we  entertain  of  the  act 
makes  it  unnecessary  to  consider  the  question  of  its  con- 
stitutionality. 

The  judgment  is  reversed. 

Burnett,  J.,  and  Hart,  J.,  conearred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  20,  1918,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— In  the  petition  for  a  hearing  in  this  court, 
after  decision  by  the  district  court  of  appeal  of  the  third 
appellate  district,  special  complaint  is  made  of  that  portion 
of  the  opinion  which  reads  as  follows: 

**  Irrigation  is  not  of  such  state- wide  necessity  and  im- 
portance as  to  make  it  probable  that  the  legislature  contem- 
plated in  its  behalf  so  radical  a  change  in  the  general  policy 
of  the  law  of  eminent  domain.  There  are  large  portions  of 
the  state  along  the  coast  where  the  humidity  is  so  great  as 
to  make  irrigation  wholly  unnecessary;  there  are  other  ex- 
tensive portions  of  the  state  where  excellent  crops  are  pro- 
duced by  the  natural  rainfall,  as  is  well  known;  still  other 
regions  are  arid  and  irrigation  is  necessary  to  the  production 
of  crops." 

This  portion  of  the  opinion  is  not  in  any  way  essential  to 
the  decision,  and  in  denying  the  application  for  a  hearing 
•in  this  court  we  deem  it  proper  to  say  that  we  express  no 
opinion  thereon. 

The  application  for  a  hearing  in  this  court  is  denied. 
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[Civ.  No.  2513.    Second  Appellate  District. — March  22,  1918.1 

BARAH  A.  BRANDES,  Petitioner,  v.  SUPERIOR  COURT 
OP  SANTA  BARBARA  COUNTY,  Respondent. 

Contempt — Seevice  of  Order  Essential. — An  order  adjudging  a  party 
in  contempt  for  failure  to  comply  with  the  terms  of  an  interlocu- 
tory decree  of  divorce  is  erroneous  where  a  copy  of  the  decree  was  not 
served  upon  such  party. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  order  of  contempt. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  P.  Thomas,  for  Petitioner. 

Thompson  &  Robertson,  and  Robert  M.  Clarke,  for  Re- 
£pondent. 

WORKS,  J.,  pro  tern, — The  petitioner  was  granted  a 
divorce  from  her  husband,  H.  L.  Brandes.  The  interlocu- 
tory decree  was,  in  part,  to  the  effect  that  Brandes  should 
make  certain  conveyances  of  real  and  personal  property  to 
petitioner,  and  that,  **at  the  time  of  the  execution  and  de- 
livery*' of  such  conveyances,  the  petitioner  should  deliver 
to  a  certain  bank  a  certain  sheriff's  certificate  of  sale  held 
by  her.  Upon  the  allegation  that  he  had  himself  compliel 
with  the  decree,  Brandes  initiated  a  proceeding  for  contempt 
of  court  against  petitioner  on  the  ground  that  she  had  not 
delivered  up  the  certificate  of  sale.  In  the  affidavit  which 
instituted  the  proceeding,  Brandes  averred  that  a  copy  of 
the  decree  had  been  served  on  petitioner  and  that  demand 
had  been  made  upon  her  to  comply  with  its  terms.  In  an 
answering  affidavit,  petitioner  alleged  that  the  decree  was 
never  served  upon  her  and  that  no  demand  had  ever  been 
made  that  she  deliver  up  the  certificate  of  sale.  Upon  the 
issues  tlius  framed  the  trial  court  found  with  the  petitioner, 
but,  nevertheless,  it  made  its  order  adjudging  her  guilty  of 
contempt.  It  is  this  order  which  is  sought  to  be  annulled 
in  the  present  proceeding. 
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The  action  of  the  trial  court  was  erroneous.  '*  Before  a 
party  can  be  brought  into  contempt  for  not  complying  with 
an  order  of  court,  such  order  must  be  served  upon  him.'* 
(Jlennessy  v.  Nicol,  105  Cal.  138,  142,  [38  Pac.  649,  650].) 

The  order  is  annulled. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CiT.  No.  2491.    Seeand  Appellate  Difltriet.— HCareli  88,  1918.] 

EMPLOYERS'  LIABILITY  ASSURANCE  CORPORA- 
TION, LIMITED,  OF  LONDON,  ENGLAND  (a  Cor- 
poration),  et  al.,  Petitioners,  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION  et  al.,  Respondents. 

Workmen's  Compensation  Act — Injury  to  Driver  of  Street-plus  it- 
iNo  Motor  Vehicle — Right  to  Compensation.— TJnd^r  the  Work- 
men's Compensation  Act,  the  driver  of  a  street-flushing  motor  vehiele, 
whose  duty  was  to  operate  and  guide  the  machine  and,  incidentally, 
to  manipulate  the  lever  by  which  water  was  discharged  upon  the 
street,  is  entitled  to  compensation  for  an  injury  received  in  falling 
from  the  vehicle  while  attempting  to  pick  up  a  wrench  from  the 
footboard  to  prevent  it  from  falling  into  the  street,  notwithstanding 
that  in  violation  of  orders  he  bad  permitted  another  person  to  take 
the  steering  gear  while  he  moved  to  the  left-hand  side  of  the  seat, 
where  he  was  engaged  in  manipulating  the  lever. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Commis- 
sion. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Moore,  for  Petitionera 

Christopher  M.  Bradley,  and  Warren  H.  Pillsbury,  for 
Respondents. 

WORKS,  J.,  pro  tern. — The  petitioners  Tryon  &  Brain, 
con.r.tners.  were  cnoraged  in  the  operation  of  certain  strcet- 
dahhing  motor  vehicles  in  the  city  of  Los  Angeles  and  Earl 
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A.  Booth  was  the  driver  of  one  of  them.  He  was  forbidden 
by  his  employers  to  permit  any  person  to  ride  on  the  vehicle 
with  him  while  he  was  in  the  discharge  of  his  duty.  Never- 
theless, upon  the  occasion  which  is  of  interest  in  this  pro- 
ceeding, he  had  in  company  with  him  one  Schilling,  while 
he  was  engaged  in  his  work.  The  truck  operated  by  Booth 
had  a  seat  across  the  front  capable  of  accommodating  two 
persons.  Immediately  in  front  of  the  right  side  of  the  seat 
was  the  steering  wheel,  by  means  of  which  the  truck  was 
guided,  the  vehicle  being  what  is  known  as  a  right-drive 
machine.  It  was  on  the  right  side  of  the  seat,  therefore, 
that  Booth  was  accustomed  to  sit  when  the  truck  was  in  ser- 
vice in  his  charge.  On  the  occasion  now  in  question,  how- 
ever, Schilling,  who  was  an  experienced  motor  driver,  occu- 
pied the  right  side  of  the  seat  and  operated  the  car.  Booth 
was  at  his  left  and,  while  the  truck  was  moving  forward 
under  the  guidance  and  operation  of  Schilling,  was  engaged 
in  the  manipulation  of  a  lever  which  controlled  the  discharge 
of  water  upon  the  street  While  so  engaged,  Booth  observed 
a  wrench  lying  on  the  footboard  of  the  truck.  He  feared 
it  was  about  to  fall  into  the  street  and  reached  over  to  pick 
it  up.  In  his  attempt  to  do  so  he  pitched  to  the  ground  and 
suffered  severe  injuries  from  the  fall.  At  the  time,  the 
truck  was  moving  over  a  smoothly  paved  street  and  there 
was  no  jar  nor  shock  to  which  Booth's  fall  could  be  attrib- 
uted. 

Because  of  the  injuries  suffered  by  him,  Booth  made  appli- 
cation to  the  respondent  Accident  Commission  for  compen- 
sation and  it  was  awarded  him.  In  this  proceeding  the 
petitioners  seek  to  have  the  award  annulled. 

Petitioners'  first  point  is  that  Booth's  injury  did  not  occur 
in  the  course  of  his  employment,  for  the  reason  that  when 
he  surrendered  the  running  of  the  truck  to  Schilling  he 
stepped  aside  from  his  employment  and  took  upon  himself 
an  added  risk  not  within  the  course  of  the  employment. 
Counsel  cite  several  decided  cases  to  the  general  point  that 
compensation  may  not  be  awarded  an  employee  where  he 
departs  from  the  performance  of  his  regular  work  and  takes 
up  the  discharge  of  another  task  for  his  employer,  which 
latter  is  different  from  the  ordinary  work  which  the  em- 
ployee was  engaged  to  perform.  One  of  these  cases,  taking 
it  as  a  sample  of  them  all,  ia  Robert  Sherer  &  Co.  v.  In- 
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dustrial  Accident  Comniission,  175  Cal.  615,  [166  Pac.  318]. 
In  that  case  the  employee  was  a  night  watchman  on  a  loco- 
motive, but  he  was  injured  when  he  was  away  from  the  loco- 
motive altogether  and  while  performing  work  entirely  dis- 
tinct from  his  duty  in  connection  with  it.  He  had  left  the 
engine  and  had  temporarily  taken  the  post  of  a  night  watch- 
man on  a  steam  shovel  owned  by  the  same  person  who  owned 
the  locomotive,  the  steam  shovel  being  some  distance  from 
the  locomotive.  While  the  employee  was  on  the  steam  shovel 
he  lost  his  life  and  the  supreme  court  held  that  his  h«ir  was 
not  entitled  to  compensation,  because  the  deceased  was  outside 
the  course  of  his  employment  at  the  time.  That  case  and  the 
others  like  it  do  not  aid  us  now.  The  employee  of  Tryon  & 
Brain  did  not  abdicate  either  the  place  or  the  character  of  his 
employment  He  gave  up  a  part  of  his  work  to  another,  it  is 
true,  as  he  permitted  Schilling  to  run  the  truck,  but  it  was 
strictly  within  the  line  of  his  duty  to  operate  and  care  for 
the  levers  which  controlled  the  flow  of  water  from  the  tank 
of  the  truck  to  the  street.  The  same  may  be  said  of  his 
attempt  to  prevent  the  wrench  from  falling  from  the  foot- 
board. He  was  not  outside  the  course  of  his  employment 
merely  because  he  allowed  a  stranger  to  perform  a  part  of 
his  task  while  he  was  engaged  in  the  performance  of  the  re- 
mainder of  it  It  is  a  part  of  petitioners*  contention  on  this 
point  that  Booth  took  upon  himself  a  risk  outside  of  his 
employment  in  permitting  Schilling  to  run  the  truck;  but 
that  does  not  appear  to  be  the  case.  In  fact,  the  contrary 
appears.  The  accident,  so  far  as  any  connection  of  Schilling 
with  it  as  a  causative  factor  is  concerned,  happened  in  no 
manner  different  from  the  following  imaginary  case :  We  will 
suppose  the  truck  to  be  standing  still  for  some  proper  rea- 
son, let  us  say,  while  the  truck  tank  is  being  filled  from  a 
fire-plug  at  the  curb.  As  the  truck  stands,  let  us  also  sup- 
pose Booth  to  be  occupying  the  left  side  of  the  seat,  either 
because  the  fire-plug  is  on  that  side  and  he  will  soon  be  called 
upon  to  turn  off  the  water,  or  for  any  other  reason.  He 
discovers  the  wrench  on  the  footboard  and,  in  reaching  for 
it,  falls  from  the  car,  either  because  he  becomes  overbalanced, 
or  his  foot  slips,  or  his  hand  misses  its  hold  upon  some 
handle  or  projection  he  has  attempted  to  seize  as  he  loans 
forward.     In  such  a  case  he  would  undoubtedly  be  entitled 
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to  compensation,  and  the  record  here  discloses  no  different 
state  of  facts,  so  far  as  legal  effect  is  concerned. 

The  petitioners  contend  that  Booth  was  intoxicated  and 
that  his  injury  resulted  from  his  being  in  that  condition. 
They  insist  that  a  finding  of  the  respondent  commission  that 
he  was  not  intoxicated  is  not  sustained  by  the  evidence. 
They  do  not  contend  that  there  was  not  evidence  before  the 
commission  on  both  sides  of  this  question,  but  they  insist 
that  the  testimony  to  the  effect  that  Booth  was  not  intoxi- 
cated was  ** intrinsically  unbelievable.'*  We  do  not  so  re- 
gard it.  The  commission  was  within  its  province,  under  all 
the  evidence,  in  determining  that  Booth  was  not  intoxicated 
at  the  time  of  the  accident. 

The  petitioners  insist  that  there  should  be  an  annulment 
of  the  award  to  the  extent  that  it  allows  the  amount  of  a 
certain  bill  for  hospital  charges  and  for  the  services  of 
physicians.  They  say  that  no  evidence  was  taken  upon  the 
question  and  that  the  only  showing  of  record  in  support  of 
the  allowance  of  the  bill  is  a  statement  of  charges  at  a  hos- 
pital, filed  seven  days  after  the  case  was  submitted  to  the 
commission  for  decision.  This  bill  was  filed  pursuant  to  a 
stipulation  entered  into  at  the  hearing,  within  the  terms  of 
which  it  appears  properly  to  come,  both  as  to  its  subject 
matter  and  as  to  the  time  of  its  filing. 

The  award  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  21,  1918. 

Melvin,  J.,  and  Lorigan,  J.,  dissented  from  the  order  deny- 
ing: a  hearing  in  the  supreme  court,  and  filed  the  following 
opinion  on  May  21,  1918: 

I 
MELVIN,  J. — I  dissent  from  this  court's  refusal  to  trans- 
fer the  case  to  the  supreme  court. 

The  man  to  whom  the  Industrial  Accident  Commission 
awarded  compensation  was  the  driver  of  a  street-flushing 
motor  vehicle.  His  duty  was  to  operate  and  guide  the  ma- 
chine and.  incidentally,  to  manipulate  the  lever  by  which 
Wutcr  was  discharged  upon  the  street.     The  only  place  from 
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which  he  could  perform  these  services  was  the  right  side 
of  the  seat.  He  was  forbidden  to  allow  anyone  to  ride  with 
him,  but,  in  violation  of  orders,  had  permitted  another  man 
to  take  the  steering  gear  while  he  moved  to  the  left-hand  side 
of  the  seat.  While  seated  there  he  endeavored  to  pick  up  a 
wrench  from  the  footboard  on  that  side  of  the  truck,  and  in 
so  doing  lost  his  balance,  fell,  and  was  injured. 

It  is  clear  that  if  the  driver  had  been  in  the  place  where 
his  obligation  to  his  employers  required  him  to  be,  he  would 
not  have  met  with  this  accident.  The  fact  that  he  was  using 
the  lever  for  the  release  of  the  water — a  part  of  the  work 
intrusted  to  him — is  a  false  quantity  in  the  problem.  His 
was  not  a  divided  duty.  He  was  not  required  to  steer  the 
car  part  of  the  time  from  the  right-hand  side  of  the  seat 
and  to  work  the  lever  a  part  of  the  time  from  the  other  side. 
His  place  of  duty  was  at  the  steering  wheel.  This  place 
he  had  abandoned  in  disobedience  to  orders,  and  if  he  had 
done  the  work  for  which  he  was  hired  and  paid,  he  would 
not  have  met  with  this  accident.  If  the  man  had  left  his 
machine;  had  gone  to  Casey's  saloon  for  a  drink;  and  while 
there  had  been  hit  by  a  hardwood  bung  starter  wielded  by  a 
strong-armed  bartender,  no  one  would  pretend  that  his  em- 
ployer was  bound  to  compensate  him.  Yet  his  position  on 
the  left-hand  side  of  that  seat  was  logically  as  flagrant  a 
departure  from  his  post  of  duty  as  would  have  been  his  pres- 
ence at  Casey's  bar.  The  case  of  Robert  Sherer  &  Co.  v. 
Industrial  Accident  Commission,  175  Cal.  615,  [166  Pac. 
318],  is  absolutely  in  point,  and  is  utterly  opposed  to  the  con- 
'^lusion  reached  by  the  Industrial  Accident  Commission,  the 
district  court  of  appeal,  and  the  majority  of  the  justices 
of  this  court. 

Lorigan,  J.,  concurred. 
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[CiT.  No.  2490.    fleeond  AppeDtta  District.— March  23,  1918.] 
MARIE  VERDIEB,  Respondent,  t.  V.  J.  STOLL,  Appellant 

APPEAL — ^ALTERNATIVB    METHOD— PBINTINO    OF    RECORD    IN    APPELLANT'S 

BsiET — Insufficient  Ground  fob  Dismissal. — An  appeal  from  a 
jadgmeni  will  not  be  dismissed  on  the  ground  that  the  appellant 
has  not  complied  with  that  portion  of  section  953e  of  the  Code  of 
GiTil  Procedure  to  the  effect  that,  in  filing  briefs  on  an  appeal  the 
parties  most  print  in  their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they  desire  to  call  to  the 
attention  of  the  appellate  court,  since  the  omission  maj  be  provided 
bjr  stipulation  of  parties  or  in  other  briefs. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Kem  County.    Milton  T.  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  J.  Hudson,  for  Appellant 

Alfred  Siemon,  for  Respondent 

WORKS,  J.,  pro  tem, — The  respondent  moves  to  dismiss 
the  appeal  on  the  ground  that  the  appellant  has  not  com- 
plied with  that  portion  of  section  953e  of  the  Code  of  Civil 
Procedure  to  the  effect  that,  in  filing  briefs  on  an  appeal 
the  parties  must  **  print  in  their  briefs,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court."  The  reproduc- 
tions of  parts  of  the  record  made  in  appellant's  brief  are 
very  meager;  perhai)s  we  might  even  assert  from  the  inspec- 
tion we  have  made  of  the  brief  for  the  purposes  of  the  pres- 
ent motion  that  they  are  insuflRcient  to  present  the  merits 
of  the  case  for  our  consideration  when  we  come  to  dispose 
of  the  appeal.  That,  however,  is  far  from  saying  that  the 
appeal  should  be  dismissed.  The  printing  of  parts  of  the 
record  in  the  briefs,  under  section  953c,  involves  a  consid- 
erable expense,  and  it  may  be  that,  in  individual  cases,  coun- 
sel have  entered  and  will  enter  into  understandings  designed 
to  obviate  the  necessity  of  printing.  This  might  be  done, 
for  instance,  through  a  statement  of  a  case  in  one  brief,  with 
an  express  assent  to  its  correctness  in  the  opposing  brief. 
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For  us  to  dismiss  appeals  for  an  apparent  insiilTieicncy  of 
an  appellant's  brief  in  the  particular  now  insisted  upon,  in 
any  case,  would  lay  down  a  rule  depriving  litigants  of  the 
right  to  fully  and  satisfactorily  state  an  agreed  case  in 
their  briefs  without  the  printing  required  by  the  section  now 
under  consideration.  We  must  take  this  occasion,  however, 
to  reiterate  the  established  rule  so  many  times  stated  by  the 
supreme  court  and  by  this  court,  that  in  default  of  a  com- 
pliance with  the  terms  of  section  953c  by  appellants,  the 
judgments  from  which  they  appeal  must  be  affirmed ;  unless, 
indeed,  a  compliance  with  the  section  is  obviated  by  such  a 
condition  of  the  briefs  as  is  above  mentioned.  The  dangers 
of  a  departure  from  the  requirements  of  section  953c  are 
illustrated  by  a  quotation  from  our  opinion  in  Southern  Cali- 
fornia Iron  &  Steel  Co.  v.  Maier,  ante,  p.  531,  [172  Pac. 
615] :  ''There  is  only  a  typewritten  transcript  of  the  record. 
The  quotations  from  pleadings  and  from  evidence,  as  printed 
in  the  briefs,  are  less  complete  than  they  should  have  been. 
But  by  piecing  together  a  scrap  found  in  one  brief  with  other 
scraps  found  here  and  there  in  other  briefs,  together  with 
positive  admissions  of  fact  by  counsel,  we  find  enough,  al* 
though  barely  enough,  material  for  a  decision  on  the  merits. 
It  is  a  dangerous  practice  for  attorneys  in  preparing  their 
briefs  to  neglect  the  provisions  of  section  953c  of  the  Code 
of  Civil  Procedure." 
The  motion  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  707.     Pint  Appellate  District.— March  23,  1918.] 
THE  PEOPLE,  Respondent,  v.  A.  J.  HILL,  Appellant. 

CRIMINAL  Law  —  Perjury  —  False  Testimony— Sufucienot  of  In- 
formation.— An  information  charging  a  witness  in  a  criminal  action 
with  perjury  in  testifying  falsely  therein  sufficiently  sets  forth  the 
controversy  or  matter  in  respect  to  which  the  offense  was  committed 
to  comply  with  the  provisions  of  section  966  of  the  Penal  Code, 
whore  it  is  alleged  that  at  t  certain  time  in  the  superior  court  there 
was  on  trial  a  criminal  action,  ami  that  it  was  then  and  there 
materia]  to  know  where  the  defendant  in  such  action  was  on  a  cer- 
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tain  night,  and  whether  on  sach  nij|[ht  he  was  with  the  defendant 
in  the  present  action. 

Id. — Indeterminate  Sentence  Law — Inappugabilitt  to  Ftevious  Oy- 
PENSES. — The  indeterminate  sentence  law  is  ex  post  facto  as  to 
crimes  committed  before  it  tock  affeet. 

Ii». — £bsoneous  Sentence — Peocedttre. — A  judgment  of  convietion  will 
not  be  rerersed  for  giving  an  indeterminate  sentence  for  an  offense 
committed  before  the  law  became  effective,  bat  the  case  will  be  re- 
manded to  the  superior  court  with  instructions  to  pronounce  the 
proper  sentence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Burns  &  Watkins,  and  E.  A.  Williams,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COUET.— The  defendant  was  convicted  in  the 
superior  court  of  Fresno  County  of  perjury,  and  an  inde- 
terminate sentence  of  imprisonment  in  a  state  penitentiary 
was  imposed  upon  him.  He  appeals  from  the  judgment  and 
from  an  order  denying  him  a  new  trial. 

The  points  insisted  upon  for  a  reversal  of  the  judgment 
and  order  are  that  the  court  erred  in  overruling  the  demurrer 
to  the  information;  insufficiency  of  the  evidence  to  sustain 
the  verdict;  misconduct  of  the  district  attorney  by  which 
the  defendant  was  prevented  from  having  a  fair  and  impar- 
tial trial,  and  that  the  court  erred  in  not  determining  the 
period  of  the  defendant's  confinement 

Considering  the  first  point  raised,  it  appears  that  the  in- 
formation sets  forth,  among  other  things,  that  at  a  certain 
time  in  the  superior  court  of  the  county  of  Fresno  there 
was  on  trial  a  certain  action  in  which  the  people  of  the  state 
of  California  were  plaintiff  and  Clarence  C.  Boling  was  de- 
fendant, and  that  it  was  then  and  there  material  to  know 
in  said  action  where  the  defendant  Boling  was  on  the  night 
of  December  6,  1915,  and  whether  or  not  said  Boling  at  said 
time  stayed  all  night  with  Hill,  the  defendant  in  this  case, 
at  a  place  known  as  Hub.    It  is  claimed  that  this  is  not  a 
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Bufficient  setting  forth  of  the  controversy  or  matter  in  p?- 
spect  to  whicli  the  offense  was  committed  to  comply  with 
the  provisions  of  section  966  of  the  Penal  Code. 

We  think  this  statement  of  the  indictment  was  a  soffieient 
presentation  of  the  matter  in  which  it  is  charged  that  Hill 
committed  the  perjury  complained  of.  The  purpose  of  the 
requirement  of  setting  forth  the  substance  of  the  controversy 
or  matter  in  which  the  perjury  is  alleged  to  have  taken  place 
is  to  inform  the  defendant  of  the  offense  with  which  he  is 
charged,  and  this  is  as  effectually  done  by  the  statement 
above  given  as  if  the  whole  proceedings  of  the  trial  had  been 
incorporated  in  the  information.  The  demurrer  to  the  in- 
formation on  this  ground  was  properly  overruled. 

The  next,  and  main,  point  urged  by  the  appellant  for  a 
reversal  is  the  insufficiency  of  the  evidence  to  sustain  the 
verdict. 

The  verdict  of  the  jury  is  that  Hill,  in  testifying  in  the 
case  of  People  v.  BoUng  that  Doling  stayed  with  him  in  his 
camp  at  Hub  on  the  night  of  December  6,  1915,  testified 
falsely.  In  reaching  this  conclusion  the  jury  had  before 
them  evidence  of  the  following  facts,  among  others:  One 
Boling  was  informed  against  and  tried  in  the  superior  court 
of  Fresno  County  for  the  larceny  of  certain  mules.  Upon 
that  trial,  in  attempting  to  establish  an  oUbi,  he  produced 
Hill,  the  present  defendant,  as  a  witness  in  his  behalf,  who 
tcistified  that  Boling  passed  the  night  of  December  6,  1915, 
with  him  in  his  tent  at  a  little  station  called  Hub,  where  he 
testified  he  was  camping  at  the  time.  It  appears  that  Hub 
is  a  very  small  community,  containing  but  a  few  inhabi- 
tants. At  the  trial  of  the  present  case  the  prosecution  called 
as  witnesses  a  number  of  the  residents  of  Hub,  who  testified 
to  Hill 's  presence  there  at  the  end  of  December  and  the  be- 
ginning of  January,  and  that  they  had  not  seen  him  there 
prior  to  that  time.  The  owner  of  the  pasture  in  which  Hill 
camped  during  his  stay  at  Hub  testified  that  the  only  time 
he  saw  Hill  there  was  after  December  27th.  To  the  same 
effect  is  the  testimony  of  Joe  Fernandez  near  whose  house  the 
defendant  was  camped  and  who  witnessed  the  arrival  of  Hill 
at  Hub.  Another  witness  testified  to  a  horse  trade  with  Hill 
at  Hub  on  January  8th,  and  that  Hill  stayed  at  Hub  but 
a  few  days  and  in  any  event  not  more  than  ten  days.  This 
testimony  is  sufficient  to  warrant  the  jury  in  finding  that 
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Hill  himself  was  not  at  Hub  on  December  6th,  and  that 
consequently  Doling  did  not  camp  there  with  him  on  that 
night,  even  though  there  was  contradictory  evidence  given 
by  Boling  and  the  defendant.  The  fact  that  the  claim  of 
defendant  and  Boling  that  the  latter  was  at  Hub  on  the  night 
of  December  6th  was  made  at  Boling 's  trial  in  an  endeavor 
to  relieve  him  of  a  charge  of  grand  larceny  was  before  the 
jury.  It  was  also  before  them  that  Boling  gave  testimony 
contradictory  of  his  claim  that  he  visited  Hub  in  December, 
and  that  he  also  stated  a  few  days  after  December  6,  1915, 
that  he  passed  that  night  in  a  barn.  The  jury  had  the  right 
— which  it  evidently  exercised — to  entirely  discredit  the  tes- 
timony of  Boling  and  the  defendant,  and  to  base  its  verdict 
on  other  evidence  which  it  considered  more  trustworthy. 

The  next  contention  of  the  appellant  is  that  the  district 
attorney  was  guilty  of  misconduct  during  the  trial  by  which 
the  defendant  was  prevented  from  being  fairly  and  impar- 
tially tried. 

Regarding  this  matter,  the  record  shows  that  the  prose- 
cuting officer,  during  his  argument  to  the  jury,  referred  to 
some  evidence  contained  in  a  transcript  of  the  trial  of  People 
V.  Boling  concerning  the  finding  of  certain  stolen  mules  in 
Boling 's  pasture.  This  transcript  had  been  offered  in  evi- 
dence in  the  present  case  for  the  purpose  of  showing  the 
materiality  of  Hill's  testimony  given  in  that  trial,  and  had 
been  so  offered  in  the  absence  of  the  jury.  It  is  the  appel- 
lant's contention  that  this  evidence  was  addressed  solely  to 
the  judge  of  the  trial  court,  and  that  the  district  attorney 
should  not  have  referred  to  it  in  his  argument  to  the  jury. 
Appellant's  counsel  objected  to  the  prosecuting  officer's  ref- 
erence to  this  testimony,  and  requested  that  the  jury  be  in- 
structed to  disregard  it  It  is  apparent  from  the  colloquy 
between  the  court  and  counsel  at  the  time  that  the  court  was 
rather  inclined  to  the  view  that  the  reference  was  proper, 
but  the  court  closed  the  incident  by  saying:  **I  think  I  will 
take  the  view  of  the  defendant  and  instruct  the  jury  to  dis- ; 
regard  that  part  of  it."  The  district  attorney  acquiesce:! 
in  this  by  saying:  "Very  well,  I  don't  oppccc  tlie  order  o^^ 
the  court.'*  It  is  urged  that  this  was  not  an  instruction 
or  admonition  to  the  jury.  There  can  be  no  doubt  that  it 
was  intended  to  be  such,  and  the  district  attorney  at  least 
•0  understood  it,  as  is  clear  from  his  remark^  and  while  it 
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might  with  advantage  have  been  given  much  more  emphat- 
ically, we  cannot  hold  in  the  present  case  that  the  defendant 
was  prejudiced  by  this  manner  of  closing  the  incident, 
especially  in  view  of  the  fact  that  it  was  well  known  to  the 
jury  that  Boling  was  charged  with  the  theft  of  the  mules 
Indeed,  this  point  seems  to  be  somewhat  inconsistent  with 
the  point  urged  in  support  of  the  demurrer,  that  the  indict- 
ment or  information  did  not  sufficiently  set  forth  the  sub- 
stance of  the  controversy — ^a  point  based  upon  the  omission 
to  state  in  that  pleading  that  Boling  was  charged  with  hav- 
ing stolen  the  very  mules  referred  to  in  the  district  attorney's 
argument. 

Finally,  it  is  claimed  by  the  appellant  that  the  court  erred 
in  pronouncing  upon  him  an  indeterminate  sentence. 

The  offense  was  committed  before  the  indeterminate  sen- 
tence law  at  present  in  force  took  effect,  and  this  case  stands 
upon  the  same  footing  in  that  respect  as  Ex  parte  Lm,  a 
case  recently  decided  by  the  supreme  court  on  habeas  corpus, 

and  reported  in  177  Cal.  ,  [171  Pac.  958],  in  which  it 

is  held  that  the  indeterminate  sentence  law  is  eas  post  facto 
as  to  crimes  committed  before  it  took  effect.  The  case  at 
bar  comes  within  the  authority  of  that  case,  and  is  one  where- 
in the  court  should  have  pronounced  judgment  in  conform- 
ity to  the  state  of  the  law  as  it  existed  at  the  time  of  the 
commission  of  the  offense.  The  indeterminate  sentence  is 
the  only  error  we  find  in  the  record.  We  will  not  reverse 
the  case  therefor,  but  will  remand  it  to  the  superior  court, 
with  instructions  that  such  steps  be  taken  as  may  be  neces- 
sary to  bring  the  defendant  before  it,  and  in  accordance  with 
the  procedure  adopted  in  Ex  parte  Lee,  supra,  pronounce 
jud^ient  upon  the  defendant  under  the  law  as  it  stood  at 
the  time  his  crime  was  committed* 

It  is  so  ordered. 
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[CWm.  N«.  675.    First  Appellate  JMBtrict.—Mawh  25,  1918.] 

THE  PEOPLE,  Respondent,  v.  LOUIS  FRAYSIEE, 
Appellant. 

Criminal  Law — ^Rapi — Ettoencb—Hostilitt  of  Arresting  Officer. — 
In  a  prosecution  for  rape,  hostility  of  the  arresting  officer  toward 
the  defendant  goes  to  the  weight  and  credibility  to  be  given  his 
testimony,  and  is  not  to  be  taken  as  a  circumstance  that  his  testi- 
mony was  false  or  that  he  induced  the  prosecutrix  to  testify  falsely. 

lb. — Date  of  Offense— Pleading  and  Evidbnob. — In  a  prosecution  for 
rape,  where  the  prosecutrix  gave  the  date  of  the  assault  as  nearly 
as  she  could,  and  the  defendant  was  not  prejudiced  by  the  failure 
CO  jBx  the  date  definitely,  the  case  falls  within  the  general  rule  that 
the  proof  need  not  show  that  the  offense  waa  committed  on  the  day 
named  in  the  charging  paper. 

Id. — Failure  of  Prosecutrix  to  Complain — Suspicious  Circumstance 
— Instruction  Properly  Refused.— In  a  prosecution  for  rape,  it 
was  proper  to  refuse  to  instruct  the  jury  to  the  effect  that  if  they 
foun<l  that  the  prosecutrix  made  no  complaint  of  the  alleged  act, 
they  should  viow  such  failure  as  a  suspicions  circumstance  indi- 
cating that  her  story  was  a  fabrication. 

Id. — Nature  of  Chabob— Testimony  of  Prosecutrix— Cautionary  In- 
struction.— In  a  prosecution  for  rape,  the  jury  were  sufficiently 
cautioned  by  an  instruction  advising  them  in  effect  that  a  charge 
of  rape  is  one  easy  to  make  and  difficult  to  disprove;  that  the  testi- 
mony of  a  child  of  tender  years,  such  as  the  prosecuting  witness, 
ought  to  be  viewed  with  great  care  and  caution;  and  that  the  evi- 
dence in  such  a  case  was  to  be  weighed  with  the  utmost  care,  without 
bias  or  prejudice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  C.  Eeane,  for  Appellant 

TJ.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Eespondent. 

KERRIGAN,  J.— The  defendant  was  convicted  of  the 
crime  of  statutory  rape.  This  appeal  is  from  that  judgment 
and  from  an  order  denying  his  motion  for  a  new  triaL 
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The  defendant  was  a  gardener  making  his  living  by  grow- 
ing and  selling  vegetables  in  San  Francisco.  His  garden  lay 
in  the  center  of  a  city  block  shut  in  by  fences  and  dwellings. 
Into  that  somewhat  secluded  place  customers  often  sent  their 
children  to  buy  vegetables.  Without  elaborating  the  revolt- 
ing details  it  will  suffice  to  say  that  according  to  the  testi- 
mony of  the  prosecutrix,  a  girl  twelve  years  of  age,  she  went 
to  the  defendant's  garden  one  day  in  September,  1916,  and 
was  there  ravished  by  the  defendant.  As  is  unfortunately 
often  the  case  in  prosecutions  of  this  character,  the  testimony 
relied  upon  by  the  state  is  not  as  satisfactory  as  might  be 
desired.  This  perhaps  is  inevitable.  The  prosecution  wa? 
unable  to  fix  the  time  of  the  day,  whether  in  the  forenoon  oi 
afternoon,  nor  the  day  of  the  week  nor  the  date  on  which 
the  assault  occurred  nearer  than  that  it  was  some  time  three 
or  four  weeks  before  Labor  Day.  The  prosecutrix  testified 
that  immediately  after  the  assault  she  went  home  but  said 
nothing  to  her  mother  about  the  unusual  occurrence,  and 
straightway  went  out  to  play  with  some  chums  and  forgot 
the  matter;  indeed,  she  thought  no  more  about  it  until  the 
arresting  officer  called  on  her  one  day  at  school,  when,  to 
avoid  being  **put  away"  until  she  was  twenty-one  years  of 
age,  during  which  time  she  would  not  see  her  father  and 
mother,  she  told  the  officer  the  story  subsequently  related  by 
her  in  court. 

With  respect  to  the  arresting  officer  it  appears  that  on  the 
day  before,  or  not  more  than  three  days  before  the  arrest 
of  the  defendant,  he  had  visited  the  defendant's  garden,  and 
finding  there  a  little  girl,  the  defendant,  and  a  woman,  drove 
the  defendant  and  the  woman  from  the  premises,  took  the 
girl  into  a  shack  near  by,  and  questioned  her  concerning  her 
relations  with  the  defendant  Failing  to  find  them  incrim- 
inating, he  took  her  to  her  home  and  told  her  to  stay  away 
from  the  defendant.  The  same  night  the  defendant,  the 
woman  above  mentioned,  and  the  father  of  the  little  girl 
called  at  police  headquarters  and  complained  of  the  treat- 
ment to  which  the  girl  had  been  subjected.  Not  more  than 
three  days  thereafter  the  same  officer  questioned  the  prosecu- 
trix and  caused  the  present  charge  to  be  brought  against  the 
defendant 

Conceding  that  the  officer  may  have  been  hostile  to  the  de- 
fendant, it  of  course  does  not  follow  that  his  testimony  waa 


Digitized  by  VjOOQIC 


March,  1918.]  People  v,  Pbaysier.  581 

false  or  that  he  attempted  to  induce  the  prosecutrix  to  testify 
falsely.  As  to  her  testimony,  while  she  stated  that  she  told 
the  officer  the  story  about  the  assault  in  order  to  avoid  being 
punished,  still  she  did  not  testify  that  she  had  related  a  false 
story  against  the  defendant,  nor  can  we  conclude  that  she 
did  so.  The  criticism  of  these  witnesses  is  as  to  a  matter 
going  to  the  weight  and  credibility  to  be  given  their  testi- 
mony, which  are  considerations  for  the  jury.  We  cannot 
say  from  a  review  of  the  entire  record  that  the  evidence  of 
the  prosecution  was  inherently  improbable.  The  most  that 
can  be  said  is  that  its  truth  was  open  to  suspicion.  If  be- 
lieved by  the  jury,  it  was  sufficient  to  support  their  verdict 
and  the  judgment. 

Passing  to  the  next  point,  there  are  no  doubt  cases  where 
a  defendant  in  making  his  defense  would  be  seriously  embar- 
rassed by  the  failure  of  the  prosecution  to  definitely  fix  the 
date  of  the  alleged  crime;  but  it  does  not  appear  that  this 
defendant  was  prejudiced  by  such  failure  in  this  case.  The 
prosecutrix  gave  the  date  of  the  assault  as  nearly  as  she 
could;  and  the  case  falls  within  the  general  rule  that  the 
proof  need  not  show  that  the  offense  was  committed  on  the 
day  named  in  the  charging  paper.  (People  v.  Squires,  99 
Cal.  327,  [33  Pac.  1092] ;  People  v.  Allen,  144  Cal.  298,  [77 
Pac.  948].) 

The  court  committed  no  error  in  refusing  to  give  an  in- 
struction to  the  effect  that  if  the  jury  found  from  the  evi- 
dence that  the  prosecutrix  made  no  complaint  of  the  alleged 
act  of  the  defendant,  they  should  view  such  failure  as  a 
suspicious  circumstance  indicating  that  her  story  was  a  fab- 
rication. (People  V.  Jacobs,  16  Cal.  App.  478,  [117  Pac. 
615].) 

We  think,  too,  that  the  jury  were  sufficiently  cautioned  by 
the  court  in  the  instruction  advising  them  in  effect  that  a 
charge  of  rape  is  one  easy  to  make  and  difficult  to  disprove; 
that  the  testimony  of  a  child  of  tender  years  **such  as  the 
prosecuting  witness  here*'  ought  to  be  viewed  with  great 
care  and  caution;  and  that  the  evidence  in  a  case  of  this 
kind  was  to  be  weighed  with  the  utmost  care,  without  bias  or 
prejudice.  (People  v.  Currie,  16  Cal.  App.  731,  [117  Pac. 
941];  People  v.  Liggett,  18  Cal.  App.  367,  [123  Pac.  225].) 
The  jury  wore  fully  and  fairly  instructed  in  every  phase  of 
the  law  applicable  to  the  facts  of  the  case. 
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Respecting  a  remark  made  by  the  trial  judge  of  which 
complaint  is  made  by  the  appellant,  it  was  directed  to  coun- 
sel during  a  discussion  as  to  the  admission  of  certain  evi- 
dence. It  was  quite  harmless.  It  did  not  amount  to  mis- 
conduct. Counsel  must  have  taken  this  view  of  it  at  the 
time  it  was  made,  for  he  did  not  assign  it  as  misconduct  ok 
request  the  appropriate  admonition. 

The  judgment  and  order  are  afSrmed. 

Beasly,  J.|  pro  tem.,  and  Zook,  J.,  pro  tetrk.,  concurred. 


[OiT.  No.  2467.    First  Appellate  Distriet.— Mareb  25,  1918.] 

MOORE  &  SCOTT  IRON  WORKS  (a  Corporation),  et  aL, 
Petitioners,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION  et  id..  Respondents. 

Workmen's  Oompensation  Act — Death  of  Ship  Boi/tes — Depaktubi 
FOB  Lunch  bt  Unusual  Route. — Where  a  person  emplojed  as  a 
bolter-op  within  the  hull  of  a  ship  in  the  eonrae  of  eonstmetion  left 
his  employment  for  the  purpose  of  going  to  lunch,  taldng  an  unusual 
route,  and  in  going  down  a  scaffolding  and  ladder  cm  the  outside  of 
the  ship,  was  killed,  his  death  did  not  take  plaee  within  the  course 
of  his  employment,  within  the  meaning  of  the  Workmen's  Compen- 
sation Act. 

APPLICATION  for  a  Writ  of  Review  originally  made 
to  the  District  Court  of  Appeal  for  the  First  Appellate  Dis* 
triet  to  annul  an  award  of  the  Industrial  Accident  Commis- 
sion. 

The  facts  are  stated  in  the  opinion  of  the  court 

Redman  &  Alexander,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents 

THE  COURT.— The  award  of  the  Industrial  Accident 
Commission  in  this  case  must  be  annulled  upon  the  follow- 
in?  considerations: 

Michael  Hi^gins,  employed  as  a  bolter-up  within  the  hull 
of  a  ship  in  the  course  of  construction  at  the  Moore  &  Scott 
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Iron  Works,  left  his  employment  for  the  purpose  of  going 
to  his  lunch;  he  went  by  an  unusual  route,  and  undertook 
to  go  down  a  scaffolding  and  ladder  on  the  outside  of  the 
ship — a  means  not  intended  for  his  use  in  leaving  the  ship 
at  any  time — another  and  perfectly  safe  method  of  exit  hav- 
ing been  provided  by  his  employers.  In  doing  so  he  lost  his 
hold  and  fell,  and  was  killed. 

Upon  these  facts  it  must  be  held  that  the  death  of  Higgins 
did  not  take  place  in  the  course  of  his  employment;  nor  was 
he  at  the  time  of  the  accident  performing  any  service  grow- 
ing out  of  or  incidental  to  his  employment,  nor  acting  within 
the  course  thereof.  {Fitzgerald  v.  Clarke  &  Son,  1  B.  W. 
C.  C.  [Eng.]  197.) 

The  findings  of  the  commission  to  the  effect  that  he  might 
have  been  leaving  his  work  for  the  purpose  of  getting  more 
bolts  for  use  therein,  or  for  the  purpose  of  getting  fresh 
air,  seem  to  us  to  rest  upon  nothing  but  conjecture.  There 
is  no  evidence  in  the  record  to  sustain  them.  The  fresh  air, 
if  he  needed  it,  could  have  been  obtained  in  a  perfectly  safe 
place  upon  the  deek  of  the  vessel,  and  nearer  to  the  point 
of  his  immediate  employment  than  the  scaffolding  from  which 
he  fell,  and  there  seem  to  have  been  no  bolts  or  other  material 
necessary  to  his  work  to  be  obtained  at  the  place  toward 
which  he  was  going.  It  is  certain  from  this  record,  it  seems 
to  us,  that  he  was,  as  has  been  said,  simply  abandoning  his 
work  before  the  hour  when  he  was  permitted  to  leave  it. 

The  award  is  annulled. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  24,  1918. 
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[Civ.  No.  2175.    First  Appellate  Diatrict.— March  28,   1918.] 

,NEW  ENGLAND  EQUITABLE  INSURANCE  COM- 
PANY (a  Corporation),  Respondent,  v.  CHICAGO 
BONDING  AND  SURETY  COMPANY,  AppeUant. 

Building  Ck)NT&AGT — Abandonment  by  Subcontkactob  —  Giving  of 
Thbee  Days*  Notiob — When  Unnecessary. — ^Under  a  provision  in 
a  contract  between  an  original  contractor  and  a  subcontractor  pro- 
viding that  in  the  event  that  the  latter  should  delay  the  work,  the 
former  might  prosecute  it  if  the  work  waa  not  done  by  the  latter 
after  three  days'  notice,  no  notice  is  required  to  authorize  the  con- 
tractor to  proceed,  where  the  subcontractor  entirely  abandons  the 
contract,  and  the  surety  on  the  subcontractor's  bond  is  not  released 
from  liability  for  damages  from  such  nonperformance  of  the 
contract. 

Id. — OoKPLETioN  Of  Work  by  Owner — Dakags  of  Contractor. — Where 
upon  abandonment  of  work  by  a  subcontractor  the  owner  completes 
the  same,  and  deducts  the  amount  thereof  from  the  amount  payable 
to  the  contractor,  the  latter  is  damaged  in  such  amount,  notwithstand- 
ing the  contractor  does  not  complete  the  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Watt,  Miller,  Thornton  &  Watt,  for  Appellant. 

Samuel  Enight,  and  F.  Eldred  Boland,  for  Respondent 

ZOOK,  J.,  pro  tern. — Plaintiff's  assignor,  one  Carr,  entered 
into  a  contract  with  the  regents  of  the  University  of  Cali- 
fornia to  build  a  class-room  at  Davis,  and  sublet  the  portion 
of  his  contract  to  defendant  Macdonald,  taking  a  bond  from 
defendant  Surety  Company  for  Macdonald 's  faithful  per- 
formance of  his  contract.  Macdonald  abandoned  the  work, 
whereupon  Carr  proceeded  to  do  it  himself;  but  later,  bo- 
coming  financially  embarrassed,  was  unable  to  finish  the 
work,  and  the  regents  took  it  over,  completed  the  job,  and 
deducted  the  cost  thereof,  amounting  to  $1,409,  from  the 
money  payable  to  Carr  under  his  contract.  On  this  state  of 
facts  plaintiff  had  judtrment  aj^ainst  defendant  Surety  Com- 
pany for  $750,  the  full  amount  of  its  bond. 
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But  two  points  are  presented  on  this  appeal.  The  con- 
tract provided  that  in  the  event  that  Macdonald  should  delay 
the  work  Carr  might  prosecute  it  ''if  same  is  not  done  after 
three  days'  notice."  It  is  claimed  that  Carr  did  not  give 
this  notice  before  proceeding  with  the  work  after  Macdon- 
ald's  abandonment,  and  that  the  surety  was  thereby  relieved 
from  liability.  As  was  expressly  held  by  this  court  in  Baci- 
galupi  V.  Phoemx  Bldg.  etc,  Co.,  14  Cal.  App.  632,  639,  [112 
Pac.  892],  notice  is  unnecessary  where  the  contractor  entirely 
abandons  the  contract,  which  the  trial  court  expressly  found 
to  be  the  fact  in  the  case  at  bar. 

Appellant's  only  other  contention  is  that  because  Carr 
did  not  himself  complete  the  work,  he  was  not  injured  by 
Macdonald 's  failure  to  do  the  work.  The  owner  did  complete 
the  work,  at  an  actual  and  reasonable  cost  of  $925.50,  and 
as  this  amount  was  deducted  from  the  amount  to  be  paid 
to  Carr  on  his  contract,  it  is  obvious  that  he  was  damaged 
1^  the  extent  of  this  deduction. 

The  appeal  in  this  case,  as  in  another  case  appealed  by 
the  same  defendant  at  this  term  of  court,  is  obviously  with- 
out merit,  and  we  are  satisfied  that  the  same  was  taken  for 
the  purpose  of  delay.  We  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed,  and  that  the  plaintiff  should  re- 
cover from  the  defendant  Surety  Company  the  sum  of  fifty 
dollars  as  damages  for  a  frivolous  appeal.  It  is  therefore  so 
ordered. 

Kerrigan,  J.,  and  Bcasly,  J.,  pro  tern.,  concurred. 


[Civ.  No.   2222.     Rret  Appellate   District— March   26,   1918.] 

UNION  MACHINE  COMPANY  (a  Corporation),  Respond- 
ent, V.  CHICAGO  BONDING  AND  SURETY  COM- 
PANY (a  Corporation),  Appellant. 

liiiM—REPAiB  Work  on  Dbedoek— Retention  of  Possession.— Under 
BectioDs  3049  and  3051  of  the  Civil  Code,  a  macbine  eompany  dulng 
repair  work  on  a  dredger  and  making  certain  new  parts  therefor 
is  entitled,  where  pjirt  of  the  work  under  its  contract  has  been  per- 
fornied,  to  retain  possession  of  the  undelivered  part  of  the  work 
until  the  purchase  price  of  all  the  work  has  been  paid« 
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Id.  -Delivery  op  Possession — Guaranty  of  Payment — Sufficiency  of 
Consideration. — Where,  under  such  a  contract,  the  machine  company 
refused  to  install  the  balance  of  the  work  until  the  full  price  was 
paid,  and  the  dredging  company  being  unable  to  make  payment,  pre- 
vnilcd  upon  the  former  to  complete  the  work  upon  the  execution  by 
a  bonding  company  of  a  guaranty  of  payment,  the  delirery  of  the 
articles  without  receiving  payment  was  a  good  consideration  for  the 
guaranty. 

Frivolous  Appeal — Penawy. — Where  an  appeal  is  not  taken  in  good 
faith,  but  for  the  purposes  of  delay,  the  court  should  exercise  its 
power  of  imposing  a  penalty  upon  the  appellant  for  an  abuse  of  the 
right  of  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Watt,  Miller,  Thornton  ft  Watt,  for  Appellant 

Cushing  &  Cushing,  and  Wm.  S.  McEnight,  for  Respond- 
ent. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  upon  a  guaranty  executed  by  the  de- 
fendant. 

The  appeal  is  without  merit.  The  facts  are  briefly  these: 
Plaintiff  entered  into  a  contract  with  the  Western  Reclama- 
tion Company  to  make  certain  repairs  on  and  to  construct 
new  parts  for  a  dredger.  Part  of  the  work  under  the  con- 
tract had  been  performed,  and  plaintiff  was  entitled  to  the 
contract  price  therefor.  When  the  balance  of  the  work  was 
ready  for  delivery  the  plaintiff  refused  to  install  the  same 
until  it  should  be  paid  in  full  for  all  the  work.  The  West- 
ern Reclamation  Company  was  unable  to  make  payment  at 
the  time,  and  prevailed  upon  the  plaintiff  to  perform  the 
balance  of  the  work  upon  the  execution  by  the  defendant  of 
a  written  instrument  by  the  terms  of  which  the  latter  guar- 
anteed the  payment  of  all  bills  aj^ainst  the  Western  Reclama- 
tion Company  for  the  work  done  on  the  dredger  under  t!io 
contract,  the  same  to  be  paid  at  stated  periods. 

AVe  do  not  doubt  that  the  plaintiff  had  a  perfect  right  t^ 
rclaiii  possession  of  the  undelivered  part  of  the  work  until 
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the  purchase  price  of  all  the  work  was  paid.  (Civ.  Code, 
sees.  3049  and  3051.)  It  follows  that  by  the  delivery  of  the 
articles  in  question  without  receiving  payment,  in  reliance 
upon  the  security  of  the  guaranty,  plaintiff  suffered  a  detri- 
ment which  was  a  good  consideration  for  the  guaranty. 
Moreover,  at  the  time  and  as  a  part  of  the  transaetion  just 
noted  plaintiff  agreed  to  extend  the  time  of  payment  for 
the  articles  mentioned  in  the  contract,  which  we  think  fur- 
nished an  additional  and  distinct  consideration  for  the  guar- 
anty sufficient  of  itself  to  support  the  same. 

We  cannot  escape  the  conviction  that  the  present  appeal 
was  not  taken  in  good  faith  but  for  the  purposes  of  delay,  and 
that  the  court  should  exercise  its  power  of  imposing  a  pen- 
alty upon  the  appellant  for  what  it  deems  an  abuse  of  the 
right  of  appeal.  The  judgment  is  affirmed,  and  it  is  ordered 
that  the  appellant  jmy  to  the  respondent  the  sum  of  fifty 
dollars  as  damages  for  the  taking  and  prosecuting  of  a  friv- 
olous appeal 

i 
Zook,  J.,  pro  teim.,  and  Beasly,  J.^  pro  tern.,  concurred. 


[Crim.  No.  601.    Second  Appellate  District.— March  26,  1918.] 

I»  the  Matter  of  the  Application  of  LORTON  L.  DOWELL, 
for  a  Writ  of  Habeas  Corpus. 


(UllCINAL  Law — COMMITMBNTS  BT  TOWMSHU»  JUSTICES  OF  TBI  PBAOB. — 

A  justice  of  the  peace  of  a  townghip  in  the  county  of  Los  Angeles 
has  no  authority  to  commit  an  offender  to  the  custody  of  the 
chief  of  police  of  the  city  of  Lob  Angeles,  iine«  eonunitments 
issued  by  justices  of  the  peace  of  townehips  run  to  the  sheriff  of  the 
eonntj  and  not  to  local  police  officers. 
Id.— Misdemeanors  Committed  in  Los  Angeles  Citt — Jubisdiotion — 
Police  Courts. — The  police  courts  of  the  city  of  Los  Angeles  have 
oxehisive  jurisdiction  of  aU  misdemeanors  committed  within  the 
limits  of  the  city,  under  the  general  statute  giving  exdusiTe  jurisdic- 
tion to  police  courts  in  cities  of  the  first  and  one-half  class  of  all 
misdemeanors  occurring  within  such  cities. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
nmdc  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District. 
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The  facts  are  stated  in  the  opinion  of  the  court 

C.  B.  Ladd,  for  Petitioner. 

Erwin  W.  Widney,  City  Prosecutor,  and  W.  K  Craw- 
ford, Deputy  City  Prosecutor,  for  Respondent 

JAMES,  J. — ^It  appears  by  the  return  made  to  the  writ 
that  petitioner  is  held  in  custody  by  the  chief  of  police  of 
the  city  of  Los  Angeles  under  a  writ  of  commitment  issued 
by  the  justice  of  the  peace  of  Malibu  Township.  This  com- 
mitment shows  that  the  petitioner  was  convicted  of  the  crime 
of  battery  and  sentenced  to  serve  a  term  of  ninety  days  in 
the  city  prison.  Petitioner  bases  his  demand  to  be  re- 
leased from  custody  on  two  contentions,  namely :  1.  That  the 
justice  of  the  peace  of  Malibu  township  has  no  authority  to 
commit  a  person  to  the  custody  of  the  chief  of  police  of  Los 
Angeles  City;  2.  That  the  justice's  court  of  Malibu  Town- 
ship has  no  jurisdiction  of  a  misdemeanor  committed  within 
the  limits  of  the  city  of  Los  Angeles,  because  exclusive  juris- 
diction to  try  all  such  offenses  is  conferred  by  legislative 
enactment  upon  the  police  courts  of  such  city.  We  are  not 
pointed  to  the  authority  of  any  provision  of  statute  or  char- 
ter showing  any  right  in  a  justice  of  the  peace  of  a  township 
to  commit  an  offender  to  the  custody  of  the  chief  of  police 
of  Los  Angeles  City.  Commitments  issued  by  justices  of  the 
peace  of  townships  run  to  the  sheriff  of  the  county  and  not 
to  local  police  officers.  While  we  think  that  the  petitioner 
is  improperly  held  by  respondent  because  of  the  lack  of 
authority  in  the  justice  to  commit  to  that  particular  officer's 
custody,  it  might  be  questionable  whether  the  order  to  be 
made  herein,  granting  the  first  contention  of  petitioner  to 
be  well  founded,  should  be  that  he  be  discharged  abso- 
lutely from  custody  or  remanded  to  the  court  having  juris- 
diction of  the  cause  for  further  proceedings.  However,  in- 
volved in  the  second  contention  is  the  question  as  to  whether 
the  justice's  court  of  Malibu  Township  had  any  jurisdiction 
of  the  charge  upon  which  petitioner  was  convicted.  By 
general  statute  of  the  legislature  (Stats.  1913,  p.  469),  exclu- 
sive jurisdiction  is  given  to  police  courts  in  cities  of  the  first 
and  one-half  class  (Los  Angeles)  of  all  misdemeanors  ocenr- 
ring  within  the  city.     That  the  legislature  has  the  right  to 
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vest  exclusive  jurisdiction  in  police  courts  of  misdemeanors  »- 
arising  within  the  limits  of  the  city  is  held  in  Union  Ice  Co. 
V.  Rose,  11  Cal.  App.  357,  [104  Pac.  1006],  and  cases  therein 
cited.  Ex  parte  Dolan,  128  Cal.  460,  [60  Pac.  1094],  cited 
by  respondent,  does  not  deny  to  the  legislature  the  right  we 
have  ascribed  to  it,  but  holds  only  that  the  city  charter  may 
not  do  the  same  thing.  As  the  misdemeanor  with  which  peti- 
tioner was  charged  was  admittedly  committed  within  the 
present  limits  of  the  city  of  Los  Angeles,  we  think  that  the 
police  courts  of  that  city  only  had  jurisdiction  of  the  offen.se. 
It  follows,  therefore,  that  the  commitment  issued  by  the  jus- 
tice of  the  peace  of  Malibu  Township  is  without  force,  and  is 
void. 

It  is  ordered  that  petitioner  be,  and  he  hereby  is,  dis- 
charjred  from  the  custody  of  the  chief  of  police  of  Los 
Angeles  City. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem,,  concurred. 


[Criixi.  No.  560.    Second  Appellate  Di»:riet.— Mareh  26,  1918.] 
THE  PEOPLE,  Respondent,  v.  Q.  A.  WILSON,  AppeUant. 

Criminal  Law — Submission  to  Abrest — Shooting  by  Ovfioer  Unjus- 
tified.— An  officer  is  not  justified  in  shooting  a  man  in  order  to  com- 
pel submission  to  an  arrest  on  a  misdemeanor  charge. 

Id. — HiOHT  or  Self-defense. — An  officer  properly  engaged  In  attempt- 
ing to  make  an  arrest  on  a  misdemeanor  charge  has  the  right  to 
resist  attack  made  upon  him,  and,  being  rightfully  there  and  not 
legally  considered  the  aggressor,  may  in  his  own  defense  take  life. 

Id. — Manslaughter  —  Shooting  bt  Officer  While  Attempting  to 
Make  Arrest — Justification — Question  for  Jurt. — In  a  prosecu- 
tion of  a  deputy  constable  for  manslaughter  in  attempting  to  make 
an  arrest  for  a  misdemeanor,  the  question  whether  the  shooting 
amounted  to  a  crime  for  which  a  conviction  should  be  had  was  for 
the  jury,  and  its  verdict  is  conclusive  on  the  appellate  court. 

Id. — Acts  of  Dependant — Presumption  as  to  Intent — Instruction. — 
In  a  prosecution  of  a  deputy  constable  for  manslaughter  for  shoot- 
ing a  man  he  was  attempting  to  arrest  on  a  misdemeanor  charge,  an 
instruction  that  a  person  must  be  presumed  to  intend  to  do  that 
which  he  voluntarily  and  wil]fu]]y  does  in  fact  do,  and  must  also  be 
presumed  to  intend  all  the  natural,  probable,  and  usual  consequences 
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of  his  own  volnntarj  acts,  and  tho  willfnl  use  of  a  deadly  weapon 
withont  excuse  or  provocation  generally  indicates  a  felonious  intent, 
eorrectly  states  the  law,  but  must  be  read  in  connection  with  the 
entire  charji^,  and  particularly  the  portion  advising  the  jury  that  it 
must  find  beyond  a  reasonable  doubt  that  defendant  committed  the 
acts  charged. 
Id. — ^BuBDEN  OF  Pboviko  Justifigation — iMsTBUonoN. — ^Ib  a  proseention 
of  a  deputy  constable  for  manslaughter  for  shooting  a  man  he  was 
attempting  to  arrest  on  a  misdemeanor  charge,  an  instruction  advis- 
ing that  when  a  homicide  is  proved,  the  burden  of  proving  circum- 
stances of  mitigation  or  that  would  justify  or  excuse  it  devolves 
upon  a  defendant,  unless  the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  amounts  only  to  manslaughter,  or  that 
the  defendant  is  justifiable  or  excusable,  was  not  erroneous,  as 
assuming  that  the  commission  of  the  homicide  by  the  defendant  had 
been  proved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  denying  a  new 
trial.    S.  B.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Helms,  and  J.  F.  Frick,  for  Appellant 

U.  S.  Webb,  Attomej'-Qeneral,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — Defendant  was  charged  by  an  information 
of  the  district  attorney  of  the  county  of  Santa  Barbara  with 
having  on  the  twenty-ninth  day  of  April,  1917,  murdered 
Pedro  Lopez.  The  jury  by  its  verdict  found  him  guilty  of 
the  crime  of  manslaughter  and  the  trial  judge  sentenced  him 
to  serve  a  term  of  ten  years  in  the  penitentiary.  Motion  for 
a  new  trial  was  made  and  denied  and  an  appeal  was  then 
taken  both  from  the  judgment  and  from  the  order  denying 
that  motion. 

The  killing  occurred  while  appellant,  who  was  at  the  time 
a  deputy  constable,  was  assisting  one  Knight,  the  constable 
under  whom  appellant  was  deputized,  in  an  attempt  to  arrest 
Lopez  and  a  man  named  Plores.  On  the  day  in  question 
Lopez,  in  company  with  Flores,  one  Pena,  and  one  Cordero, 
was  in  a  building  which  was  located  on  the  main  street  of  the 
little  town  of  Santa  Ynez,  in  the  county  of  Santa  Barbara. 
Lope2  at  least  had  been  drinking  and  by  ull  of  the  testimony 
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was  shown  to  have  been  considerably  intoxicated.  The  men 
emerged  from  the  building  on  to  a  vacant  lot  adjoining  there- 
to. They  were  quarreling  and  fighting  among  themselves, 
one  knocking  the  other  down  repeatedly.  A  fifth  man  named 
Espinosa  made  another  of  the  party  who  participated  in  the 
fight  on  the  lot.  As  to  how  the  encounter  started  and  aa  to 
who  the  chief  aggressor  was  is,  to  our  minds,  immaterial  to  a 
consideration  of  the  case.  While  the  men  were  engaged  in 
the  mel6e,  Wilson,  who  conducted  a  garage  in  the  neigh- 
borhood, waa  notified  of  the  disturbance  by  an  employee  of 
his,  this  employee  being  related  to  one  of  the  participants 
in  the  disturbance.  The  announcement  of  this  employee  to 
Wilson  at  the  time  was  for  Wilson  to  **come,  they  are  killing 
my  cousin."  Wilson  had  just  previous  to  that  time  suffered 
an  injury  to  one  of  his  legs  below  the  knee  and  the  injured 
part  was  encased  in  a  cast,  making  it  necessary  for  him  to 
use  crutches  or  a  crutch.  Responding  to  the  call  made, 
Wilson  got  into  an  automobile  and  rode  to  the  scene  of  the 
disturbance.  There  were  a  number  of  bystanders  there  at  the 
time  engaged  in  watching  the  fi^ht  and,  as  we  may  remark, 
seeming  to  enjoy  the  performance,  as  none  of  them  offered 
to  interfere  to  quell  the  disturbance.  Wilson  upon  his  ar- 
rival at  the  scene  left  his  machine,  called  upon  two  bystand- 
ers to  assist  him,  and  attempted  to  arrest  the  men  who  were 
fighting.  There  was  testimony  of  the  prosecution  intro- 
duced showing  that  he  called  upon  the  disturbers  to  cease 
their  fighting  and  notified  them  that  they  were  under  arrest. 
That  these  men  knew  Wilson  well  and  knew  him  to  be  an 
officer  authorized  to  make  arrests,  the  evidence  admits  of 
no  doubt  at  all.  Instead  of  submitting  to  arrest,  the  men 
turned  upon  Wilson,  some  one  of  them  knocked  his  crutch 
or  crutches  away  and  knocked  his  gun  from  his  hand.  The 
testimony  was  undisputed  as  showing  that  Wilson  made  no 
attempt  to  use  his  revolver  in  any  way  other  than  in  the 
attempt  to  intimidate  the  men  and  compel  them  to  submit  to 
arrest  The  disturbers,  however,  appeared  not  to  fear  the 
gun  and  continued  their  aggressive  acts  against  Wilson,  who, 
recovering  his  gun  from  the  ground,  made  his  way  back  to 
the  automobile  and  went  after  Knight,  the  constable.  It  is 
worth  while  here  to  note  that  had  Wilson  the  inclination  or 
the  desire  to  have  shot  any  of  the  men  during  this  first  en- 
counter, he  had    ample    opportunity  to  do  so,  for  he  was 
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armed  with  a  large  caliber  revolver  which  was  fully  loaded. 
As  soon  as  Wilson  left  the  scene  to  get  the  assistance  of 
Knight,  two  of  the  participants  in  the  row  made  their  escape 
or  went  away,  and  there  remained  Lopez,  Plores,  and  Es- 
pinosa.  It  is  not  clear  that  Espinosa  participated  actively 
in  interfering  with  Wilson's  first  attempt  to  arrest  the  dis- 
turbers of  the  peace.  Plores  and  Lopez,  as  the  evidence  indi- 
cates, appreciated  the  fact  that  when  Wilson  obtained  assist- 
ance their  arrest  might  be  effected.  As  Wilson  returned 
with  Enight,  the  three  men  last  mentioned  had  started 
across  the  field.  Knight  called  upon  them  to  stop.  The  tes- 
timony of  Flores  and  Espinosa  was  generally  to  the  effect 
that  they  obeyed  the  command,  while  Knight  and  Wilson 
agree  that  the  men  did  not.  Whether  they  came  to  a  stop 
or  not  upon  the  call  by  Knight,  it  is  clear  beyond  doubt  from 
the  whole  record  that  Plores  and  Lopez  declined  to  submit 
themselves  to  arrest.  Knight  stated  that  he  fired  several 
shots  into  the  ground  in  order  to  intimidate  the  men,  and 
there  is  no  dispute  about  the  fact  that  he  did  fire  into  the 
ground.  The  testimony  shows  that  Knight  used  his  gun 
only  in  the  attempt  to  intimidate  the  men  and  compel  them 
to  submit  to  arrest  and  as  a  club  to  beat  off  their  attack  upon 
him.  It  was  shown  clearly  that  both  Plores  and  Lopez  de- 
clined to  acknowledge  the  right  of  Knight  to  arrest  them  and 
that  they  proceeded  with  physical  force  to  drive  Knight  away, 
as  they  had  previously  done  to  Wilson.  Knight  grappled 
with  the  men  and  the  two  appear  to  have  gotten  the  better 
of  him.  Meanwhile  Wilson  stood  by,  several  feet  away,  tak- 
ing no  active  part  in  the  tussle.  Up  to  this  point  we  have 
recited  the  facts  which  appear  to  be  without  material  dis- 
pute as  the  record  shows  them.  Prom  this  point  the  testi- 
mony in  its  narrative  of  the  occurrence  which  culminated  in 
the  shooting  of  Lopez  is  divergent.  The  testimony  of  sev- 
eral witnesses  introduced  on  behalf  of  the  prosecution,  som^ 
of  which  is  that  given  by  bystanders,  some  by  Plores  and 
Espinosa,  was  to  the  effect  that  in  the  midst  of  the  struggle 
between  Knight  and  Plores  and  Lopez,  Wilson  approached 
Lopez,  and,  standing  a  distance  of  from  six  to  eight  feet 
away  from  him,  deliberately  discharged  his  revolver  in 
Lopez's  direction,  whereupon  Lopez  sank  to  the  ground,  shot 
through  the  bend.  Lopez  was  in  fact  shot  through  the  head 
and  died  almost  immediately.     On  the  other  hand,  the  tes- 
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timony  first  of  Enight  was  that  when  the  two  men  whom  he 
was  attempting  to  arrest  began  to  get  the  better  of  him,  he 
called  out  that  unless  someone  came  to  his  assistance  he 
would  have  to  shoot  one  of  the  men ;  that  Wilson  immediately 
came  to  his  assistance,  a  shot  was  fired  and  Lopez  sank  to 
the  ground,  and  that  he  (Knight)  was  then  able  to  place 
handcuffs  upon  Flores.  At  about  the  same  time,  Enight 
testified,  he  (Enight)  fired  another  shot  from  his  revolver, 
aiming  the  shot  downward  between  the  legs  of  one  of  the 
men  with  whom  he  was  struggling.  Wilson  testified  that  he 
did  not  intentionally  fire  any  shot;  that  when  he  saw  the  men 
getting  the  better  of  Enight  and  Enight  called  for  help,  he 
approached  and  struck  Flores,  who  appeared  to  be  the  more 
obstreperous  of  the  two,  over  the  head  with  his  revolver,  and 
that  his  revolver  was  discharged  accidentally.  As  to  where 
the  shot  went  he  testified  that  he  did  not  know.  We  havB 
here  given  a  brief  synopsis  of  the  testimony  covering  the  case 
as  it  was  presented  to  the  jury.  There  was  some  testimony 
in  the  record  oflPered  for  the  purpose  of  showing  malice  on 
the  part  of  Wilson.  This  testimony  consisted  of  statements 
of  some  of  the  witnesses  that  they  had  heard  that  Wilson 
had  said  at  a  prior  time  that  there  were  some  men  whom 
he  intended  to  "get,''  mentioning  the  name  of  Lopez  as 
being  one  of  them.  There  was  testimony  by  another  witness 
that  after  the  shooting  of  Lopez,  Wilson  had  stated  that  he 
had  shot  Lopez  and  made  some  further  remark  that  he  did 
not  think  any  more  of  doing  that  than  of  hunting  "rab 
bits."  This  testimony  we  must  conclude  was  given  no 
weight  by  the  jury,  for  the  verdict  of  manslaughter  elimin- 
ated any  finding  of  malice.  No  doubt  that  the  jury  consid- 
ered, when  it  was  made  clear  to  it  that  Wilson  upon  the 
first  encounter  had  every  opportunity  under  provoking  cir- 
cumstances to  use  his  weapon  against  Lopez,  that  there  was 
small  showing  of  any  particular  malice  held  in  the  mind  of 
Wilson  against  any  of  the  men  concerned.  From  the  un- 
disputed evidence  it  appears  very  dear  that  Wilson,  as  an 
officer,  was  fully  authorized  to  arrest  Lopez  and  Flores  and 
the  other  men  engaged  in  the  fight  when  he  first  appeared 
upon  the  scene  where  the  disturbance  was  in  progress.  These 
men  were  then  engaged  in  a  public  disturbance  of  the  peace ; 
they  added  to  their  oiTen.so  that  of  resistinsf  an  officer  in  the 
discharge  of  a  public  duty.  Not  only  was  Wilson  author- 
so  Cal.  App.— 38 
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ized  to  arrest  them,  but  if  he  had  declined  to  interfere,  he 
would  have  left  himself  open  to  a  charge  of  dereliction.  The 
right  to  arrest  the  men  did  not  cease  when  Wilson  went  away 
to  get  the  assistance  of  Knight,  any  more  than  had  the  men 
fled,  remained  out  of  sight  for  a  time,  and  then  been  over- 
taken by  Wilson  and  whomsoever  he  might  have  secured  to 
assist  him  in  making  the  arrest.  Knight's  act  in  attempt- 
ing to  make  the  arrest  was  accompanied  by  all  of  the  right 
which  Wilson  himself  had.  By  reason  of  the  particular  ver- 
dict returned,  we  then  view  the  case  as  being  one  which 
submitted  to  the  jury  the  questions:  (1)  Whether  under  the 
circumstances  of  the  case,  the  arrest  being  for  a  misdemeanor, 
there  was  no  such  exercise  of  force  on  behalf  of  the  persons 
whose  arrest  was  being  attempted  as  to  authorize  the  use  of 
a  deadly  weapon  to  the  extent  of  killing;  (2)  whether,  con- 
ceding no  intent  to  discharge  the  weapon  and  no  necessity 
to  so  discharge  it,  the  officer  made  use  of  it  in  such  a  care- 
less and  negligent  manner  as  to  make  him  responsible  where 
a  death  resulted  from  his  act.  The  first  proposition,  of 
course,  involves  the  matter  of  self-defense.  The  law  is  well 
understood  to  be  that  an  officer  is  not  justified  in  shooting 
a  man  in  order  to  compel  submission  to  an  arrest  on  a  mis- 
demeanor charge.  While  this  is  so,  an  officer  properly  en- 
gaged in  attempting  to  make  an  arrest  in  such  a  case  has 
the  right  to  resist  attack  made  upon  him,  and,  being  right- 
fully there  and  not  legally  considered  the  aggressor,  may 
in  his  own  defense  take  life.  Under  the  testimony  heard  by 
the  jury  in  the  case,  it  does  not  appear  (u  a  matter  of  law 
that  the  act  was  justifiable.  The  facts  under  the  conflicting 
testimony  were  for  the  jury  to  resolve.  It  was  for  the  jury 
to  say,  judging  from  all  the  circumstances,  as  to  whether 
the  shooting  of  Lopez  amounted  to  a  crime  for  which  a  con- 
viction of  Wilson  should  be  had.  Upon  those  questions  of 
fact  and  where  the  verdict  is  against  the  defendant,  an 
appellate  tribunal  has  no  right  to  say  that  the  determination 
of  the  jury  should  have  been  otherwise.  Our  examination 
can  only  extend  to  a  consideration  of  the  alleged  errors  which 
it  is  claimed  were  committed  in  the  course  of  the  trial  by 
which  defendant  was  prevented  from  having  a  full  and  fair 
hearing  as  guaranteed  by  the  law. 

Appellant  contends,  first,  that  he  is  entitled  to  a  new  trial 
because  the    jury  received  evidence  out  of  court  and  the 
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members  thereof  were  guilty  of  prejudicial  misconduct.  In 
support  of  this  ground  made  on  his  motion  for  a  new  trial 
defendant  made  affidavits  and  by  consent  of  the  prosecution 
testimony  was  introduced  orally  on  both  sides.  One  Brant, 
at  the  trial,  gave  important  evidence  for  the  people.  One 
of  the  jurors,  Gordon,  was  the  employer  of  the  son-in-law 
of  Brant  at  Santa  Barbara.  On  several  occasions  during  the 
trial  Gordon  was  seen  in  company  with  Brant,  riding  in 
Gordon's  automobile  to  the  courthouse.  Another  juror, 
Gates,  accompanied  them  on  at  least  one  occasion.  On  an- 
other occasion  Gott  and  Fitzgerald,  witnesses  for  the  state, 
were  with  them.  Appellant  did  not  show  that  the  persons 
mentioned  had  discussed  at  any  of  these  times  the  case  or 
any  of  the  evidence.  The  attorney  who  represented  the  ap- 
pellant at  the  trial  testified  that  when  a  map  or  plat  used 
to  illustrate  the  scene  of  the  shooting,  and  which  had  been 
introduced  in  evidence,  was  handed  to  the  jury,  the  jury 
was  instructed  by  the  court  not  to  discuss  the  map,  and  that, 
notwithstanding  this  injunction,  jurors  Gordon  and  Gates 
did  point  out  the  various  places  delineated  on  the  drawing 
and  discuss  the  same.  It  appears  by  the  record  that  the 
jury,  after  having  retired  to  the  jury-room  to  deliberate  upon 
a  verdict  and  before  agreeing  thereto,  was  returned  int() 
court  where  the  request  was  made  that  the  jury  be  allowed 
to  take  certain  exhibits,  including  this  map.  By  consent  of 
people  and  defendant,  the  exhibits  were  given  to  the  jury, 
which  again  retired  to  the  jury-room.  It  was 'while  the  jury 
was  in  the  courtroom  in  the  presence  of  the  judge  that  it  is 
claimed  Gates  and  Gordon  discussed  the  map.  Gordon  tes- 
tified there  was  no  such  discussion  had  in  the  courtroom,  and 
that  while  he  had  invited  the  three  witnesses  mentioned  to 
ride  with  him  to  the  courthouse,  he  had  had  no  conversation 
with  them  about  the  case  or  the  evidence ;  that  he  had  merely 
picked  them  up  on  the  st^'eet  while  all  were  on  their  way 
to  attend  the  trial.  Not  only  did  appellant  fail  to  furnish 
the  trial  judge  with  any  proof  that  any  improper  communi- 
cations had  passed  between  the  jury  and  witnesses,  but  posi- 
tive testimony  was  furnished  that  no  such  communications 
passed.  Conceding  that  it  is  always  better  that  jurors  should 
so  conduct  themselves  as  to  avoid  even  the  suspicion  that  they 
may  have  had  discussion  with  witnesses  about  the  case  in 
wliich  llioy  are  sitting,  a  suspicion  alone  may  not  be  taken 
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as  sufficient  to  establish  the  fact  claimed.  Had  the  showing 
made  by  the  defendant,  involving  the  association  of  Gordon 
with  the  witnesses  Brant,  Fitzgerald,  and  Gates,  stood  alone 
and  uncontradicted,  the  trial  judge  would  not  have  been 
authorized  to  conclude  that  there  had  been  an  interchange  of 
improper  communication.  Referring  to  the  question  as  to 
whether  jurors  Gates  and  Gordon,  disregarding  the  injunc- 
tion of  the  court,  passed  remarks  between  themselves  upon 
the  map  exhibit  while  in  the  courtroom,  it  will  be  seen  that 
the  same  condition  of  conflicting  evidence  was  again  pre- 
sented to  the  trial  judge.  But  we  cannot  perceive  how,  con- 
ceding that  the  jurors  did  do  what  is  charged  against  them, 
prejudicial  error  would  be  created.  The  jury  came  into  the 
courtroom  and  asked  for  the  exhibits,  including  the  map. 
Defendant  consented  that  they  have  the  map  and  it  waa 
taken  to  the  jury-room  for  examination.  The  map  had  been 
regularly  introduced  in  evidence  and  its  contents  were  pre- 
sumably well  known  to  the  jury. 

Another  ground  of  the  motion  for  a  new  trial  was  that 
the  court  had  misdirected  the  jury  in  matters  of  law  and 
erred  in  its  decision  in  the  course  of  the  trial.  The  discus- 
sion of  the  alleged  errors  in  the  giving  of  instructiona  should 
be  prefaced  by  a  summary  of  the  charge  as  given  by  the 
court.  The  trial  judge  in  this  case  gave  very  full  instruc- 
tions touching  the  right  of  peace  officers  to  use  deadly 
weapons  in  making  arrests.  He  defined  what  constituted  a 
disturbance  of  the  peace  and  what  constituted  resisting  an 
officer.  While,  as  counsel  for  appellant  suggest,  the  trial 
judge  evidently  thought  that  Knight  and  Wilson  had  not  the 
right  to  attempt  the  arrest  of  Flores  and  Lopez  at  the  time 
they  did,  this  view  of  his  was  given  expression  only  at  the 
time  of  the  sentencing  of  this  appellant.  The  instructions 
did  not  so  declare,  either  directly  or  by  reasonable  inference. 
And  we  deem  it  proper  to  say,  at  the  end  of  an  exhaustive 
perusal  of  the  record,  that  we  find  nothing  to  indicate  on 
the  part  of  the  trial  judge  the  hostile,  prejudiced  attitude 
ascribed  to  him  in  the  briefs  of  counsel.  We  find  but  one 
instruction  offered  by  defendant  and  marked  in  the  record, 
as  "refused."  That  instruction  defined  the  crime  of  man- 
slaughter and  its  substance  was  contained  in  the  charge  read 
bv  the  court  to  the  jury.  Instruction  No.  4  is  attacked  on 
the  jjiound  that  the  assumption  was  presented  to  the  jury 
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that  there  was  an  absence  of  evidence  showing  that  appeU 
lant  did  not  intend  l^e  death  of  Lopez.  This  instruction 
was  in  the  following  words:  **A  person  must  be  presumed 
to  intend  to  do  that  which  he  voluntarily  and  willfully  docs 
in  fact  do,  and  must  also  be  presumed  to  intend  all  the  nat- 
\iral,  probable,  and  usual  consequences  of  his  own  voluntary 
acts.  Therefore,  where  one  person  assaults  another  violently 
with  a  dangerous  weapon,  likely  to  kill,  and  which  does  in 
fact  destroy  the  life  of  the  party  assailed,  the  natural  pre- 
sumption is  that  such  assailant  intended  death,  or  other  great 
bodily  harm,  and  in  the  absence  of  evidence  to  the  contrary, 
this  presumption  must  prevail.  The  willful  use  of  a  deadly 
weapon  without  excuse  or  provocation  generally  indicates  a 
felonious  intent."  The  instruction  correctly  stated  the  law 
and  is  one  so  frequently  given  as  to  have  become  almost 
axiomatic.  It  must  not  be  read  alone,  but  must  be  read  in 
connection  with  the  entire  charge,  and  particularly  that  por- 
tion of  it  which  advised  the  jury  that  it  must  find  beyond  a 
reasonable  doubt  that  defendant  committed  the  acts  charged. 
It  was  qualified,  too,  by  instructions  defining  the  right  of 
peace  officers  to  resort  to  the  use  of  deadly  weapons  in  mak- 
ing arrests  or  in  defending  themselves  against  attack  while 
so  engaged.  Instruction  No.  29,  it  is  contended,  was  inap- 
propriate and  erroneous  under  the  defense  made  to  the 
charge.  By  this  instruction  the  jury  was  advised  that  when 
a  homicide  is  proved,  the  burden  of  proving  circumstances 
of  mitigation  or  that  would  justify  or  excuse  it  devolves 
upon  a  defendant,  unless  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  that  the  crime  amounts  only  to  man- 
slaughter, or  that  the  defendant  is  justifiable  or  excusable. 
Of  this  instruction  counsel  say:  (1)  ''It  is  a  practical  assump- 
tion by  the  court  that  the  commission  of  the  homicide  by  the 
defendant  has  been  proved";  (2)  "Otherwise  the  instruc- 
tion could  have  no  application  to  the  case  and,  by  the  words 
of  the  instruction  itself,  it  should  not  have  been  given,  since 
the  very  last  clause  of  the  instruction  itself  provides  that  it 
is  not  to  be  applied  when  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  that  the  defendant  was  justifiable  or 
excusable."  Read  in  connection  with  other  instructions 
given,  there  was  no  assumption  of  guilt  reasonably  to  be 
deduced  from  this  instruction.  In  makinjr  the  second  point 
against  it,  counsel  has  tried  the  case  for  the  jury  and  icu- 
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dered  his  verdict.  The  charge  made  in  the  information  was 
murder,  and  the  jury  had  the  right  to  determine  under  the 
evidence  whether  defendant  was  guilty  at  all,  or,  if  guilty, 
whether  his  guilt  was  of  the  first  or  second  degree,  or  was 
manslaughter.  Instruction  No.  31,  which  is  criticised  by 
appellant,  appears  to  have  been  given  at  the  request  of  the 
diefendant,  and,  therefore,  appellant  cannot  be  here  heard  to 
question  its  soundness. 

It  is  argued  that  the  testimony  of  two  witnesses  to  the 
effect  that  about  a  month  before  the  shooting  of  Lopez  they 
had  heard  Wilson  say  that  he  was  going  to  **get"  Lopez, 
Flores,  and  another  man  named,  and  that  he  had  a  big  gun 
that  would  stop  them,  referred  to  statements  and  incidents 
too  remote  to  be  competent.  This  testimony  was  not  remote 
in  point  of  time,  and  was  introduced  in  support  of  the  at- 
tempt on  the  part  of  the  prosecution  to  show  malice  of 
Wilson.  As  has  already  been  noted,  the  jury  evidently  did 
not  pay  great  heed  to  this  testimony,  for  the  offense  of  which 
they  convicted  the  appellant  involved  no  particular  malicious 
intent.  But  there  is  another  and  complete  answer  to  any 
objection  that  might  have  been  here  made  to  this  evidence, 
and  that  is  that  it  appears  that  no  objection  at  all  was  urged 
at  the  trial  against  its  introduction.  The  same  condition 
of  the  record  is  shown  and  the  same  answers  may  be  made 
to  the  contention  for  error  in  admitting  the  testimony  of  Ed 
Hames.  Hames  testified  regarding  some  ''trouble"  that 
appellant  had  had  a  year  before  with  Lopez  over  cattle,  and 
to  having  heard  appellant  at  that  time  say  that  he  would 
kill  Lopez.  It  would  serve  only  to  extend  this  opinion  to 
an  unwarrantable  length  to  take  up  with  more  detail  the 
objections  urged  against  the  admissibility  of  other  testimony, 
or  to  alleged  misconduct  of  the  prosecuting  oflBcers.  The 
testimony  of  which  complaint  is  pointedly  made  was  received 
without  a  word  of  objection  from  the  defendant  at  the  trial. 
Statements  of  the  prosecuting  attorneys,  which  it  is  claimed 
were  calculated  and  intended  to  improperly  influence  the 
jury,  were  not  objected  to  at  the  time  and  no  request  was 
made  to  have  the  court  instruct  the  jury  to  disregard  them. 
The  prosecuting  officers  were  indeed  zealou.^  in  their  en- 
deavors to  convict  the  defendant.  The  introduetion  of  an 
American  flaj?  found  about  the  neck  of  Lopez  and  the  nar- 
rative of  how  it  had  been  the  subject  of  a  quarrel  on  the  day 
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of  the  shooting:,  when  Lopez  was  said  to  have  declared  his 
willingness  to  fight  for  the  flag,  were  no  doubt  *'make 
weights,'*  for  we  can  see  no  reason  why  the  flag  or  the  inci- 
dent referred  to  tended  to  establish  that  Wilson  shot  Lopez 
either  lawfully  or  unlawfully.  Evidently  the  prosecutors, 
from  the  manner  of  their  examination  of  witnesses,  took  the 
view,  which  they  sought  to  imprcsj*  upon  the  jury,  that 
Wilson  and  Knight  had  not  the  right  to  attempt  the  arrest 
of  Lopez  and  Flores.  We  must  assume  that  the  instructions 
of  the  court  were  heeded  by  the  jury,  and,  as  before  noted, 
these  instructions  were  comprehensive  in  defining  the  rights 
of  officers  as  our  law  declares  them  to  be. 

It  is  claimed  that  the  court  erred  in  sustaining  objection 
to  a  question  asked  of  the  witness  Bailey,  who  was  called  for 
the  defense.  Flores,  a  fellow-participant  with  Lopez  in  the 
disturbance  occurring  on  the  day  Lopez  met  his  death,  while 
testifying  for  the  people,  was  asked  on  cross-examination 
whether  Lopez  had  a  gun  at  the  time  he 'was  shot.  Flores 
replied  in  the  negative,  and  was  next  asked  whether  he  had 
not,  after  the  shooting,  told  Bailey  that  there  was  a  gun 
found  at  the  scene  of  the  affray  and  that  it  was  Lopez's.  He 
replied  that  he  had  not  so  stated.  Bailey  was  interrogated 
as  to  the  alleged  statements  of  Flores.  The  record  shows 
the  examination  of  Bailey  on  this  subject  to  have  been  as 
follows:  **Q.  Did  you  in  the  presence  of  Frank  Flores  and 
his  mother  on  the  Indian  Reservation,  near  Santa  Ynez,  on 
the  night  of  the  30th  of  April,  1917,  have  any  conversation 
with  Frank  Flores  about  a  gun?  A.  I  asked  Mr.  Flores  if 
the  gun  that  Bobles  picked  up  over  there  near  where  the 
fight  occurred  was  his  gun.  He  stated  that  it  was  not.  I 
said,  *Do  you  know  whose' gun  it  isT  Mr.  Ford  [the  assist- 
ant projecutor] :  Just  a  moment.  We  object  to  that  as  hear- 
say. The  Court:  That  objection  is  sustained.**  The  objec- 
tion, we  think,  was  properly  sustained  on  the  ground  stated 
by  the  prosecuting  ofl&ccr. 

It  is  claimed  that  the  evidence  showed  without  conflict 
tliat  it  was  a  bullet  from  Knight's  gun,  and  not  from  Wil- 
son's gun,  that  killed  Lopez.  Knight  was  using  a  .32-caliber 
gun,  while  Wilson's  gun  was  a  heavy  .45-caliber  weapon. 
The  testimony  of  the  physician  who  examined  the  wound  in 
li'^vpez's  head  was  that  the  aportir-o  at  tho  place  of  exit  was 
much  larger  than  the  aperture  at    the    point  of    entrance. 


Digitized  by  VjOOQIC 


600  Pboplb  v.  Wilson.  [36  Cal.  App. 

There  was  testimony  that  the  bullets  used  in  Knight's  gun 
,were  soft  and  that  the  bullets  used  in  Wilson's  gun  were 
hard,  ''steel- jacketed."  The  defense  produced  a  witness 
who  qualified  as  an  expert  and  who  had  had  experience  in 
army  hospitalfl,  and  had  also  made  certain  'tests  before  the 
trial  with  guns  and  bullets  of  the  kinds  used  by  Wilson  and 
Knight.  The  testimony  of  this  witness  was  to  the  effect  that 
a  .45-caliber  bullet  such  as  was  used  in  Wilson's  gun  would 
produce  approximately  the  same  size  of  hole  at  the  point  of 
exit  as  to  the  point  of  entrance,  and  that  the  kind  of  bullet 
used  in  Knight's  gun  would  produce  a  smaller  hole  at  the 
point  of  entrance  than  at  the  point  of  exit,  owing  to  the  fact 
that  the  bullet  was  softer  and  would  spread  out  as  it  encoun- 
tered the  bone  on  the  opposite  side  of  a  head.  This  evidence 
was  not  conclusive  of  the  fact  that  a  bullet  from  Knight's 
gun,  and  not  from  Wilson's,  had  passed  through  the  head 
of  Lopez,  and  it  was  still  left  for  the  jury  to  determine 
under  'all  of  the  facts  laid  before  them  as  to  whether  the 
deadly  wound  had  been  inflicted  by  appellant. 

The  law  as  stated  by  appellant's  counsel  touching  the 
right  of  peace  officers  to  use  deadly  weapons  in  eilecting 
arrests  is  no  doubt  correctly  set  forth  in  the  briefs.  In  the 
opening  paragraph  of  this  opinion  we  have  expressed  a  view 
which  accords  with  that  which  is  given  exposition  in  the 
authorities  cited  by  appellant.  The  difficulty  with  appel- 
lant's position  is  that  he  leaves  out  of  account  the  consid- 
eration that  there  was  some  substantial  evidence  given  which 
showed  that  Wilson  acted  deliberately  and  without  such 
provocation  as  the  law  deems  sufficient  to  justify  an  officer 
in  killing  a  person  whose  arrest  on  a  charge  of  misdemeanor 
he  is  attempting  to  accomplish.  It  may  be  that  that  tes- 
timony was  untrue;  it  may  be  that  the  shooting  was  an 
accident  which  occurred  while  Wilson  in  good  faith  was 
usinii:  only  such  force  as  the  circumstances  reasonably  jus- 
tified in  assisting  his  fellow-officer  in  the  lawful  undertaking! 
of  arresting  a  disturber  of  the  peace.  But  we  are  not  per-i 
mitted  to  substitute  our  judgment  for  that  of  the  jury,  or 
to  say  on  the  facts  that  the  verdict  should  have  been  other- 
wise. It  may  be  well  said  that  any  error  of  a  fairly  sub- 
stantial nature  might  be  sufficient  to  justify  a  reversal  of 
the  case.  This  because  of  the  fact  that  a  verdict  in  favor 
of  the  defendant  could  not  have  been  assailed  on  the  ground 
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tliat  it  was  not  fully  supported  by  competent  evidence.  In 
other  words,  any  substantial  error  would  make  it  appear 
more  readily  that  there  had  been  a  miscarriage  of  justice. 
However,  we  have  searched  with  great  diligence  through  the 
record  and  have  examined  with  much  care  all  of  the  assign* 
ments  of  error  made  by  counsel  in  their  brief.  We  find 
nothing  which  would  justify  the  conclusion  that  defendant 
was  not  given  a  fair  trial,  or  that  he  was  denied  any  right 
which  the  law  guarantees  to  a  person  accused  of  crime. 
The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  Um.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  25,  1918. 


[GIv.  No.  2341.    Second  AppellatiB  Di8triet.-~Mare1i  86,  1918.] 

CONSTANTINO  V.  BORBA  et  al.,  Eespondents,  v.  JOSE 
DE  MELLO,  Appellant 

ApPSAL — AX/TEBNATIYB    MXTHOD — PRINTING    OF    BSCOBD    IN     BbIKFS.— 

Where  an  appeal  is  taken  under  the  alternative  method,  the  parties 
must  print  in  their  briefs  such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  appellate  court,  and  references  to  the 
transcript  are  not  sufficient. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bradley  &  Bradley,  for  Appellant 

O.  W.  Zartman,  for  Bespondents. 

THE  COURT. — ^Defendant  in  this  case  appeals  from  tax 
adverse  judgment  and  presents  his  appeal  by  the  alterna* 
tive  method.  In  the  briefs  filed  by  counsel  no  attempt  is 
made  to  comply  with  the  provisions  of  section  953c  of  the 
Code  of  Civil  Procedure,  which  require  that  the  parties  in 
presenting  an  appeal  by  the  method  mentioned  shall  print 
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in  their  brief  such  portions  of  the  record  as  they  desire  to 
call  to  the  court's  attention.  Numerous  references  are  made 
to  the  pages  of  the  transcript  filed,  but  it  has  been  repeat- 
edly held  that  the  appellate  courts  will  not  examine  the 
transcript  documents  in  order  to  determine  whether  there  is 
merit  in  the  contentions  made  by  the  appellant.  Many 
opinions  of  this  court  and  the  supreme  court  reiterate  the 
rule.  A  collection  of  the  cases  so  holding  will  be  found 
grouped  in  the  case  of  Barker  Bros.  v.  Joos  et  ol.,  ante, 
p.  311,  [171  Pac.  1085].  Not  having  properly  before  us 
sufficient  of  the  record  to  illustrate  the  various  contentions 
made  on  behalf  of  the  appellant,  we  are  compelled  to  hold 
that  no  error  is  shown  as  against  the  judgment 
The  judgment  appealed  from  is  af&rmed. 


[Civ.  No.  2589.     Second  Appellate  District.— March  2S,  1918.] 

ROBERT   McNEELT,   Petitioner,  v.   SUPERIOR  COURT 
OF  LOS  ANGELES  COUNTY,  Respondent. 

AcrrioN  AOAmsT  Joint  ToaT-FEAsoRS — Sipabatb  Judgment. — Where 
two  joint  tort-feasors  are  oned  and  one  of  them  suffers  default, 
a  judgment  may  be  taken  against  him  and  the  action  proceeded 
with  against  the  other  and  a  separate  judgment  rendered  against 
him. 

Id. — Dkpaui/t  of  One  Defendant— Bight  of  Trial  by  Appearing  De- 
fendant— Mandamus. — Where  in  an  action  against  two  joint  tort- 
feasors one  of  them  suffers  default,  the  court  has  a  discretion 
under  section  579  of  the  Code  of  Civil  Procedure  to  determine 
whether  a  judgment  should  be  rendered  against  such  defendant  in 
advance  of  a  trial  against  the  other  defendant,  but  it  has  no  dis- 
eretion  to  refuse  to  proceed  with  the  trial,  as  to  the  appearing  de- 
fendant, and  a  writ  of  mandate  wiU  lie  to  compel  the  court  to 
proceed  with  the  triaL 

APPLICATION  for  a  Writ  of  Mandamus  ori^nally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  compel  the  Superior  Court  to  proceed  with  the 
trial  of  an  action. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  A.  Alderson,  for  Petitioner. 
Q.  P.  McCuUoch,  for  Respondent 

WORKS,  J.,  pro  tern. — ^This  proceeding  concerns  a  certain 
action  in  which  the  petitioner,  as  plaintiff,  sued  one  Connell 
and  one  Hill  for  damages  as  joint  tort-feasors.  Hill  ap- 
peared in  the  action  and  made  answer  to  the  complaiat,  but 
the  default  of  Connell  was  taken;  whereupon  the  petitioner 
elected  to  proceed  against  the  latter  under  the  default  and 
judgment  in  the  sum  of  one  thousand  five  hundred  dollars 
was  entered  against  him.  Connell  then  came  forward  and 
presented  a  motion  to  set  aside  the  default  and  the  motion 
was  granted.  The  petitioner  appealed  from  the  order  thus 
made  and  the  appeal  is  now  pending.  The  action  was  set 
down  for  trial  against  Hill,  but,  at  the  time  set,  the  re- 
spondent refused  to  proceed  with  the  hearing.  The  peti- 
tioner then  filed  in  this  court  his  application  for  a  writ  of 
mandate  requiring  the  respondent  to  try  the  action  as  to 
Hill  and  an  altemative  writ  was  issued. 

It  is  contended  that  the  petitioner  is  entitled  to  the  writ 
under  the  tenns  of  section  579  of  the  Code  of  Civil  Pro- 
cedure, which  reads:  ''In  an  action  against  several  defend- 
ants, the  court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  is  proper." 
The  respondent  contends,  however,  that,  in  an  action  against 
several  joint  tort-feasors,  a  several  judgment  is  not  proper, 
and  cites  McCoci  v.  Mahoney,  54  Cal.  491,  and  Marriott  v. 
WUliams,  152  Cal.  705,  711,  [93  Pac.  875].  These  cases 
decide  that  where  an  action  is  tried  against  joint  tort- 
feasors, only  one  judgment  may  be  pronounced  against  them 
all;  but  a  later  case  has  announced  the  rule  that  where,  as 
in  the  action  now  in  question,  two  joint  tort-feasors  are  sued 
and  one  of  them  suffers  default,  then  a  judgment  may  be 
taken  against  him  and  the  action  be  proceeded  with  against 
the  other  and  a  separate  judgment  be  rendered  against  him. 
(Cole  V.  Roebling  Construction  Co.,  156  Cal.  443,  [105  Pac. 
255].) 

It  is  insisted  that,  after  judgment  had  been  rendered 
ajrainst  Connell,  it  was  left  to  the  discretion  of  the  respond- 
ent to  determine  whether  a  trial  should  proceed  as  to  Hill, 
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and  the  well-known  rule  is  inyoked  that  the  writ  of  mandate 
will  not  run  to  control  judicial  discretion.  Under  section 
579  the  court  did  have  a  discretion  to  determine  whether  a 
judgment  should  be  rendered  against  Connell  in  advance  of 
a  trial  against  Hill.  Further  than  that  there  was  no  dis- 
cretion reposed  in  the  court.  Under  the  latter  part  of  the 
section  the  petitioner  has  the  right  to  press  the  action  for 
trial  and  it  is  the  duty  of  the  respondent  to  try  it. 
A  peremptory  writ  of  mandate  will  issue  as  prayed  for. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GiT.  No.  2323.    Tint  AppelUte  Di8triet.-~llaieli  28,  1918.] 

SAMUEL  KALISH,  Appellant,  v.  D.  A.  WHITE  et  aL, 

Respondents. 

PXAOB  Ofvioebs— EzEOxrnoN  of  Wareant.— When  a  warrant,  Talid  in 
form  and  issued  by  a  court  of  competent  jurisdiction,  is  placed  in 
the  bands  of  an  officer  for  execution,  it  is  his  duty  without  delay  to 
carry  out  its  commands,  and  for  the  proper  execution  of  such  pro- 
cess the  officer  incurs  no  liability,  however  disastrous  may  be  the 
effect  of  its  execution  upon  the  person  against  whom  it  is  issued. 

Id. — LiABiLiTT  or  ABSBSTiNa  OvFiCEE. — The  authority  deriyed  from  the 
warrant  justifies  the  officer  in  arresting  no  one  but  the  person 
named  therein  against  whom  it  is  issued;  and  any  interference  with 
the  liberty  of  the  person  other  than  the  one  named  in  the  writ 
renders  the  officer  liable  in  trespass,  unless  such  interference  is 
caused  by  the  act  of  the  person  himself. 

False  Imprisonment— Action  pob  Damaobs — ^Warrant  or  Abbbst  as 
Defensb. — In  an  action  against  an  officer  for  damages  for  false 
imprisonment,  the  warrant  of  arrest  was  a  complete  defense  where 
it  appeared  that  the  process,  which  was  regular  in  form  and  legally 
issued,  described  the  plaintiff  by  his  name,  which  was  the  usual 
way,  and  that  he  was  in  fact  the  person  for  whom  it  was  intended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturteyant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Devoto,  Richardson  &  Devoto,  tor  Appellant. 

C.  M.  Fickert,  District  Attorney,  and  Aylett  B.  Cotton, 
Deputy  Diartrict  Attorney,  for  Respondents. 

KERRIGAN,  J. — This  is  an  action  for  damages  for  false 
imprisonment,  brought  by  the  plaintiflP  against  D.  A.  White, 
chief  of  the  police  department  of  San  Francisco,  and  William 
Minehan,  a  detective  sergeant  in  the  department. 

Upon  plaintiff  resting  his  case  a  motion  for  a  nonsuit  as 
to  defendant  White  was  granted,  and  at  the  conclusion  of 
the  testimony  of  both  sides  the  court  of  its  own  motion  in- 
structed the  jury  to  return  a  verdict  for  defendant  Minehan, 
which  the  jury  did.  This  is  an  appeal  by  plaintiff  from  the 
judgment  entered  on  the  instructed  verdict. 

The  circumstances  of  the  plaintiff's  arrest  and  imprison- 
ment were  as  follows:  One  Samuel  Kalish,  a  person  other 
than  plaintiff,  had  embezzled  the  sum  of  eight  hundred  dol- 
lars belonging  to  one  Mra  Lydia  McCarthy,  and  shortly 
thereafter  disappeared,  whereupon  Mrs.  McCarthy  reported 
the  matter  to  the  police  department  of  San  Francisco,  with 
the  result  that  a  warrant  was  issued  for  the  arrest  of  the 
offender.  About  ten  months  prior  to  the  embezzlement  Mine- 
han had  known  the  plaintiff  in  San  Francisco,  and  the  exe- 
cution of  the  process  was  placed  in  his  hands.  He  made  a 
diligent  search  for  the  plaintiff,  and  learned  that  he  had 
recently  vacated  his  room,  leaving  some  of  his  clothes  be- 
hind, and  that  prior  to  leaving  it  had  been  his  custom  to 
get  his  mail  at  the  postoffice.  The  search  in  San  Francisco 
proving  fruitless,  and  it  having  been  learned  from  the  com- 
plaining witness  that  the  accused  had  brothers  in  New  York 
and  Chicago,  Minehan  advised  her  to  write  decoy  letters 
addressed  to  Samuel  Ealish  at  both  those  cities.  This  she 
did,  and  received  a  reply  from  the  plaintiff  signed  **Sam 
Ealish."  Thereupon  the  case  was  presented  to  the  grand 
jury  and  an  indictment  was  returned  against  the  plaintiff 
charging  him  with  embezzlement;  extradition  proceedings 
were  inaugurated,  and  Minehan  proceeded  to  New  York, 
where  he  found  the  plaintiff  in  the  custody  of  the  police  de- 
partment awaiting  process  for  his  removal  to  California. 
Plaintiff  protes^ted  his  innocence,  bnt  Minehan  procoeded  to 
execute  his  process.    It  is  also  to  be  noted  that  the  record 
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discloses  that  while  plaintiff  did  not  precisely  answer  the 
description  furnished  by  the  complaining  witness  of  the  man 
who  had  embezzled  her  money  as  to  age  or  as  to  a  noticeable 
scar  on  one  of  his  hands,  still  by  inference  it  appears  that  he 
measured  up  to  the  furnished  description  as  far  as  build, 
weight,  complexion,  and  nativity  were  concerned.  Upon 
arriving  in  San  Francisco  Minehan  immediately  made  his 
return  on  the  warrant,  and  plaintiff  was  incarcerated.  Still 
protesting  his  innocence,  he  was  confronted  by  the  complain- 
ing witness  who,  after  two  visits  to  the  prison,  refused  to 
identify  him  as  the  thief.  Notwithstanding  this  the  plain- 
tiff was  kept  in  confinement  for  la  period  of  ten  days,  when 
he  was  arraigned  on  the  indictment,  at  which  time,  the  com- 
plaining witness  not  appearing,  the  court  received  evidence 
as  to  the  identity  of  the  plaintiff  and  ordered  his  release 
from  custody. 

When  a  waiTant,  valid  in  form  and  issued  by  a  court  of 
competent  jurisdiction,  is  placed  in  the  hands  of  an  oflScer 
for  execution,  it  is  his  duty  without  delay  to  carry  out  its 
commands;  and  the  law  is  well  settled  that  for  the  proper 
execution  of  sueh  process  the  officer  incurs  no  liability,  how- 
ever disastrous  may  be  the  effect  of  its  execution  upon  the 
person  against  whom  it  is  issued.  (Newell  on  Malicious 
Prosecution,  sec.  70;  11  R.  C.  L.  795.)  The  authority,  how- 
ever, derived  from  the  warrant  justifies  the  ofiBcer  in  arrest- 
ing no  one  but  the  person  named  therein  against  whom  it  is 
issued;  and  any  interference,  therefore,  with  the  liberty  of 
a  person  other  than  the  one  named  in  the  writ  renders  the 
officer  liable  in  trespass,  unless  such  interference  is  caused 
by  the  act  of  the  person  himself.  (Newell  on  Malicious 
Prosecution,  sec.  74.)  Accordingly,  it  has  been  held  that 
an  officer  will  not  be  justified  in  arresting  a  person  other  than 
the  one  named  in  the  warrant  even  if  he  is  the  one  intended. 
(11  R.  C.  L.,  sec.  12,  p.  79&;  Newell  on  Malicious  Prosecu- 
tion, sec.  73.)  Likewise,  that  a  warrant  is  no  defense  to  an 
officer  who  arrests  and  refuses  to  release  the  wrong  person, 
although  bearing  the  same  name,  where  an  investigation 
would  have  disclosed  the  fact  of  his  innocence.  (11  R.  C.  L. 
220;  Clark  v.  Winn,  19  Tex.  Civ.  App.  223,  [46  S.  W.  915].) 

Here,  however,  it  appears  that  the  process,  which  was 
ref^ular  in  fonn  and  legally  issued,  describ'^d  the  plaintiff  bv 
his  name,  which  is  the  usual  way  (H  R.  C*  L.?  sec.  12,  p,  799). 
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and  that  he  was  in  fact  the  person  for  whom  it  was  in- 
tended. Under  such  circumstances,  even  if  Minehan  had 
been  in  doubt  as  to  whether  or  not  the  plaintiff  was  the  per- 
son who  committed  the  crime,  he  was  not  bound  to  decide 
that  question;  and  he  was  certainly  acting  within  his  dutv 
when  he  took  the  plaintiff  into  custody,  and  thus  permitted 
the  question  of  identity  to  be  ultimately  decided.  Under  the 
undisputed  facts  of  the  case  the  warrant  is  a  complete  de- 
fense to  this  action  against  the  oflBce.  (Cox  ▼.  Durham,  128 
Fed.  870,  [63  C.  C.  A.  338] ;  Madden  y.  Meehan,  153  Ey.  648, 
[156  S.  W.  116].) 

In  view  of  the  innocence  of  plaintiff,  his  confinement  and 
restraint  for  ten  days  are  unfortunate,  but  for  this  the  de- 
fendants are  not  responsible.  Minehan  discharged  his  duty 
as  an  agent  of  the  state  when  he  delivered  him  to  the  city 
prison  in  San  Francisco.  He  then,  it  appears,  in  his  capa- 
city as  a  police  officer,  took  plaintiff  into  custody  under  a 
bench  warrant  issued  by  the  superior  court,  and  delivered 
^  him  to  his  superior  officer,  who  was  in  charge  of  the  city 
prison,  and  from  then  on  neither  of  these  defendants  was  re- 
sponsible for  the  plaintiff's  detention  nor  for  any  delay  in 
the  proceedings  against  him. 

From  the  evidence  it  appears  thut  the  prima  facie  case 
made  out  by  the  plaintiff  was  overcome  by  the  evidence  jus- 
tifying Officer  Minehan 's  acts  respecting  the  arrest  and 
imprisonment  of  plaintiff,  and  that  such  evidence  in  justifi- 
cation was  not  at  all,  or  at  least  substantially,  rebutted.  The 
action  of  the  trial  court  in  instructing  the  jury  to  return  a 
verdict  in  favor  of  Minehan,  therefore,  cannot  be  disturbed. 
The  authorities  so  hold.  ''A  directed  verdict  is  proper  when- 
ever, upon  the  whole  evidence,  the  judge  would  be  compelled 
to  set  a  contrary  verdict  ande  as  unsupported  by  the  evi- 
dence." (Estate  of  Baldwin,  162  Cal.  471,  [123  Pac.  267].) 
To  the  same  effect  see  Davis  v.  Calif omia  8t.  R.  R.  Co.,  105 
Cal.  131,  [38  Pac.  647].) 

In  Lacey  v.  Porter,  108  Cal.  597,  [37  Pac.  635],  the  court 
says:  **It  is  further  insisted  that  the  court  erred  in  taking 
from  the  jury  the  question  of  the  credibility  of  witnesses, 
malice,  motives,  intention,  and  belief  of  respondent,  and  what 
facts  the  evidence  established.  The  general  rule  undoubtedly 
is  that  th«^se  questions  should  be  submitted  to  the  jury  where 
the  evidence  is  conflicting;  but  it  is  equally  well  settled  that 
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the  court  may,  within  certain  limits,  control  the  verdict, 
either  by  such  an  instruction  as  was  here  given,  or  by  setting 
it  aside  and  granting  a  new  trial,  either  upon  motion  of  the 
defeated  party  or  upon  its  own  motion.  To  jubtify  the 
court  in  directing  a  verdict  it  is  not  necessary  that  there 
should  be  no  conflict  in  the  evidence;  but  where  the  evidence 
is  such  that  it  ifi  clearly  insufficient  to  support  a  verdict  in 
favor  of  the  party  against  whom  the  direction  is  given,  the 
instruction  is  proper,  unless  the  circumstances  of  the  case 
indicate  that  upon  another  trial  a  different  verdict  may  be 
had.  But  in  either  case  the  decision  of  the  court  below  will 
be  sustained,  unless  the  appellate  court  can  clearly  see  that 
its  conclusion  is  wrong  upon  the  facts." 

Assuming  that  "White  is  a  party  to  this  appeal,  although 
not  named  in  the  verdict  or  judgment,  as  to  him  it  is  suffi- 
cient to  say  that  while  he  has  grounds  of  defense  other  than 
those  herein  discussed,  it  follows,  under  the  circumstances  of 
the  case,  that  what  we  have  said  concerning  his  codefendant 
disposes  of  the  case  as  to  him. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  April  27,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  27,  1918. 


[CiY,  No.  1793.    Third  AppeUate  District.— Mareli  29,  1018.] 

AUGUST    J.    BATT,    Respondent,  v.    FRANCIS    M. 
STEDMAN,  Appellant. 

Mining  Law — ^Location  of  Lodk  Claim— Posting  op  Noticb  at  Point 
OF  Discovery. — In  the  locating  of  a  lode  mining  elaim,  the  require- 
ments of  section  1426  of  the  Civil  Code  as  to  the  posting  of  notioe 
of  location  at  the  point  of  discovery  must  be  complied  with. 

Quieting  Tii'le — Owneeship  of  Ci-aims — Finding. — ^In  an  action  to 
quiet  title  to  mining  claims,  where  plaintiff's  right  of  ownership  and 
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possession  was  in  no  way  dependent  upon  a  preeeriptive  title,  it 
was  sufficient  to  find  that,  at  the  commeneement  of  the  action, 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  claims, 
and  the  portion  of  a  finding  declaring  that  plaintiif  for  more  than 
five  years  prior  to  the  coskmencement  of  the  action  had  been  the 
owner  in  fee  and  entitled  to  the  possession,  maj  be  disregarded  as 
surplusage. 

OoNBTBUCTiON  OF  LOCATION  NoTiCBS. — Location  notices  should  be  liber- 
ally construed,  having  reference  to  the  circumstances  under  which, 
and  the  character  of  the  parties  by  which,  they  are  generally  made; 
and  in  determining  the  sufficiency  of  a  location  notice,  the  most  im- 
portant guide  is  the  purpose  of  the  notice,  which  is  to  identify  the 
land  claimed  witli  reasonable  certainty. 

To.— Identification  of  Claim  —  Evidence  —  Monuiixnts. — ^Under  sec- 
tion 1426  of  the  Civil  Code,  which  requires  a  deecription  of  the 
claim  by  reference  to  some  natural  object  or  permanent  monu- 
ment as  will  identify  the  claim  located)^  testimony  of  a  deputy 
United  States  mineral  surveyor  as  to  his  finding  stone  monuments 
om  the  exterior  boundaries  of  the  claim,  and  the  reference  in  the 
amended  location  certificate  thereto,  sufficiently  satisfies  the  require- 
ments of  the  code  provision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
(Butte  County.    K.  S.  Mahon,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  W.  Molkenbuhr,  for  Appellant 

W.  H.  Carlin,  for  Respondent 

HART,  J. — ^As  respondent  states  that  appellant,  in  his 
brief,  has  substantially  stated  the  ease,  we  adopt  appellant's 
statement,  as  follows: 

''This  is  an  action  to  quiet  title,  pursuant  to  section  2326, 
Revised  Statutes  of  the  United  States,  [Fed.  Stats.  Ann.,  2d 
ed.,  p.  563;  U.  S.  Comp.  Stats.  1916,  sec.  4623],  brought 
upon  adverse  claims  of  respondent  on  the  Samson  lode  and 
Annex  placer  locations  to  appellant's  application  for  United 
States  patent  on  the  Mammoth  lode  claim.  After  trial,  with- 
out a  jury,  the  court  rendered  judgment  in  favor  of  re- 
spondent, awarding  to  him  certain  areas  in  conflict  with 
appellant's  claim.  Appellant,  nevertheless,  was  awarded 
(upon  his  cross-complaint)  the  possession  of  a  small  frac- 
tion of  the  Mammoth  location.     Appellant  moved  for  a  new 

Se  Oal.  App.— 89 
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trial,  which  motion  was  denied.  An  appeal  was  thereafter 
taken  from  the  judgment. 

'' Respondent's  initial  and  sole  location  of  the  Annex  placer 
claim  was  made  January  1,  1909. 

''Respondent's  first  attempted  location  of  the  Samson  lode 
claim  was  made  January  1,  1911;  an  alleged  amended  loca- 
tion followed  on  August  26,  1911.  A  third  location  was 
made,  but  it  was  contended  during  the  trial  that  it  was  made 
pursuant  to  advice  and  instructions  of  respondent's  counsel; 
the  latter  testifying  that  had  he  known  of  the  existence  of 
the  second  location  of  August  26,  1911,  he  would  not  have 
advised  respondent  to  relocate ;  that  his  advice  was  given  be- 
cause a  certificate  of  the  searcher  failed  to  report  the  second 
location. 

"Appellant  located  the  Mammoth  lode  claim  on  July  15, 
1912;  an  amended  location,  preparatory  to  application  for 
patent  and  subsequent  to  a  survey,  was  made  August  27, 
1914. 

"Respondent  Samson's  location  was  claimed  to  have  been 
made  upon  a  vein  running  easterly  and  westerly;  appellant's 
location  was  upon  a  vein  having  a  northerly  and  southerly 
course. 

"Upon  motion  for  a  new  trial,  appellant  urged,  and  upon 
this  appeal  urges,  that  the  judgment  be  reversed  because  cer- 
tain indispensable  findings  in  favor  of  respondent  are  not 
supported  by  the  evidence." 

1.  Appellant  contends  that  finding  No.  1  is  not  supported 
by  the  evidence.  Said  finding  is:  "At  the  date  of  the  com- 
mencement of  this  action  plaintiff  was,  and  for  more  than 
five  years  prior  and  up  to  said  date  had  been,  ever  since  has 
been,  and  now  is,  the  owner  in  fee,  in  the  actual  possession 
and  entitled  to  the  possession  of"  two  parcels  of  land,  de- 
scribed by  metes  and  bounds. 

Appellant  makes  the  point  that  the  location  notice  of  the 
Samson  lode  claim  was  not  posted  at  the  point  of  discovery, 
as  required  by  section  1426  of  the  Civil  Code.  The  daim  is 
that  the  evidence  shows  it  to  have  been  posted  at  a  point 
seventy-five  feet  from  the  discovery. 

There  can  be  no  question  that  the  requirement  of  the  code 
must  be  complied  with.  Said  section  1426  is  almost  iden- 
tical in  lan^iage  with  section  3610  of  the  Political  Code  of 
Montana,  under  which  latter  section  it  has  been  held  that 
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the  posting  of  a  notice  of  location  sixty  feet  from  the  point 
of  discoveiry  did  not  comply  with  the  provisions  of  the  sec- 
tion. {Butte  Northern  Copper  Co.  v.  Badmilovich,  39  Mont. 
157,  [101  Pac.  1078].) 

Appellant  calls  attention  to  the  following  testimony  of  the 
plaintiff:  **Mr.  Carlin:  Q.  You  made  a  discovery  of  gold  on 
the  lodet  A.  Yes,  sir.  After  I  made  that  discovery  I  filed 
on  the  claim.  I  posted  the  notice.  Q.  Where!  A.  On  the 
lode.  The  Court:  Where,  with  relation  to  the  point  of  dis- 
covery? A.  Within  probably  seventy-five  feet  of  the  point 
of  discovery."  Immediately  following  said  testimony  is  this 
question  and  answer:  **Mr.  Carlin:  Tell  the  court  how  you 
posted  that  notice  and  what  you  did  in  posting  it.  A.  In 
the  first  place,  I  dumped  out  some  rock  and  found  there  was 
gold  in  it,  and  I  went  on  and  made  out  the  papers  and  put 
up  a  post ;  nailed  a  box  on  it ;  put  the  notice  in  it  and  put 
it  on  the  lode  and  surrounded  it  by  a  monument  of  rock 
right  where  the  quartz  diows — where  the  lode  shows." 

It  is  quite  evident  that  the  trial  court  must  have  considered 
the  witness'  statement  that  he  posted  the  notice  ** within 
probably  seventy-five  feet  of  the  point  of  discovery"  as  a  slip 
of  the  tongue  or,  perhaps,  made  through  a  misapprehension 
of  the  question  asked  him,  and  that  the  finding  was  based 
on  the  last  answer  above  quoted  which  showed  there  had 
been  a  compliance  with  the  requirements  of  the  section  as 
to  posting.  Therefore,  the  rule  that  the  legal  right  to  pos- 
session of  mining  claims  can  only  come  from  a  valid  loca- 
tion {Horswell  v.  Ruiz  ei  al,  67  Oal.  Ill,  [7  Pac.  197]),  is 
satisfied  in  this  case. 

That  portion  of  said  finding  No.  1  which  declares  that 
plaintiff,  '*for  more  than  five  years  prior"  to  the  commence- 
ment of  the  action,  had  been  the  owner  in  fee  and  entitled  to 
the  possession  of  the  Samson  lode  claim,  is  criticised  as  being 
erroneous  for  the  reason  that  respondent's  first  location  was 
made  on  January  1,  1911,  and  the  complaint  was  filed  De- 
cember 23,  1914,  a  period  of  less  than  four  years. 

As  seen,  the  finding  described  two  parcels  of  land  by 
metes  and  bounds.  It  is  conceded  that  the  description  of 
one  of  these  parcels  covered  the  Samson  claim  and  the  other 
the  Annex.  The  Annex  claim  having  been  located  January 
1,  1909,  the  finding,  so  far  as  that  parcel  was  concerned,  was 
true,  more  than  five  years  having  elapsed  between  the  data 
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of  the  location  and  the  filing  of  the  complaint,  while  it  would 
seem  that  it  was  not  true  as  to  the  Samson  daim.  As  stated 
by  appellant,  the  action  is  brought  upon  adverse  claims  by 
respondent  to  appellant's  application  for  patent.  Plaintiff's 
right  of  ownership  and  possession  is  in  no  way  dependent 
upon  a  prescriptive  title,  and  the  words,  "for  more  than  five 
years  prior,"  in  the  finding,  so  far  as  referring  to  the 
Samson  claim,  may  be  disregarded  as  surplusage.  (Dokerty 
V.  California  Nov.  etc.  Co,,  6  Cal.  App.  131,  [91  Pac.  419] ; 
Risdon  v.  Steyner,  9  Cal.  App.  344,  [99  Pac.  377].)  It  was 
sufficient  to  find  that,  at  the  commencement  of  the  action, 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  said 
mining  claims. 

It  is  next  contended  that  the  Samson  lode  location  was  not 
distinctly  marked  on  the  ground. 

The  plaintiff  testified  as  follows:  ''I  stepped  from  the 
point  where  I  put  the  [location]  notice  three  hundred  feet  in 
a  southerly  direction,  crosswise  from  the  lode.  .  .  .  Q.  What 
did  you  place  when  you  went  over  the  three  hundred  feett 
A.  Put  a  monument  there  of  4x4,  about  three  feet  high, 
between  three  and  four  feet,  and  placed  it  there  and  sur- 
rounded it  by  rocks.  From  this  monument  I  went  in  an 
easterly  direction  750  feet  and  also  put  there  a  4x4  and 
placed  a  rock  around  it — a  similar  monument.  Then  I  went 
three  hundred  feet  in  a  northerly  direction  and  placed  an- 
other monument  there.  That  brought  me  about  in  the  center 
line  of  the  claim  on  the  lode.  Then  I  went  three  hundred 
feet  in  a  northerly  direction  and  placed  another  similar  monu- 
ment there,  just  the  same.  Then  I  went  750  feet  easterly 
and  I  placed  a  similar  monument  there.  Then  I  went  on 
750  feet  more  and  I  placed  another  similar  monument. 
The  monuments  were  all  similar,  except  as  to  markings. 
Then  I  went  in  a  southerly  direction  three  hundred  feet  and 
placed  a  similar  monument  there.  That  took  me  to  about 
the  center  of  the  lode.  Then  I  went  three  hundred  feet 
more,  southerly,  and  placed  another  monument.  Then  I 
went  750  feet  in  an  eastern  direction  to  the  point  of  begin- 
ning, you  might  call  it,  on  the  side  line.  There  were  mark- 
ings on  the  monuments  or  stakes,  which  said  the  'Samson 
Mining  Claim,'  and  gave  the  description  of  the  corners.  For 
instance,  the  northeast  comer  was  markccl  'NE.'  and  so  on. 
I  don't  think  I  marked  the  stake  in  the  center  on  the  south 
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side  line.  Q.  When  you  got  through  there,  state  how  your 
claim  was  marked  on  the  ground.  A.  So  anyone  could  see 
it.    Plain.'* 

The  above  description  is  meaningless,  considered  as  the 
description  of  a  lode  mining  claim.  The  first  stake  south  of 
the  discovery  and  the  last  one  named  would  be  three  thou- 
sand feet  apart,  and  the  lines  would  not  entirely  inclose  any 
land.  But  it  will  be  observed  that  if  the  word  "easterly," 
which  we  have  underscored  in  the  above  description,  were 
to  be  read  "westerly,"  a  parallelogram  would  be  described 
having  the  prescribed  dimensions  of  a  lode  mining  claim,  to 
wit,  one  thousand  five  hundred  feet  in  length  and  six  hun- 
dred feet  in  width.  That  the  claim  was  in  fact  so  marked 
would  appear  from  the  testimony  of  B.  A.  Grass,  who  signed 
as  a  witness  the  notice  of  location  of  the  Samson  claim  made 
on  January  1,  1911.  He  testified:  "I  was  there  when  Batt 
put  up  the  stakes.  We  put  up  the  notice  and  then  Mr.  Batt 
put  up  the  corners  and  the  side  stakes.  The  notice  was  put 
up  about  the  center  of  the  daim,  east  and  west.  I  ascer- 
tained the  existence  of  the  lode  that  was  there;  it  ran  east 
and  west.  It  may  vary  a  few  degrees;  it  may  be  a  little 
north  of  west.  There  was  an  outcrop  in  the  ground  which 
you  could  follow.  The  claim  was  located  on  that  lode  and 
three  hundred  feet  on  each  side  thereof.  The  claim  was 
one  thousand  five  hundred  feet  in  length.  The  comers  and 
Aides  were  marked  with  stakes.  Mr.  Batt  and  his  son  put 
the  stakes  up  and  I  went  to  see.  He  told  me  to  see  whether 
those  stakes  were  up — ^they  were  all  up,  the  comers  or  end 
and  side  line  stakes ;  they  might  not  have  been  in  a  straight 
line  because  we  did  not  have  any  surveying  instruments. 
There  were  stone  monuments  around  all  of  the  stakes.  After 
we  got  through  marking  the  claim,  there  was  nothing  to  pre- 
vent any  person  going  on  there  and  seeing  the  boundaries 
of  the  claim.  It  was  in  plain  sight,  anyone  could  see  the 
monuments." 

In  the  amended  location  certificate,  dated  August  26,  1911, 
the  boundaries  of  the  Samson  claim  are  described  as  follows : 
"Beginning  at  a  monument  of  stones  placed  on  center  of 
said  ledge  or  lode  thence  three  hundred  feet  southerly  to 
monument  of  stones  placed  on  south  boundary  line,  thence 
westerly  750  feet  to  a  monument  of  stones  placed  on  south- 
west  comer,  thence  northerly  six  hundred  feet  to  a  mona- 
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ment  of  stones  placed  on  the  northwest  comer,  thence  east- 
erly one  thousand  five  hundred  feet  and  parallel  with  said 
vein  to  a  monument  of  stones  placed  on  the  northeast  corner, 
thence  southerly  six  hundred  feet  to  a  monument  of  stoiie^ 
placed  on  the  southeasterly  comer,  thence  westerly  750  feet 
to  monument  of  stones  and  place  of  beginning." 

J.  C.  Reaves,  a  deputy  United  States  mineral  surveyor, 
testified  that  he  surveyed  the  Samson  and  Annex  claims  in 
November,  1914 ;  that  he  had  with  him  a  copy  of  the  amended 
location  certificate  of  the  Samson  lode  and  that  Mr.  Batt 
pointed  out  to  him  location  stakes  andi  monuments.  At  the 
jiorthwest  comer  he  found  a  4x4  pine  post  in  a  mound  of 
stone;  the  posft  was  marked  ** Samson  NWcor."  At  the 
southwest  comer  he  found  a  4x4  post  in  a  mound  of  stone. 
At  a  point  on  the  south  side  line  he  found  a  mound  of  stone 
but  no  stake,  and  he  also  found  a  stake  in  a  mound  of  stone 
at  the  east  end  of  the  lode  line.  A  post  was  standing  with 
the  remains  of  a  box  **in  which  the  location  notice  was  said 
to  have  been  posted;  that  post  and  the  box  on  it  faced  an 
outcrop  of  quartz  near  a  tunnel."  The  witness  said  he 
found  no  evidence  on  the  southeast  corner,  on  the  southwest 
corner  or  on  the  corner  on  the  north  side  line,  and  he  stated 
that  "the  southeast  corner  fell  in  the  burned  portio-n  of 
Forbestown,  that  had  burned  probably  since  the  posts  were 
set."  The  witness  described  the  courses  and  distances  he 
ran,  which  differed  in  more  or  less  degree  from  the  calls  in 
the  amended  location  certificate  and  from  the  claim  as  de- 
lineated by  the  remaining  monuments.  We  are  not  inclined 
to  detail  his  testimony  at  length. 

•'Location  notices  should  be  liberally  construed,  having 
reference  to  the  circumstances  under  which,  and  the  char- 
acter of  the  parties  by  which,  they  are  generally  made;  and 
in  determining  the  sufficiency  of  a  location  notice,  the  most 
important  guide  is  the  purpose  of  the  notice,  which  is  to 
identify  the  land  claimed  with  reasonable  certainty."  (Green 
V.  Gavin,  10  Cal.  App.  330,  [101  Pac.  941].)  In  Talmadge 
V.  Si.  John,  129  Cal.  430,  [62  Pac.  79],  it  is  held  that  ''the 
proceedings  of  miners  in  the  location  of  mining  claims  are 
to  be  regarded  with  indulgence,  and  their  notices  of  location 
are  to  be  liberally  construed."  It  is  true  that  the  surveyor 
<{vew  in  some  of  the  lines  as  they  were  marked  on  the  ground 
(in  order  to  bring  the  boundaries  of  the  claim  within  the 
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limits  prescribed  by  law.  In  Lindley  on  Mines,  section  396, 
citing  Doe  v.  Sanger,  83  Cal.  203,  [23  Pac.  365],  it  is  said: 
'*For  the  purpose  of  obtaining  parallelism,  or  casting  off 
excess,  the  lines  may  be  drawn  in."  We  hold  that,  while  the 
markings  on  the  ground  were  not  exactly  where  they  should 
be,  they  were  sufficient,  taken  with  the  amended  location  cer- 
tificate, **to  identify  th»e  land  claimed  with  reasonable  cer- 
tainty." 

Section  1426  of  the  Civil  Code  requires  **a  description  of 
the  claim  by  reference  to  some  natural  object,  or  permanent 
monument,  as  will  identify  the  claim  located."  It  is  the 
contention  of  appellant  that  the  Samson  location  certificates 
do  not  show  a  compliance  with  that  requirement.  It  is  held 
in  Talmadge  v.  Si.  John,  supra,  that  **a  reference  to  per- 
manent posts  or  ston-e  monuments  erected  on  the  exterior 
boundaries  is  sufficient."  The  testimony  of  the  witness, 
Reaves,  as  to  his  finding  i^one  monuments  on  the  exterior 
boundaries  of  the  claim,  and  the  reference  in  the  amended 
location  certificate  thereto,  satisfy  the  requirement  of  the 
code  section  in  this  respect. 

Appellant  contends  that  a  map  made  by  the  surveyor  and 
appearing  in  the  transcript,  which  purports  to  show  the 
area  in  conflict  between  the  locations  of  plaintiff  and  de- 
fendant, is  without  support  in  the  eVidence.  As  we  have 
seen,  the  surveyor  testified  that  he  found  four  fixed  monu- 
ments, on  certain  comers  and  one  side  line  of  the  claim,  and 
with  one  boundary  line  fixed  the  remaining  three  could 
easily  be  established.  The  witness  testified:  '*I  established 
no  point;  I  simply  extended  the  original,  the  mound  pointed 
out  to  me  by  Mr.  Batt,  being  the  locator,  and  pointed  out  to 
me  that  he  located  to  be  the  original  location  monument. 
In  surveying,  I  considered  both  the  data  on  the  ground,  as 
well  as  that  given  in  the  notice  of  location."  We  think  the 
correctness  of  the  map  is  sufficiently  established  by  the  evi- 
dence. 

As  to  the  contention  of  appellant  that  the  location  as 
established  by  the  surveyor  is  excessive,  it  appears  from  the 
map  that  the  claim  does  not  form  a  perfect  parallelogram. 
Prom  the  northwest  and;  the  southwest  comers  the  respective 
lines  run  to  the  north  and  south  center  side  stakes  on  a  course 
S.  42°  08'  B.,  and  from  the  latter  points  to  the  northeast 
and  southeast  comers  on  a  course  S.  68°  28'  B.  As  a  con- 
sequence of  the  angles  thus  shown,  the  west  end  line  is  627 
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feet  and  the  east  end  line  is  608  feet  in  lengtlL  Bat  the 
sui^veyor  testified  that  the  distance  ''would  be  six  hundred 
feet  art  right  angles."  So  as  to  the  distance  from  the  point 
of  location  to  the  original  mound  in  the  center  of  the  south 
side  line,  which  appellant  asserts  exceeds  370  feet.  We  have 
the  testimony  of  the  surveyor  that  he  surveyed  a  claim  six 
hundred  by  one  thousand  five  hundred  feet 

We  cannot  hold  with  appellant  in  his  claim  that  the 
Annex  plaoer  location  is  void  because  respondent  failed  to 
^how  that  the  land  was  valuable  for  placer  mining.  In 
Garibaldi  v.  GrflZo,  17  Cal.  App.  540,  [120  Pac.  425],  we 
held:  ** Where  minerals  have  been  found,  and  the  evidence 
is  of  such  a  character  that  a  person  of  ordinary  prudence 
■would  be  justified  in  the  further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prosp^ect  of  success  in  developing 
a  valuable  mine,  the  requirements  of  the  statute  have  been 
met.'*  Plaintiff  testified  that  when  he  located  the  placer 
claim  on  January  1,  1909,  he  made  a  discovery  of  gold  there- 
in; that  he  panned  and  found*  there  was  some  gold  on  the 
claim ;  that  he  has  mined  the  claim  more  or  less  every  year 
p-" placer  mining,  washing  the  earth."  He  rftated  that  he 
had  kept  no  record  of  how  much  gold  he  had  taken  out; 
that  he  mined  with  water,  using  sluice-boxes  and  ground- 
sluices.  He  has  done  the  assessment  work  each  year  since 
locating  the  claim.  Under  these  circumstances  it  must  be 
held  that  the  land  was  valuable  for  placer  mining. 

Other  points  made  by  appellant  we  do  not  consider  neces- 
sary particularly  to  notice.  This  seems  to  be  a  case  where 
a  miner,  in  good  faith,  located  mining  claims  on  unoccupied 
public  domain  of  the  United  States.  At  the  time  of  Vhe  com- 
mencement of  the  action  he  had  been  in  possession  of  one 
xdaim  for  almost  six  years  and  of  the  other  for  nearly  four 
years.  The  annual  assessment  work  had  been  done  by  him 
on  both  claims.  Qold  had  been  found  in  botb,  and  a  tunnel 
212  feet  in  length  had  been  run  on  the  lode  claim. 

We  think  the  judgment  should  be  afi&rmed,  and  it  is  so 
ordered. 

Ghipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  jud^inrnt  in  the  district  coui*t  of  appeal,  was  denied 
by  the  supreme  court  on  May  27,  1918. 
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[Civ.  No.  1805.    Third  Appellate  District.— March  29,  1918.] 

THOMAS  B.  WALKER  et  al.,  Petitioners,  ▼.  W.  S. 
KINGSBURY,  Surveyor-General,  etc.,  Respondent 

Public  Lands — Temporary  Withdrawal  irom  Disposal— Advisabiutt 
OF  Includino  Within  Forest  Reservation — Right  of  Stati 
TO  Lieu  Lands. — Public  lande  temporarily  withdrawn  from  dispo* 
Bition  by  the  Secretary  of  the  Interior  which  would  otherwise  belong 
to  the  state,  pending;  determination  as  to  the  adTiaability  of  in- 
eluding  them  within  a  forest  reservation,  are  within  a  reservation 
within  the  meaning  of  section  2275  of  the  Revised  Statutes,  appro- 
priating and  granting  to  and  authorizing  the  state  to  select  other 
lands  where  school  lands  are  within  any  reservation. 

Id. — Restoration  of  Lands  to  Settlement — Question  fob  Oottbtb. — 
The  question  whether  lands  temporarily  withdrawn  from  disposition 
pending  determination  as  to  whether  they  should  be  included  in 
a  forest  reservation,  and  thereafter  restored  to  settlement,  were 
eliminated  from  the  forest  reservation  is  one  of  law,  and  the  courts 
are  not  bound  by  departmental  rulings. 

Id. — preselection  of  Originally  Selected  Lands — Right  of  State — 
Construction  of  Statutes. — Forest  reservations  first  authorized  in 
1891  are  identical  with  national  forests,  as  they  are  called  in  the  act 
of  Congress  of  1907  and  in  the  act  of  the  legislature  of  May  26, 
1917  (Stats.  1917,  p.  1218),  authorizing  reselection  when  lands  once 
selected  as  lieu  lands  are  closed  on  account  of  the  release  of  base 
lands  from  national  forests,  and  neither  act  requires  that  the  lands 
shall  have  been  permanently  included  in  a  national  forest  as  a  pre- 
requisite to  such  reselection. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  sanreyor-general  to  make  a  reselection 
of  state  lands. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  E.  Bolton,  and  Pardee  &  Pardee,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  R.  T.  :McKisick,  Dep- 
uty  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — Mandamus.  It  appears  from  the  peti- 
ti:m  that  on  January  9,  1907.  soet'on  IG.  township  46  north, 
luuge  3  east,  Mount  Diablo  base  and  mcridiaa,  in  this  state, 
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was  unsurveyed  land  and  on  that  date  was,  by  order  of  the 
Secretary  of  the  Interior,  ''withdrawn  from  all  forms  at 
disposal  under  the  public  land  laws  of  the  United  States, 
except  the  mineral  laws,  as  a  proposed  addition  to  the  Modoc 
Forest  Reserve,  in  California*';  that  prior  to  June  4,  1908, 
J.  E.  Pardee,  petitioners'  assignor,  made  application  to  the 
state  surveyor-general  to  purchase  certain  described  lands, 
"as  indemnity  state  school  land,"  said  land  so  selected  being 
vacant  public  land  and  subject  to  selection  by  the  state  as 
indemnity  state 'school  land;  Dhat  about  June  4,  1908,  the 
state  surveyor-general  filed  in  the  Susanville  land  oflSce  in- 
demnity state  school  land  selection  list  No.  5765,  for  the  land 
described  in  the  Pardee  application,  assigning  as  a  base 
certain  land  in  said  section  16 ;  that  thereafter  the  said  ap- 
plication was  approved  by  the  surveyor-general,  and  on  May 
25,  1909,  a  certificate  of  purchase.  No.  5853,  for  said  selected 
land,  was  issued  to  said  Pardee,  who  assigned  said  certificate 
to  petitioner  Walker,  and  the  latter  conveyed  to  petitioner 
Lumber  Company  an  interest  therein ;  that  on  December  26, 
1911,  said  section  16  was  re^ored  to  settlement,  and  to  entry 
on  January  25,  1912;  that  thereafter,  to  wit,  on  November 
14,  1912,  said  selection.  No.  5765,  was  held  for  cancellation 
by  the  commissioner  of  the  general  land  office,  "for  the 
stated  reason  that  said  base  land  in  section  16  .  .  .  had  since 
the  date  of  said  selection,  been  eliminated  from  the  Forest 
Reserve, *'  and,  thereafter,  to  wit,  August  3,  1915,  "the  said 
selection  was  canceled  by  the  United  States  Land  Depart- 
ment for  the  same  stated  reason  for  which  it  had  been  held 
for  cancellation  as  aforesaid";  that  said  selected  lands  are 
subject  to  selection  by  the  state  as  indemnity  state  school 
lands;  that  on  October  9,  1917,  petitioners  made  application 
to  the  respondent  as  state  surveyor-general,  to  reselect  said 
lands  pursuant  to  the  act  of  the  legislature  of  the  state  of 
California  approved  May  26,  1917  (Stats.  1917,  p.  1218)— 
sometimes  referred  to  as  chapter  674  of  the  statutes  of  1917 
— but  the  surveyor-general  refused,  and  still  refuses,  to  make 
such  reselection. 

In  his  answer  respondent  admitted  certain  of  the  facts 
alleged  in  the  petition,  including  those  averments  setting 
forth  certain  official  actions  and  the  dates  thereof;  alleged 
that  the  withdrawal  of  said  lands  in  section  16  'Svas  but 
temporary,  and  was  made  for  the  purpose  of  examining  their 
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adaptability  and  fitness  to  be  added  to  and  included  within 
said  Modoc  Forest  Reserve";  admits  ttiat  said  section  16 
was  restored  to  settlement  and  entry  as  alleged,  but  denies 
that  the  order  of  the  Secretary  of  the  Interior  '*  eliminated 
said  section  16  from  said  Modoc  Reserve  or  from  any 
National  Forest,  and  denies  that  said  section  16  was  at  any 
time  in  said  complaint  mentioned,  or  ever,  or  at  all,  a  part 
of  or  included  wfthin  the  exterior  boundaries  of  any  National 
Forest  whatever,'*  and  denies  that  said  section  was  ever  or 
at  all  excluded  from  said  Modoc  forest  reserve  or  from  any 
national  forest. 

At  the  hearing,  respondent  filed  copy  of  certain  official 
correspondence  relating  to  the  subject  of  the  action.  From 
these  documents  it  appears  that  on  November  14,  1912,  the 
commissioner  of  the  general  land  office  wrote  to  t^e  register 
and  receiver  of  the  Susanville  land  office,  in  which  attention 
was  called  to  the  filing  by  the  state  the  indemnity  land  selec- 
tion in  question,  **  included  within  the  boundaries  of  a 
temporary  forest  withdrawal."  The  letter  proceeds:  **An  ex- 
amination of  the  records  of  this  offiee  shows  that  the  above- 
described  lands  were  included  in  departmental  withdrawal 
of  January  5,  1907,  for  a  proposed  addition  to  t/he  Modoc 
national  forest,  but  were  restored  to  settlement  December 
26,  1911,  and  to  entry  January  25,  1912.  These  lands  hav- 
ing now  been  eliminated  from  the  forest  reserve,  there 
appears  no  reason  which  requires  or  justifies  any  exchange 
of  lands  with  the  state.  The  selection  in  lieu  thereof  is, 
therefore,  held  for  cancellation."  It  further  appear.^  that 
transferee  Pardee  appealed  from  this  decision  to  the  Secre- 
tary of  the  Interior.  In  his  decision,  April  6,  1915,  the 
secretary  of  that  department  said:  **The  appeal  contends 
that  the  base  tracts  were  at  the  time  of  selection  and  when 
the  selection  was  completed  a  portion  of  unsurveyed  section 
16  within  an  established  reservation  for  forest  purposes  and 
so  was  a  proper  legal  and  unsatisfied  base.  This  contention 
is  not  well  founded.  Said  section  16,  within  which  the  land 
lies,  had  been  withdrawn  temporarily  with  a  view  to  inclu- 
sion in  a  forest  reserve  but,  October  11,  1911,  it  was  resttored 
from  said  withdrawal  never  having  been  in  fact  included  in 
any  established  forest  reserve.  Land  temporarily  withflnnvn 
and  not  included  in  any  forest  reserve  is  not  proper  base 
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for  indemnity  school  selection.  State  of  California,  (37 
Land  Dec.  499).    The  decision  is  correct  and  is  affirmed.'' 

Petitioners  claim  the  right  to  have  the  state  make  a  reselec- 
tion  of  the  land  originally  selected,  basing  their  claim  upon 
the  act  of  May  26,  1917  (Stats.  1917,  p.  1218),  section  1  of 
which  reads  as  follows: 

''Section  1.  Where  the  state  has  made  a  selection  of  other 
land  in  lieu  of  a  sixteenth  or  thirty-sixth  section  within  a 
national  forest  and  such  selection  has  been  or  may  be  re- 
jected or  held  for  rejection  by  the  general  land  office  for  the 
stated  reason  that  since  the  date  of  such  selection  the  base 
land  has  been  excluded  from  such  national  forest,  it  shall 
be  the  duty  of  the  surveyor-general,  where  the  state  has 
sold  the  selected  land  and  upon  application  therefor  by  the 
holder  of  the  certificate  of  purchase,  to  reselect  the  land  on 
basis  of  the  character  of  the  bases  used  at  the  date  the  orig- 
inal selection  was  made,  whenever  such  bases  are  available; 
provided,  that  the  party  applying  for  such  reselection  shall 
pay  all  of  the  fees  and  expenses  required  under  the  rules  of 
the  United  States  land  office." 

The  position  taken  by  the  Interior  department  was  that 
the  withdrawal  being  but  temporary  and  the  land  not  having 
as  yet  been  incorpora*ted  as  part  of  a  forest  reserve,  and 
having  been,  when  the  case  was  acted  upon,  restored  to  entry, 
the  state  could  not  use  it  as  base  for  indemnity,  and  hence 
the  selection  was  disallowed  and  was  on  August  3,  1915, 
canceled.  We  do  not  understand  that  petitioners  claim  any 
right  arising  from  the  original  selection  made  under  Mr. 
Pardee's  application  except  as  it  brings  them  within  the  class 
of  persons  for  whose  benefit  the  act  of  May  26,  1917,  was 
passed.  We  are  thus  brought  to  the  question,  Was  the  act 
intended  to  apply  to  selections  made  ?n  lieu  of  school  land 
not  only  situated  within  the  boundaries  of  a  forest  reserve 
but  also  to  land  temporarily  withdrawn  and  for  the  time 
added  to  and  forming  a  part  of  such  reserve  t  The  language 
of  the  act  is:  "Where  the  state  has  made  a  selection  of  other 
land  in  lieu  of  a  sixteenth  or  thirty-si^h  section  within  a 
national  forest  and  such  selection  has  been  or  may  be  re- 
jected .  .  .  for  the  stated  reason  that  since  the  date  of  such 
selection  the  base  land  has  been  excluded  from  such  national 
fore^,  it  shall  be  the  duty  of  the  surveyor-<2:eneral,"  etc.  So- 
called  lieu  locations  are  initiated  under  section  2275  of  the 
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Revised  Statutes  of  the  United  States  as  amended  February 
28,  1891.  (26  Stats,  at  Large,  796,  c.  384,  [8  Fed.  Stats. 
Ann.,  2d  ed.,  p.  765;  U.  S.  Comp.  Stats.  1916,  sec.  4860]), 
which,  so  far  as  here  pertinent,  reads  as  follows:  "Sec.  2275. 
Where  settlementa  .  .  .  have  been  made,  before  the  survey 
of  the  lands  in  the  field,  which  are  found  to  have  been  made 
on  sections  16  or  36,  these  sections  shall  be  subject  to  the 
claims  of  such  settlers;  .  .  .  and  .  .  .  other  lands  of  equal 
acreage  are  hereby  appropriated  and  granted,  and  may  be 
selected  ...  in  lieu  of  such  as  may  be  thus  taken  by  pre- 
emption for  homestead  settlers.  And  other  lands  of  equal 
acreage  are  also  hereby  appropriated  and  granted,  and  may 
be  selected  by  said  state  or  territory  where  sections  16  or  36 
are  mineral  land,  or  are  included  within  any  Indian,  Mili- 
tary, or  other  reservation,  or  are  otherwise  disposed  of  by 
the  United  States."  It  is  the  latter  part  of  the  section  with 
which  we  are  here  concerned,  and  particularly  as  to  the  scope 
and  meaning  of  the  language,  **or  other  reservation,  or  are 
otherwise  disposed  of  by  the  United  States."  Does  this  pro- 
vision authorize  the  use  of  sections  16  and  36  (school  lands) 
as  base,  when  withdrawn  as  the  land  in  question  was  and 
attached  to  a  forest  reserve,  and  which,  when  the  selection 
was  made,  had  not  been  as  yet  incorporated  in  a  forest  re- 
serve permanently!  This  question  was  decided  in  Alberger 
V.  Kingsbury,  6  Cal.  App.  93,  [91  Pac.  674],  and  the  decision 
had  the  approval  of  the  supreme  court  by  denying  a  petition 
for  hearing  in  that  court.  The  land  in  that  case  was  with- 
drawn for  the  same  purpose  and  in  like  manner  and  was  to 
form  part  of  the  same  forest  reserve  as  was  the  land  in  the 
present  case.  The  action  was  to  compel  defendant  to  receive 
and  file  the  plaintiff's  application  to  purchase  certain  land  in 
lieu  of  section  16,  concededly  within  the  township  withdrawn. 
It  was  in  accordance  with  the  decision  in  that  case,  made 
in  July,  1907,  that  defendant,  in  1908,  when  the  Pardee 
application  was  made,  approved  the  location.  In  the  Alber- 
ger case,  the  question  was  very  fully  and  carefully  discussed 
and  was  well  sustained  by  decisions  of  the  United  States 
Supreme  Court.  We  quote  briefly:  **The  words  'other  res- 
ervations' are  evidently  used  in  a  broad  sense  in  the  statute. 
The  word  'reservation'  is  defined  in  the  Standard  Dictionary 
as  *that  which  is  reserved,  kept  back,  withheld.'  The  said 
si.xloenth  section,  to  which  the  state  would  be  otherwise  enti- 
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tied,  has  been  by  the  proper  authorities  of  the  United  States 
— the  Land  Department — ^kept  back,  wifliheld  and  reserved. 
It  has  been  reserved  with  a  view  to  including  it  in  a  per- 
manent forest  reserve.  The  state  is  not  now  entitled  to  it 
because  the  United  States  has  seen  fit  to  reserve  it  for  its  own 
uses.  It  is  no  answer  to  this  to  say  that  the  reservation  may 
not  be  made  permanent,  and  that  the  state  may  yet  be  enti- 
tled to  the  land.  That  might  be  said  as  to  any  other  kind 
of  reservation — for  military  purposes,  for  Indians  or  any 
other  purpose.  A  reservation  is  a  reservation,  no  matter 
what  may  be  ttie  purpose,  nor  for  how  long  a  time  the  reser- 
vation may  continue.  The  statute  does  not  fix  a  time  during 
which  it  shall  continue,  and  we  are  not  at  liberty  to  do  so. 
In  our  opinion  the  question  as  to  time  refers  only  to  the  time 
when  the  state  desires  to  take  the  land.  Can  the  state  take 
the  section  in  place  now!  Evidently  not,  because  it  has  been 
reserved  and  withheld  from  sale.  .  .  .  When  reservation  ex- 
ists— no  matter  how  long  it  may  continue — and  the  state  ia 
deprived  of  the  lands  in  place,  it  immediately  has  the  right 
to  select  and  take  other  lands  in  lieu  of  the  lands  withheld 
from  it.  This  right  continues  as  long  as  the  withdrawal  or 
reservation  continues.  We  know  of  no  decision  or  rule  of 
law  that  requires  the  state  to  try  the  question  as  to  the  time 
1/he  United  States  may  desire  to  keep  the  land  in  reserve." 
'*The  term  *  reservation,'  as  used  with  relation  to  the  public 
lands,  means  a  withdrawal  of  a  specified  portion  of  the  public 
domain  from  the  administration  of  the  land  office  and  from 
disposal  under  the  land  laws,  and  the  appropriation  thereof, 
for  the  time  being,  to  some  particular  use  or  purpose  of  the 
general  government."     (32  Cyc.  858.) 

It  will  be  observed  that  the  decision  of  the  Interior  De- 
partment was  made  after  the  land  in  question  was  restored 
to  entry.  It  was  restored  in  December,  1911,  to  settlement 
and  in  January,  1912,  to  entry.  It  was  in  November,  1912, 
that  the  commissioner  of  the  general  land  office,  in  passing 
upon  the  Pardee  location,  wrote  to  the  register  and  receiver 
of  the  SusanviUe  land  office,  calling  their  attention  to  the 
fact  that  the  land  was  included  within  the  boundaries  of  a 
temporary  forest  withdrawal  and  stating  that  "lands  were 
included  in  departmental  withdrawal  of  January'  5,  1907, 
for  a  proposed  addition  to  the  Modoc  National  Forest,  but 
v»orc  restored  to  settlement  December  26,  1911,  and  to  entry 
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January  25,  1912.  These  lands  having  now  been  eliminated 
from  the  forest  reserve,  tJhere  appears  no  reason  which  re- 
quires or  justifies  any  exchange  of  lands  with  the  state.'' 
It  was  on  appeal  from  this  decision  that  the  Secretary  of  the 
Interior  in  1915  confirmed  the  ruling  of  the  Land  Depart- 
ment. How  far  the  fact  that  the  land  was  restored  to  the 
state  before  the  Interior  Department  was  called  upon  to  de- 
cide the  Pardee  location,  we  do  not  know.  However,  it  is 
fair  to  assume  that  the  location  was,  in  part,  at  least,  can- 
celed because  it  was  the  opinion  of  the  Land  Department  of 
the  government,  expressed  in  the  letter  of  the  Secretary  of 
the  Interior,  that  "land  temporarily  withdrawn  and  not  in- 
cluded in  any  forest  reserve  is  not  proper  base  for  indemnity 
school  selection."  We  may  well  ask  what  was  meant  by  the 
Interior  Department  in  its  decision  when  it  said:  "These 
lands  having  now  been  eliminated  from  the  forest  reserve, 
there  appears  no  reason,"  etc.  How  could  the  lands  have 
been  "eliminated  from  the  forest  reserve"  if  they  did  not 
form  a  part  of  the  reserve  before  being  eliminated!  Here 
was  a  question  of  law  and  not  of  fact,  for  no  question  of 
fact  was  involved.  The  only  question  before  the  Land  De- 
partment was  one  of  construction  of  the  act  of  Congress  on 
an  admitted  state  of  facts.  As  a  question  of  law,  we  think 
the  decision  in  the  Alberger  case  unassailable  and  should 
have  been  followed  in  disposing  of  the  Pardee  selection,  for 
on  a  pure  question  of  law  the  courts  are  not  controlled  by 
departmental  rulings.  "It  is  urged  that  this  question  of 
title  has  been  determined  in  the  Land  Department  adversely 
to  the  claim  of  the  plaintiflE.  This  is  doubtless  true,  but  it 
was  so  determined,  not  upon  any  question  of  fact,  but  upon 
a  construction  of  the  law;  and  such  matter,  as  we  have  re- 
peatedly held,  is  not  concluded  by  the  decision  of  the  Land 
Department.  (Johnson  v.  Towsley,  80  U.  S.  (13  Wall.)  72, 
[20  L.  Ed.  485] ;  Shepley  v.  Cou}an^  91  U.  S.  330,  [23  L.  Ed. 
424] ;  Qwinhy  v.  Cordan,  104  U.  S.  420,  [26  L.  Ed.  800] ; 
Doolm  V.  Carr,  125  U.  S.  618,  624,  [31  L.  Ed.  844,  8  Sup. 
Ct.  Rep.  1228] ;  Lake  Superior  Ship  Canal,  R.  &  7.  Co.  v. 
Cunnvngham,  155  U.  S.  354,  [39  L.  Ed.  183,  15  Sup.  Ct.  Eep. 
103]."  Wisconsin  Central  R.  R.  Co,  v.  Forsythe,  159  U.  S. 
46,  61,  [40  L.  Ed.  76,  15  Sup.  Ct.  Rep.  1020,  1025].) 

The  question  now  bof^rc^  ns  must  be  dealt  with  not  only 
i:i   view  of  the  admitted  facts,  but  also  in  view  of  the  law 
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and  the  rights  of  parties  under  the  law.  We  are  to  deter- 
mine the  true  intent  of  the  remedial  statute  of  1917  under 
which  petitioners  are  seeking  relief.  It  may  be  proper  to 
state  that  when  these  reservations  were  first  authorized  in 
1891,  they  were  called  "Forest  Reserves.**  Later,  in  1907,  by 
act  of  Congress,  they  were  called  "National  Forests,"  and 
the  latter  appellation  is  the  one  used  in  the  act  of  1917, 
supra,  but  both  designations  refer  to  the  same  thing.  The 
legislature  has  said  by  the  act  of  1917  that  where  the  state 
has  made  a  selection  of  other  land  in  lieu  of  a  sixteenth  or 
thirty-sixth  section  "within  a  national  forest"  and  such  selec- 
tion has  been  rejected  "for  the  stated  reason  that  since  the 
date  of  such  selection  the  base  land  has  been  excluded  from 
such  national  forest,"  it  shall  be  the  duty  of  the  surveyor- 
general  to  reselect  the  land,  etc.  The  Pardee  selection  was 
in  lieu  of  part  of  a  sixteenth  section ;  it  was  finally  rejected 
for  the  stated  reason  that  since  the  date  of  the  selection  the 
base  land  had  been  excluded  from  the  forest  reservation,  and 
it  was  for  that  reason  the  state  was  not  entitled  to  indemnity. 
If,  therefore,  the  base  land  used  for  the  selection  was  within 
a  national  forest,  petitioners*  right  to  the  reselection  sought 
would  seem  to  be  dear.  It  was  held  in  the  Alberger  case 
that  this  base  land  was  a  part  of  the  reservation,  although 
made  so  temporarily  and  until  restored  to  entry,  its  legal 
status  was  the  same  as  any  other  land  included  in  the  reserve. 
Bearing  in  mind  that  the  terms  "forest  reserve"  and 
"national  forest"  mean  the  same  thing,  what  did  the  legis- 
lature intend  when  it  enacted  this  lawt  Did  it  intend  to 
confine  the  relief  to  cases  only  where  school  land  had  been 
permanently  incorporated  in  a  forest  reservation  and  after- 
ward restored  to  entry,  or  did  it  intend  to  give  relief  not 
only  to  such  cases  but  also  to  cases  where  the  school  land 
had  been  temporarily  attached  to  and  for  the  time  made  a 
part  of  a  reservation  or  national  forest! 

Respondent's  position  is  thus  stated  in  his  brief:  "We  re- 
spectfully contend  that  the  issue  really  presented  is  one  of 
fact,  viz.,  Was  said  section  16,  T.  46  N.,  R  3  E.,  M.  D.  B.  &  M., 
ever  included  within  or  excluded  from  a  national  forest!  It 
is  to  be  borne  in  mind  that  the  right  granted  by  the  pro- 
visions  of  chapter  674  of  the  California  Statutes  of  1917  is, 
by  carefully  guarded  language,  restricted  to  cases  wherein 
'the  base  land  has  been  excluded  from  such  national  forests.^ 
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The  act  says  nothing  about  'other  reservations,'  or  *  temporary 
forest  reserves.'  It  is  distinctly  and  definitely  limited  in 
its  application  to  national  forests." 

It  seems  to  us  we  are  authorized  to  presume  that  tlie  legis- 
lature used  the  terms  ''national  forest"  in  the  sense  the  court 
in  the  Alberger  ease  regarded  them;  that  the  indemnity  pro- 
vided by  section  2275  of  the  United  States  Revised  Statutes 
included  such  a  reservation  as  is  here  involved. 

We  do  not  think  we  are  compelled  to  put  an  interpreta- 
tion on  the  terms  '* national  forest"  which  would  restrict 
their  meaning  to  lands  embraced  in  what  respondent  is 
pleased  to  designate  as  a  permanent  reservation,  as  distin- 
guished from  lands  embraced  in  a  temporary  reservation, 
which  latter,  for  the  time  being,  are  part  of  such  permanent 
reservation.  We  have  seen  that  in  applying  existing  stat- 
utes, the  courts  make  no  such  distinction.  The  withdrawal 
of  land  for  forest  purposes  is  a  reservation  of  such  land,  and 
operates  as  effectively  for  all  purposes  of  disposition  when 
temporarily  withdrawn  as  when  set  apart  with  no  present 
intention  to  restore  it  to  entry.  In  point  of  fact,  govern- 
ment reservations  of  land  cannot  be  said  to  be  permanent  in 
the  sense  that  the  land  may  not  at  some  time  be  restored  to 
entry.  Land  set  apart  as  Indian  or  military  reservations 
has  been  in  various  instances  restored  to  public  entry.  Re- 
spondent's construction  of  the  statute  assumes  that  school 
land  in  what  he  speaks  of  as  a  permanent  national  forest  may 
be  restored.  Otherwise,  the  statute  would  have  no  applica- 
tion. No  satisfactory  reason  can  be  suggested  for  assuming 
that  the  legislature  intended  to  restrict  the  right  of  indem- 
nity to  cases  where  the  land  restored  had  been  withdrawn 
from  a  permanent  reservation.  No  such  cases  had  arisen 
when  the  act  of  1917  was  passed,  nor  was  there  any  reason 
for  anticipating  that  they  would  arise  in  the  near  future. 
But  cases  had  arisen  and  presumably  were  by  the  legislature 
known  to  exist  where  the  restored  land  had  been  incorporated 
in  a  reservation  with  a  view  of  becoming  part  of  a  permanent 
national  forest,  and  for  sufficient  reason  had  been  restored 
to  entry.  Such  land  bore  the  same  legal  relation  to  the 
national  forest  as  did  land  included  in  the  permanent  bound- 
aries, and  was  equally  entitled  to  the  remedial  provisions 
of  the  act  of  1917.  There  was  no  rrnson,  therofore.  for  mak- 
ing any  distinction  between  the  two  classes  of  land  selected 
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and  subsequently  restored.  We  think  that  when  the  state 
made  the  Pardee  selection  it  used  school  land  as  a  base  which 
had  become  for  the  time  part  of  and  was  "within  a  national 
forest,"  that  when  the  legislature  used  the  language,  ''within 
a  national  forest,"  it  intended  to  refer  to  all  school  land  which 
had  been  used  as  base  for  lieu  selection,  which  had  been  with- 
drawn by  the  Land  Department  for  forest  reservation  pur- 
poses, and  where  such  selection,  as  in  this  case,  has  been  re- 
jected by  the  general  land  office  for  the  stated  reason  that 
since  the  date  of  such  selection  the  base  land  has  been  ex- 
cluded from  forest  reservation  uses. 

Respondent  advances  the  point  that  the  writ  should  be  de- 
nied, because  if  issued,  it  would  be  an  idle  act,  and  this, 
for  the  reason  that  should  the  writ  be  granted  and  should 
the  respondent  comply  therewith,  the  reselection  would  be  re- 
jected when  it  reached  the  Land  Department  at  Washington. 
If  petitioners  have  the  clear  right  to  the  reselection,  as  we 
think  they  have,  under  the  act  of  1917  we  may  not  assume 
that  the  Secretary  of  the  Interior  will  arbitrarily  interfere 
with  its  consummation.  The  Land  Department  has  held  both 
ways,  as  we  understand,  during  different  administrations,  on 
the  very  question  here  involved.  That  department  may  not, 
should  the  question  again  be  presented,  hold  to  its  more 
recent  ruling.  At  any  rate,  our  duty  is  to  announce  the  law 
of  the  case  and  leave  the  consequences  to  take  care  of  them- 
selves. We  cannot  deny  the  relief  sought  on  the  assumption 
that  it  would  be  an  idle  act. 

Our  conclusion  is  that  the  writ  should  be  granted,  and  it 
is  so  ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judprment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  27,  1918. 
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[Crim.  No.  591.    Second  Appellate  Distriet— ^March  29,  1918.] 

In  the  Matter  of  the  Application  of  OEOBGE  HART  for  a 
Writ  of  Habeas  Corpua. 

Municipal  Oorpobations  —  Business  Licknss  Obdinancs  —  Estab- 
lishments Outside  City  Limits — Discbiminatoey  Regulation.— 
A  city  ordinance  requiring  the  payment  of  a  license  fee  of  twelve 
dollars  per  annum  by  every  person  selling  or  contracting  to  sell 
merchandise,  whose  establishment  is  within  the  boundaries  of  the 
city,  and  the  payment  of  a  license  fee  of  sixty  dollars  per  annum 
by  every  person  selling  or  contracting  to  sell  merchandise,  whose 
establishment  is  outside  of  the  city  limits,  is  discriminatory  and 
void,  as  an  attempted  protective  tariff  for  the  benefit  of  businesses 
located  in  the  city. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  ori^nally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Hutton,  Pogel  &  Coffin,  for  Petitioner, 

Charles  W.  Lyon,  City  Attorney,  and  Fredericks  &  Hanna, 
for  Respondent. 

WORKS,  J.,  pro  tern, — The  petitioner  operates  a  mercan- 
tile business  at  an  establishment  within  the  city  of  Santa 
Monica  and  sells  his  commodities  in  the  contiguous  city  of 
Venice,  sales  and  deliveries  being  made  by  him  after  the 
manner  which  is  employed  by  dealers  in  articles  of  the  same 
character,  which  dealers  have  their  places  of  business  located 
within  the  limits  of  Venice.  An  ordinance  of  the  last-named 
city  provides  for  the  licensing  of  certain  businesses  and  con- 
tains a  section  to  the  following  effect :  **For  every  person  .  .  • 
selling  or  contracting  to  sell  articles'*  of  various  kinds,  in- 
cluding the  commodities  dealt  in  by  the  petitioner,  ''to  per- 
sons not  regularly  engaged  in  carrying  on  such  lines  of  busi- 
ness, whether  by  sample  or  otherwise,  ,  .  .  not  otherwise 
provided  for  herein,  $60.00  per  annum;  provided  that  this 
shall  not  apply  to  persons  having  regularly  licensed  places 
of  business,  in  the  city  of  Venice,  taking  orders  for  or  sell- 
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ing,  goods  handled  by  them  in  their  respective  business." 
The  petitioner  was  arrested  and  is  imprisoned  for  making 
sales  within  Venice,  without  having  taken  out  the  license  re- 
quired by  the  section,  it  being  conceded  that  his  case  is  ''not 
otherwise  provided  for"  in  the  ordinance.  It  appears  that 
persons  whose  places  of  business  are  within  the  boundaries 
of  Venice  and  who  conduct  establishments  similar  to  that  of 
the  petitioner,  pay  a  license  fee  of  only  twelve  dollars  per 
annum  under  the  ordinance. 

The  petitioner  contends  that  the  ordinance  unjustly  dis- 
criminates against  him,  in  that  it  requires  from  him  a  license 
fee  of  sixty  dollars  per  year,  while  it  exacts  but  twelve 
dollars  per  year  from  others  similarly  situated,  except  that 
his  place  of  business  is  without,  while  theirs  are  within,  the 
city  of  Venice.  He  points  to  section  21  of  article  I  of  the  con- 
stitution of  California,  providing  that  no  **  citizen,  or  class 
of  citizens,"  shall  ''be  granted  privileges  or  immuniticis 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  citi- 
zens"; and  to  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  section  1,  to  the  effect  that  "No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Questions  similar  to  the  one  now  propounded  to  us  have 
been  before  the  courts  of  this  state  several  times.  The  re- 
spondent claims  that  the  ordinance  now  in  question,  so  far 
as  the  provisions  quoted  from  it  are  concerned,  is  constitu- 
tional under  the  decision  in  E<c  parte  Haskell,  112  Cal.  412, 
[32  L.  R.  A.  527,  44  Pac.  725].  The  ordinance  involved  in 
that  case  was  an  ordinance  of  the  city  of  Chico  and  the  per- 
son imprisoned  pursuant  to  its  terms  was  a  traveling  sales- 
man for  a  concern  in  Oakland.  It  was  insisted  that  he  could 
be  required,  constitutionally,  to  pay  a  higher  license  than 
that  exacted  from  merchants  selling  from  a  fixed  place  of 
business  within  the  municipality.  The  supreme  court  upheld 
this  view  in  the  following  language:  "The  very  power  to 
license  for  purposes  of  regulation  and  revenue  involves  the 
right  to  make  distinctions  between  different  trades  and  be- 
tween essentially  different  methods  of  conducting  the  same 
general  character  of  business  or  trade.     And  that  is  all  that 
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is  done  here.  While  it  may  be  true,  as  suggested  by  peti- 
tioner, that  Haskell  is,  in  a  sense,  a  merchant  equally  with 
those  having  a  fixed  place  of  business,  it  is  nevertheless  true 
that  the  manner  in  which  he  conducts  and  carries  on  his 
business  is  so  distinct  from  that  of  the  merchant  of  the  latter 
elass  as  to  make  it  essentially  a  different  business.'* 

The  petitioner  relies  upon  the  Matter  of  Hinei,  88  Cal. 
App.  45,  [164  Pac.  339].  In  that  case  one  who  operated 
and  maintained  a  laundry  wagon  was  under  imprisonment 
for  a  failure  to  take  out  a  license  under  an  ordinance  of  the 
city  of  Venice.  He  delivered  laundry  work  in  Yenioe  from 
an  establishment  outside  the  corporate  limits  of  the  eity,  in 
the  same  manner  that  laundry  work  was  delivered  to  the 
people  of  the  city  from  laundries  within  its  limits.  A  greater 
license  fee  was  sought  to  be  required  from  him  for  operating 
and  maintaining  his  wagon  than  from  those  conducting  laun- 
dry businesses  within  the  city,  for  the  conduct  of  such  busi- 
nesses. In  the  opinion  in  the  case  we  said:  ''We  are  of  the 
opinion  that  the  provisions  of  the  ordinances  under  which 
petitioner  has  been  convicted  attempt  to  create  and  enforce 
a  discrimination  not  based  upon  differences  in  the  nature  of 
the  business  being  transacted  or  differences  in  the  manner 
of  conducting  the  same  business,  or  any  other  difference  other 
than  the  mere  fact  of  difference  in  destination  of  the  goods 
collected  and  delivered  by  wagons  collecting  for  laundries 
located  outside  of  the  city  and  the  destination  of  goods 
collected  for  delivery  to  laundries  within  the  city.  The 
license  provisions  in  question  are  plainly  devised  as  a  pro- 
tective tariff  for  the  benefit  of  laundries  located  in  the  city 
of  Venice  or  laundry  wagons  doing  business  with  laundries 
locnted  in  the  city  of  Venice,  and  apparently  they  have  no 
other  purpose."  We  then  declared  the  assailed  provisions 
of  the  ordinance  to  be  void.  We  are  convinced  that  the  pro- 
visions which  are  attacked,  of  the  ordinance  now  before  us, 
are  also  ** devised  as  a  protective  tariff  for  the  benefit**  of 
lusincsses  located  in  the  city  of  Venice  and  that  "apparently 
tliey  have  no  other  purpose.**  Ordinance  provisions  having 
their  origin  in  such  a  purpose  cannot  stand.  This  proceed- 
ing is  TOled  by  the  Matter  of  Hiives  and  not  by  Ex  parte 
Baslx-ell, 

The  petitioner  is  discharged  from  custody. 

Cuiuey,  P.  J.,  and  James,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  9,  1918.  (See  In  re  Zany,  164 
Cal.  724,  [130  Pac,  TIOJ.) 


[CIt.  No.  1783.    Third  AppeUate  Diattict— March  29.  191R.J 

MARGARET    LONG,    Respondent,  v.  JOHN    BREUNER 
COMPANY  (a  Corporation),  Appellant 

Negligence — Fall  on  Inclined  Entrance  to  Store — Maintenance  at 
Steep  Grade — Question  for  Jurt. — In  an  action  for  damages  for 
personal  injniies  sustained  hj  a  customer  by  slipping  and  falling 
npon  an  incline  in  front  of  the  entrance  to  the  store  of  the  de- 
fendant, based  upon  the  alleged  negligence  of  the  defendant  in 
maintaining  such  incline  at  a  grade  of  from  thirty-five  to  fifty  per 
cent,  which  the  evidence  showed  was  from  five  to  ten  times  in  excess 
of  the  maximum  grade  established  by  custom  for  entrances  to 
buildings,  and  sixteen  times  greater  than  the  usual  grade,  it  was 
for  the  jury  to  say  whether  defendant  was  negligent,  and  a  motion 
for  a  nonsuit  was  properly  denied. 

Id.— Entrances  to  Stores— Duty  of  Proprietors. — It  is  the  duty  of 
a  corporation  conducting  a  merchandise  store,  which  it  invites  the  pub- 
lic to  patronize,  to  keep  the  entrances  and  passageways  to  and  from 
the  premises  in  a  safe  condition  and  to  use  ordinary  care  to  avoid 
accidents  to  patrons. 

Id. — Duty  of  Customers. — It  is  the  duty  of  customers  of  a  store  in 
passing  over  the  entrance  thereto  to  exercise  ordinary  care  to  avoid 
being  injured  by  reason  of  an  alleged  defect  therein. 

Nonsuit — When  Improper. — A  motion  for  a  nonsuit  is  not  to  be  granted 
when  there  is  any  substantial  evidence  which,  with  the  aid  of  all 
legitimate  inferences  favorable  to  the  plaintiff,  would  support  a 
verdict  or  finding  that  the  material  allegations  of  the  complaint  are 
true. 

Negligeno»— When  Question  of  Fact. — ^Negligence  is  a  question  of 
fact  for  the  jury,  even  where  there  is  no  conflict  of  the  evidence, 
if  different  conclusions  upon  the  subject  can  be  drawn  from  the 
evidence,  and  it  is  only  where  the  evidence  is  such  that  but  one 
conclusion  with  respect  to  negligence  would  be  reached  by  a  reason- 
able and  impartial  man  that  the  question  becomes  one  for  the  court. 

ij). — Evidence  —  Customary  Grade  of  Entrances  —  Testimony  or 
ARCiirrrxTs. — In  an  action  for  injuries  received  by  a  cnstomrr  Uy 
s!iii|*iii^  utul  fiUling  upon  an  incline  in  front  of  the  entrance  to  the 
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store  of  the  defendaDt,  tcstimonj  of  architects  that  the  nsual  grade 
of  such  entraDces  was  three  per  cent,  and  that  ten  per  cent  was 
the  greatest  approved  grade,  is  admissible,  as  the  expression  of  a 
fact,  and  not  the  opinion  of  the  witness. 

Id. — Evidence— Previous  AccrocNTS. — In  an  action  for  personal  inju- 
ries sustained  by  a  customer  by  slipping  and  falling  upon  an  incline 
in  front  of  the  entrance  to  the  store  of  the  defendant,  evidence  of 
a  witness  that  he  had  on  two  different  occasions  prior  to  the  acci- 
dent in  question  slipped  and  fallen  while  walking  over  the  incline, 
is  admissible,  since  such  evidence  tended  to  show  the  dangerous  char- 
acter of  the  place,  the  cause  of  the  accident,  and  to  bring  home  to 
defendant  knowledge  of  the  dangerous  condition  of  the  place. 

Id. — SiMi[«ARiTY  or  Accidents. — In  order  to  permit  the  admission  of 
testimony  of  previous  aceidenta,  it  is  not  necessary  that  it  be  shown 
that  such  accidents  occurred  under  circumstances  precisely  similar 
to  those  characterizing  the  accident  in  question,  but  it  is  sufficient 
if  it  be  shown  that  they  are  similar  in  their  general  character. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  trial. 
Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Myrick  &  Deering,  and  James  Waiter  Scott,  for  Appellant 

Irving  D.  Gibson,  E.  L.  Stockwell,  and  0.  E.  McLaughlin, 
for  Respondent. 

HART,  J. — A  jury  returned  a  verdict  in  favor  of  plain- 
tiff in  the  sum  of  four  thousand  five  hundred  dollars  as 
damages  sustained  by  her  on  account  of  injuries  caused  by 
her  slipping  and  falling  upon  an  incline  in  front  of  the  main 
entrance  to  the  store  of  the  defendant  in  Sacramento.  Judg- 
ment was  entered  for  that  amount,  from  which  and  from  tho 
order  denying  its  motion  for  a  new  trial  defendant  appeals. 

The  defendant  conducts  a  furniture  store  on  the  south 
side  of  K  Street  between  Sixth  and  Seventh  Streets,  in  said 
city  of  Sacramento.  At  the  time  of  the  accident  to  plaintiff 
there  was  a  concrete  incline  or  apron  leading  from  the  en- 
trance to  the  store  to  the  sidewalk.  The  grade  of  this  in- 
cline was  from  nothing,  where  it  joined  the  sidewalk,  to 
thirty-five  per  cent,  as  testified  by  one  witness,  or  fifty  per 
cent,  according  to  another,  at  the  point  where  plaintiff  was 
injured.     On    each    side    the    concrete  of    the  apron  was 
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rouDded  off.  to  meet  the  grade  of  the  sidewalk.  This  rounded- 
off  portion  was  about  a  foot  in  width  and  gradually  dimin- 
ished as  it  approached  the  edge  of  the  curbing,  and  it  had 
been  chipped  with  a  chisel  to  roughen  the  surface.  There  is 
a  column  at  each  side  of  the  entrance,  the  distance  between 
them  being  about  twelve  feet.  On  the  easterly  column  two 
steel  rods  supporting  an  awning  were  affixed  to  it,  the  lower 
end  of  the  rod  being  three  and  one-half  feet  above  the  side- 
walk. These  rods  prevented  one  from  walking  within  about 
eight  and  one-half  inches  of  the  post. 

On  October  24,  1914,  the  plaintiff,  who  was  then  sixty  years 
of  age  and  engaged  as  a  teacher  in  the  public  schools  of 
Sacramento,  did  some  shopping  in  defendant's  store.  Upon 
leaving  the  store  she  went  obliquely  out  of  the  door,  turned 
to  the  cast,  and  slipped  on  the  rounding  part  of  the  incline, 
very  close  to  the  column  at  the  east  side  of  the  entrance. 
There  had  been  no  rain  that  day  and  the  incline  was  dry. 
The  seriousness  of  the  injuries  suffered  by  plaintiff  is  not 
fliiostioncd  by  defendant. 

It  is  first  contended  by  appellant  that  its  motion  for  a  non- 
suit should  have  been  granted,  the  grounds  of  the  motion 
being  that  defendant  was  not  negligent  in  maintaining  the 
inclined  passageway,  and  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  look  and  pay  attention  to 
the  passageway  as  she  went  out. 

The  plaintiff,  testifying  on  direct  examination,  said  that 
there  was  **no  foreign  substance"  on  the  floor  near  the  ap- 
proach, and  that  she  did  not  stumble;  that  she  merely  slipped 
and  fell.  '*I  could  not  say,"  she  proceeded,  ** whether  I 
was  standing  on  my  toes  or  flat  on  my  foot.  I  was  just 
walking,  that  is  all.  I  slipped  on  the  right  foot,  my  foot 
nearest  to  the  building.  I  had  not  observed  the  nature  of 
the  incline  or  approach  before  I  slipped."  She  further  tes- 
tified that,  on  the  occasion  of  the  accident,  she  wore  a  pair 
of  Oxford  ties  or  low  shoes,  with  low  heels,  which  "were 
broader  and  flatter  than  these,"  referring  to  the  shoes  she 
was  wearing  when  testifying. 

On  cross-examination  she  stated  that  sho  had  frequently 
gone  into  the  store  in  question  through  the  front  cntvanje 
and  the  entrance  at  which  she  sustained  her  injuries;  th.-it 
f^'o  rrnld  not  say  whether  she  had  ever  particularly  noticed 
t!:c  ylope  or  the  nature  thereof  before  the  accident,  although, 
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she  said,  at  the  time  of  the  mishap  she  had  ''no  present 
knowledge"  of  the  slope  or  the  approach  or  its  character — 
that  is  to  say,  she  was  then  "conscious  of  knowing*'  nothing 
of  the  slope.  She  said  that  her  son  had  just  returned  to  her 
home  in  ill  health  and  that,  while  that  fact  ''probably  would 
have  caused  me  some  disturbance  of  my  mind  that  day,"  she 
"was  not  at  all  out  of  my  mind  in  any  way.  I  knew  what 
I  was  doing  all  the  time.  ...  I  myself  had  been  perfectly 
well  prior  to  this  time.  I  was  probably  walking  rather  rap- 
idly at  the  time  this  happened,  for  I  always  do,  or  always  did. 
I  could  not  givei  any  idea  about  how  rapidly  I  proceeded 
as  I  left  the  store.  I  know  probably  I  walked  as  I  generally 
do,  in  rather  a  rapid  manner.  The  skirt  I  wore  that  day 
was  neither  broad  nor  narrow.  It  was  a  medium  width  skirt 
— ^it  was  not  wide.  It  was  what  you  call  a  sensible  skirt." 
She  was  asked  whether  she  walked  directly  into  the  iron  rod 
or  column  standing  near  the  entrance,  and  whether,  as  she 
was  in  the  act  of  falling,  she  attempted  to  grab  the  rod.  She 
replied  that  she  did  not  think  so ;  that  she  was  looking 
fiitraight  ahead.  "I  know,"  she  added,  "my  mind  is  gener- 
ally occupied," 

It  is  not  deemed  necessary  to  reproduce  herein  in  detail 
the  testimony  of  the  expert  witnesses  as  to  the  grade  or  slope 
of  the  incline  and  as  to  the  usual  grade  or  slope  of  entrances 
to  public  buildings.  It  is  enough  to  say  that  from  the  tes- 
timony of  those  witnesses  the  jury  were,  so  far  as  it  may 
be  determined  from  the  bare  record  before  us,  justified  in 
finding,  as  impliedly  they  did  find,  that  the  incline  upon 
which  the  plaintiff  fell  had  a  grade  or  slope  of  fifty  per  cent, 
or,  in  other  words,  where  the  plaintiff  was  injured,  an  abrupt 
descent  of  approximately  one  foot  to  each  two  feet  of  dis- 
tance; that  the  passageway  over  and  through  which  the  plain- 
tiff passed,  at  a  point  just  before  she  reached  the  point  at 
which  she  fell,  had  a  grade  of  at  least  twenty-two  per  cent, 
the  part  having  the  lowest  degree  of  steepness  having  a 
gradient  of  fourteen  and  a  half  per  cent;  that  the  degree  of 
grade  or  slope  maintained  generally  to  entrances  from  side- 
walks to  buildings  employed  for  business  purposes  is  a  maxi- 
mum of  five  per  cent  to  ten  per  cent,  the  usual  grade,  how- 
ever, being  about  three  per  cent.  Thus,  ass  is  susjcjested  by 
counsel  for  respondent,  it  is  clear  that  there  was  evidence 
from  which  the  jury  could  ju.stly  have  concluded,  as  mani- 
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festly  they  did  conclude,  that  the  grade  at  the  point  where 
the  plaintiff  fell  and  was  injured  being  fifty  per  cent,  was 
from  five  to  ten  times  in  excess  of  the  maximum  grade  which 
it  was  the  custom  to  establish,  maintain,  and  use  for  en- 
trances to  public  buildings  and  over  sixteen  times  greater 
than  the  usual  grade  of  such  entrances,  which  it  was  testi- 
fied is  three  per  cent. 

The  above  is  a  sufficient  reference  to  the  evidence  to  show 
that,  without  question,  the  case  as  made  by  the  plaintiff  was 
one  which  the  court  was  required  to  submit  to  the  abitra- 
ment  of  the  jury.  In  other  words,  the  evidence  as  to  the 
character  of  the  entrance,  that  is,  as  to  the  grade  or  slope 
thereof,  was  such  as  to  make  the  question  whether  the  de- 
fendant was  guilty  of  negligence  in  thus  maintaining  it  or 
whether  the  entrance  as  so  maintained  was  unsafe  or  dan- 
gerous for  the  use  for  which  it  was  intended  and  to  which  it 
was  put  peculiarly  one  for  the  jury's  solution.  And,  in  clear 
and  readily  understandable  language  the  question  was  sub- 
mitted to  the  jury  by  the  trial  court  in  its  charge,  wherein 
it  correctly  instructed  the  jury  that  the  defendant,  being 
engaged  in  conducting  a  merchandise  store  which  it  invited 
the  public  to  patronize,  the  duty  rested  upon  it  to  keep  the 
entrances  and  passageways  to  and  from  the  premises  as  so 
occupied  and  used  by  it  in  a  safe  condition,  **and  to  use 
ordinary  care  to  avoid  accidents  or  injury  to  those  properly 
and  lawfully  entering  upon  or  leaving  its  premises  through 
sufih  entrances  or  passageways  in  connection  with  the  trans- 
action of  business  on  such  premises*';  and  further,  that  **if 
you  find  that  said  entrance  or  passageway  [the  entrance  or 
passageway  where  the  plaintiff  here  was  injured]  was  in  an 
unsafe  or  dangerous  condition,  and  that  such  condition  was 
the  proximate  cause  of  said  injuries  to  plaintiff,  defendant  is 
liable  therefor  if  its  managers,  officers,  or  agents  knew  of 
such  alleged  unsafe  or  dangerous  condition,  or  if,  as  careful 
and  prudent  men,  they  should  have  known  it,  provided  that 
plaintiff  was  in  the  exercise  of  ordinary  care." 

Nor  can  we  say,  on  the  evidence,  that,  as  a  matter  of  law, 
the  plaintiff  was  herself  guilty  of  negligence  proximately 
causing  or  contributing  to  the  accident  and  her  consequent 
injuries.  It  was,  of  course,  the  duty  of  the  plaintiff  in  pass- 
in  t?  over  the  entrance  to  exercise  ordinary  care  to  avoid  being 
injured  by  reason  of  the  alleged  defectiveness  of  the  passage- 
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way,  or,  as  the  court  instructed  the  jury,  to  exercise  ordinary 
prudence  under  the  circumstances — ^that  degree  of  care  which 
would  or  should  be  observed  under  the  given  circumstances 
by  the  average  ordinarily  careful  person.  Whether  the  con- 
duct of  the  plaintiff,  when  attempting  to  pass  through  and 
over  the  entrance,  measured  up  to  that  degree  of  care  was, 
in  our  view,  a  question  for  the  jury  under  the  proofs  as 
adduced  before  them.  The  plaintiff  declared  that  she  started 
to  pass  through  the  passageway  in  rather  a  rapid  walk, 
her  usual  manner  of  walking.  She  had  frequently  passed 
through  the  same  entrance,  but  had  never  particularly  noticed 
the  character  of  the  grade  from  the  store  to  the  sidewalk. 
While  she  had  her  mind  to  some  extent  on  an  invalid  son. 
she  said  she  was  **not  at  all  out  of  her  mind  in  any  way," 
and  *'knew  what  she  was  doing  all  the  time."  She  further 
testified  that  it  was  not  a  wet  or  rainy  day,  that  there  was 
no  "foreign  substance"  on  the  floor  of  the  passageway,  by 
which  she  meant,  undoubtedly,  that  there  was  nothing  there- 
on which  would  cause  her  to  slip  or  stumble,  and  that  she  did 
not  slip  or  strike  anything  which  would  cause  her  to  lose  her 
footing.  Counsel  for  the  defendant  insist,  however,  that  the 
plaintiff  failed  ''to  look  and  pay  attention  to  the  nature  of 
the  passageway  as  she  went  out  from  the  store,  thereby 
occasioning  her  downfall."  There  is  no  testimony  warrant- 
ing that  assertion,  except  in  so  far  as  such  an  inference 
might  be  drawn  from  her  statement  that  she  had  never  par- 
ticularly noticed  the  nature  of  the  incline  and  that  she  left 
the  store  through  the  entrance  at  her  usual  rapid  walking 
gait.  Ent,  from  her  statement  that  she  was  "not  at  all  out 
of  her  mind  in  any  way,"  "knew  what  she  was  doing  all  the 
time,"  referring  to  the  time  that  she  was  in  the  act  of  pass- 
ing over  the  approach,  the  inference  is  equally  reasonable  \ 
that  she  was  paying  attention  to  her  steps  or  exercising  rea- 
sonable care  for  her  own  protection  when  attempting  to  pass 
down  the  incline. 

It  would  seem  to  be  hardly  necessary  to  repeat  herein  these 
well-settled  propositions:  1.  That  a  motion  for  a  nonsuit  is 
not  to  be  granted  when  there  is  any  substantial  evidence 
which,  with  the  aid  of  all  legitimate  inferences  favorable  to 
the  plaintiff,  would  support  a  verdict  or  finding  that  the 
pnterial  alloiintinns  of  the  complaint  arc  true  (Bvrr  v.  Umted 
Uailroads,  1G3  Cal.  663,  665,  [126  Pac.  873];  Kimic  v.  San 
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Jose-Los  Gastos  etc.  By.  Co.,  156  Cal.  379,  [104  Pac.  986] ; 
Archibald  E^ate  v.  Mahesoru,  5  Cal.  App.  441,  [90  Pac.  723] ; 
Nov^Refillable  Bottle  Co.  v.  Boberison,  8  CaL  App.  103,  [96 
Pac.  324] ;  Bush  v.  Wood,  8  Cal.  App.  651,  [97  Pac.  709] ; 
O'Connor  v.  Hooper,  102  Cal.  528,  [36  Pac.  939]) ;  2.  That 
**  negligence  is  a  question  o£  fact  for  the  jury,  even  where 
there  is  no  conflict  of  the  evidence,  if  different  conclusions 
upon  the  subject  can  be  drawn  from  the  evidence"  {Wahl- 
gren  v.  Market  8t.  By.  Co,,  132  Cal.  656,  [62  Pac.  308,  64 
Pac.  993]) ;  3.  That  "it  is  only  where  the  evidence  is  such 
that  but  one  conclusion  with  respect  to  negligence  would  be 
reached  by  a  reasonable  and  impartial  man  that  the  question 
becomes  one  for  the  court."  {Bwrr  v.  United  BaUroads,  163 
Cal.  663,  [126  Pac.  873].) 

Considering  the  testimony  in  view  of  the  foregoing  rules, 
it  is  clear  that  the  motion  for  a  nonsuit  was  properly  disal- 
lowed upon  both  the  grounds  upon  which  it  was  predicated, 
viz. :  1.  That  the  evidence  failed  to  show  that  the  defendant 
was  guilty  of  negligence  in  the  manner  in  which  it  maintained 
the  passageway  where  the  plaintiflF  was  injured;  2.  That  it 
was  the  plaintiff's  own  negligence  which  directly  caused  or 
contributed  to  her  injuries. 

After  the  motion  for  a  nonsuit  was  denied,  the  defendant 
introduced  testimony  which,  naturally  enough,  tended  to 
destroy  the  effect  of  that  presented  in  support  of  the  com- 
plaint. The  effect,  however,  was  only  to  create  an  evidential 
conflict,  which  it  was  for  the  jury  to  settle. 

It  is  next  contended  that  the  ruling  whereby  certain  archi- 
tccts  and  building  contractors,  testifying  as  experts,  were 
permitted  to  give  testimony  relative  to  the  standard  or  gen- 
erally approved  grade  of  approaches  to  public  buildings  was 
erroneous  and  prejudicial.  The  disposal  of  this  point  will  at 
the  same  time  dispose  of  the  statement  by  counsel  for  the 
defendant  that  the  court  allowed  the  same  witnesses  to  tes- 
tify directly  to  the  dangerous  condition  of  the  approach  in 
question. 

According  to  the  testimony  of  the  architects  and  building 
contractors,  as  we  have  already  shown,  the  usual  or  approved 
grade  for  such  slopes  is  three  per  cent,  and  the  maximum  no 
greater  than  five  to  ten  per  cent.  The  importance  and  sig- 
nificance of  this  testimony  is  obvious,  since,  acceptino:  it  as 
showing  what  the  customary  or  standard  and  approved  grade 
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of  the  inclines  to  such  approaches  is,  readily  it  is  thus  made 
to  appear  that  the  slope  of  the  approach  to  the  defendant's 
building,  where  the  plaintiff  was  injured,  was  greatly  in 
excess  of  what  it  should  be  to  render  it  reasonably  safe  to 
those  passing  over  it.  The  contention  is  that  the  testimony 
involved  mere  opinions  of  the  witnesses  upon  a  subject  not 
coming  within  the  category  of  those  upon  which  opinion  tes- 
timony is  required  or  allowable,  and,  therefore,  the  ruling 
permitting  it  to  be  received  involved  an  invasion  of  the  prov- 
ince of  the  jury. 

But,  in  point  of  fact,  the  testimony  referred  to,  while  that 
of  experts,  did  not  involve  a  direct  expression  of  the  opinions 
of  those  witnesses  as  to  the  safety  of  the  approach  in  ques- 
tion. They  were  not  asked,  nor  did  they  express,  their  opin- 
ions as  to  the  character  of  the  grade  or  the  condition  for 
safety  to  those  using  it  of  the  approach  where  the  plaintiff 
received  her  injuries.  They  were  merely  asked  to  state  as  a 
fact — a  matter  within  their  own  knowledge — ^what  the  stand- 
ard or  generally  approved  grade  of  approaches  to  public 
buildings  is.  In  reply,  they  stated  what  such  grade  is  as  a 
f€Lci  of  which  they  had  knowledge  and  not  as  their  opinions 
of  what  it  is.  They  stated  no  conclusion  from  their  own 
opinions  respecting  the  ultimate  issues  which  it  was  for  the 
jury  to  draw.  But  their  testimony,  it  is  to  be  admitted,  was 
as  to  a  matter  not  within  common  knowledge;  and  if  we 
should  concede  that  it  was  in  the  strictest  sense  opinion  testi- 
mony, we  would  still  be  of  the  belief  that  it  was  not  only 
proper,  but  essential,  to  an  enlightened  consideration  and 
determination  of  the  questions  whether  the  defendant  was 
negligent  in  the  maintenance  of  the  approach  where  the 
plaintiff  was  injured,  and,  if  so,  whether  such  negligence  was 
the  proximate  cause  of  her  injuries.  In  other  words,  it  was 
proper  and  necessary  to  the  elucidation  of  other  pertinent 
facts  in  i^nie. 

Manifestly,  to  determine  whether  there  was  negligence  in 
the  act  and  fact  of  maintaining  the  approach  in  the  condi- 
tion in  which  it  then  was,  the  jury  were  required  first  to  find 
whether  the  approach,  as  then  maintained,  was  in  and  of 
itself  dangerous  or  unsafe  as  a  passageway  to  the  defendant's 
store.  The  average  person,  without  experience  in  or  knowl- 
edge of  such  matters,  certainly  would  not  know  from  his  own 
knowledge  or  observation  what  the  standard  and  approved 
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grade  of  such  approaches  is.  Nor  would  he  probably  know. 
or  comprehend,  from  a  mere  description  of  the  incline  or  the 
degree  of  the  grade  thereof  by  others,  whether  it  was  of  a 
degree  of  grade  to  make  it  a  dangerous  place  for  persons 
to  pass  over.  By  a  comparison  of  what  the  architects  and 
building  contractors  declared  to  be  the  standard  or  uniformly 
approved  grade  of  such  approaches  with  the  grade  of  the 
approach  to  the  defendant's  store,  as  it  was  described  by 
the  witnesses  who  had  taken  measurements  of  it  with  a  view 
of  ascertaining  the  degree  of  the  grade  thereof,  the  jury 
could  the  more  readily  and  intelligently  determine  whether 
the  latter  approach  was  safe  or  unsafe  to  pass  over. 

Thus  it  is  clear  that  the  testimony  was  important  and 
relevant,  and  that  it  was  competent,  we  make  no  doubt.  It 
belongs  to  a  class  of  testimony  which  has  been  uniformly 
sanctioned  by  the  courts  and  text-writers  as  essential  if,  in- 
deed, not  well-nigh  indispensable,  in  many  instances,  par- 
ticularly in  jury  trials,  to  the  crystallization  of  intelligent 
and  just  results.  In  ** Ruling  Case  Law,"  volume  11,  page 
673,  we  find  the  rule  with  respect  to  opinion  testimony,  as 
deduced  from  the  cases,  of  which  there  is  an  almost  unlim- 
ited number,  as  follows:  ''It  may  be  stated  as  a  general 
proposition  that  there  are  two  classes  of  cases  in  which  expert 
testimony  as  to  the  facts  is  admissible.  To  the  one  class 
belong  those  cases  in  which  the  conclusions  to  be  drawn  by 
the  jury  depend  on  the  existence  of  facts  which  are  not 
common  knowledge  and  which  are  peculiarly  within  the 
knowledge  of  men  whose  experience  or  study  enables  them  to 
speak  with  authority  upon  the  subject.  If,  in  such  cases,  the 
jury,  with  all  the  facts  before  them,  can  form  a  conclusion 
thereon,  it  is  their  sole  province  to  do  so.  In  the  other  class 
we  find  those  cases  in  which  the  conclusions  to  be  drawn  from 
the  facts  stated,  as  well  as  knowledge  of  the  facts  themselves, 
depend  upon  professional  or  scientific  knowledge  or  skill  not 
within  the  range  of  ordinary  training  or  intelligence.  In 
such  cases  not  only  the  facts,  but  the  conclusions  to  which 
they  lead,  may  be  testified  to  by  qualified  experts.  The  dis- 
tinction between  these  two  kinds  of  testimony  is  apparent. 
In  the  one  instance  the  facts  are  to  be  stated  by  the  experts 
and  the  conclusion  is  to  be  drawn  by  the  jury;  in  the  other, 
the  expert  states  the  facts  and  gives  his  conclusion  in  the  form 
of  an  opinion  which  may  be  accepted  or  rejected  by  the  jury. 
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If  the  knowledge  of  the  experts  consists  in  descriptive  facta 
which  can  intelligently  be  communicated  to  others  not 
familiar  with  the  subject,  the  case  belongs  to  the  first  class." 

The  last  point  is  as  to  the  testimony  of  one  "Williams,  who 
testified  for  the  plaintiff.  This  witness  was  permitted,  over 
the  objection  of  the  defendant,  to  testify  that  he  had,  on 
two  different  occasions  prior  to  the  accident  to  the  plaintiff, 
slipped  and  fallen  while  walking  over  the  approach  where 
the  plaintiff  received  the  injuries  of  which  she  here  com- 
plains. It  is  contended  that  this  testimony  was  inadmissible, 
because  it  brought  into  the  ease  a  collateral  issue,  a  matter 
res  inter  alios  acta.  The  specific  ground  of  objection  was, 
first,  that  there  was  no  showing  that  the  defendant  or  any 
of  its  oflBcers  or  agents  knew  that  Williams  had  fallen  upon 
the  incline,  *'or  that  they  had  knowledge  that  the  incline 
was  of  such  a  character  as  might  reasonably  be  expected  to 
lead  to  the  fall  of  some  customer."  Further  objecting,  coun- 
sel urged  that,  if  the  testimony  was  offered  for  the  purpose 
of  showing  that  the  entrance  was  inherently  unsafe,  it  was 
not  admissible  in  the  absence  of  a  showing  that  the  circum- 
stances and  conditions  ''surrounding  the  falls  of  Williams" 
were  the  same  as  those  existing  at  the  time  the  plaintiff  fell, 
and  that  no  such  showing  was  made. 

We  think  the  evidence  was  admissible  upon  the  general 
proposition  that  testimony  of  previous  accidents  similar  to 
the  one  in  question  not  only  tends  to  show  the  dangerous 
character  of  the  place,  but,  where  the  previous  accidents  have 
occurred  under  substantially  the  same  general  circumstances 
of  the  subsequent  accident,  tends  to  disclose  the  cause  of 
the  latter,  and,  furthermore,  tends  to  bring  home  to  the  per- 
son maintaining  the  place  where  the  injury  occurred  knowl- 
edge of  the  dangerous  condition  of  such  place.  {Dyas  v. 
Sav^tJiem  Pac.  Co.,  140  Cal.  296,  305,  306,  [73  Pac.  972] ; 
District  of  Columbia  v.  Armes,  107  U.  S.  519,  [27  L.  Ed. 
618,  2  Sup.  Ct.  Rep.  840] ;  SrmtJt  v.  Seattle,  33  Wash.  481,  ^ 
[74  Pac.  674];  Wigmore  on  Evidence,  sec.  458;  Chamber) 
layne  on  Modern  Law  of  Evidence,  sec.  3198.) 

In  the  Armes  case,  a  policeman  who  saw  Armes  fall  on  aj 
sidewalk,  which  was  defectively  constructed  and  maintained, 
was  asked,  after  testifying  to  the  accident,  whether,  while  on 
his  beat,  other  accidents  had  happened  at  that  place.     The 
question  was  objected  to  on  the  ground  that  it  tended  to  iu- 
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troduce  collateral  issues  into  the  case,  but  the  objection  was 
overruled,  and  the  witness  replied  that  he  had  witnessed 
other  accidents  there.  The  United  States  supreme  court, 
replying  to  the  point  as  thus  made  with  reference  to  that 
testimony,  said,  speaking  through  Mr.  Justice  Field:  '*The 
admission  of  this  testimony  is  now  urged  as  error ;  the  point 
of  the  objection  being  that  it  tended  to  introduce  collateral 
issues  and  thus  mislead  the  jury  from  the  matter  directly  in 
controversy.  Were  such  the  case,  the  objection  would  be 
tenable ;  but  no  dispute  was  made  aa  to  these  accidents,  no 
question  was  raised  as  to  the  extent  of  the  injuries  received; 
no  point  was  made  upon  them;  no  recovery  was  sought  by 
reason  of  them;  nor  any  increase  of  damages.  They  were 
proved  simply  as  circumstances  which,  with  other  evidence, 
tended  to  show  the  dangerous  character  of  the  sidewalk  in 
its  unguarded  condition.  The  frequency  of  accidents  at  a 
particular  place  would  seem  to  be  good  evidence  of  its  dan- 
gerous character ;  at  least,  it  is  some  evidence  to  that  effect. 
Persons  are  not  wont  to  seek  such  places,  and  do  not  will- 
ingly fall  into  them.  Here  the  character  of  the  place  was 
one  of  the  subjects  of  inquiry  to  which  attention  was  called 
by  the  nature  of  the  action  and  the  pleadings,  and  the  de- 
fendant should  have  been  prepared  to  show  its  real  character 
in  the  face  of  any  proof  bearing  on  that  subject.  Besides 
this,  as  publicity  was  necessarily  given  to  the  accidents,  they 
also  tended  to  show  that  the  dangerous  character  of  the 
locality  was  brought  to  the  attention  of  the  city  authorities." 
(See,  also,  Quinlon  v.  Utica,  74  N.  Y.  603;  Chicago  ▼.  Powers, 
42  111.  169,  [89  Am.  Dec.  418].)  There  are  many  other  cases 
to  the  same  effect,  but  the  doctrine  is  too  well  settled  to  make 
further  citations  herein  necessary. 

It  is  in  effect  contended,  however,  that,  before  previous 
accidents  may  be  shown,  it  must  be  made  to  appear  that  such 
previous  accidents  occurred  under  circumstances  precisely 
similar  to  those  characterizing  the  later  or  subsequent  one, 
and  that  no  such  showing  was  made  in  this  case.  We  think, 
though,  that  the  rule  is  that  the  previous  accidents  need  only 
be  similar  in  their  general  character  to  the  one  in  question 
to  render  proof  of  them  admissible.  There  is  no  claim  that 
Williams  did  not  fall  upon  the  approach  upon  which  the 
plaintiff  fell  and  received  her  injuries.  Nor  is  there  any 
claim  that  the  approach,  as  it  existed  at  the  time  of  the  acci- 
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dent  to  the  plaintiff,  had  not  been  in  the  same  condition  con- 
tinuously for  a  long  period  of  time  prior  and  down  to  the 
time  when  the  plaintiff  fell  thereon.  Indeed,  it  appears  that 
Williams  was  able  to  identify  the  approach  from  a  photo- 
graph thereof  which  was  taken  shortly  after  the  plaintiff  was 
injured  and  which  was  exhibited  at  the  trial,  and  this  was 
some  evidence  tha/t  the  general  conditions  surrounding  the 
approach  when  he  fell  thereon  on  the  two  occasions  referred 
to  by  him  were  substantially  the  same  as  they  were  when 
the  plaintiff  received  her  injuries. 

We  have  now  considered  all  the  general  propositions  upon 
which  a  reversal  is  urged,  and,  as  is  manifest  from  the  fore- 
going discussion,  we  have  discovered  in  the  record  no  just 
reason  for  disturbing  the  result  arrived  at  below. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  April  27,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  May  27,  1918. 


[dv.  No.  2293.    FIret  Appellate  District.— Marcli  29,   1918.] 

LOBBETT  &  DEAN  (a  Corporation),  Appellant,  v.  OAK- 
LAND, ANTIOCH  &  EASTERN  RAILWAY  (a  Cor- 
poration),  Respondent. 

NiouGENCK— Collision  at  Stbeit  Crossing — Evidence— Last  Cleae 
Change  Doctkine  Inapplicable. — In  an  action  for  damages  arising 
out  of  a  coUiffion  between  plaintiff's  motor  truck  and  an  intorurban 
train  of  the  defendant  at  a  citj  street  crossing,  where  the  motorman's 
negligence,  if  anj,  lay  in  his  speeding  up  the  train  after  having  slowed 
down,  upon  the  erroneous  assumption  that  the  truck  would  stop  be- 
fore it  reached  the  crossing,  the  doctrine  of  last  cirnr  chaoce  is 
inapplicable^  since  actual  knowledge  on  the  part  of  defendant's  ser-| 
vant  of  the  perilous  condition  of  the  truck  was  necessary. 

Id. — ^Knowledge  of  Danger — Doctrine  Inapplicable. — The  last  clear 
chance  rule  does  not  apply  when  the  defendant  was  not,  but  should 
have  been,  aware  of  the  plaintiff's  danger. 
•f  OsLAvfw— 41 
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Id. — Avoidance  of  Collision — Immaterial  Finding. — In  such  an  action 
the  finding  that  plaintiff's  driver  could  have  tlimed  to  either  si«> 
and  avoided  the  collision  was  immaterial,  inasmuch  as  plaintiff's 
driver  was  clearly  negligent  in  not  having  hia  truck  under  control 
when  approaching  the  crossing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  D.  Marx  Greene,  Greene  &  Sinclair,  and  Barry  J.  Cold- 
ing,  for  Appellant. 

Snook  &  Church,  for  Respondent. 

ZOOK,  J.,  pro  tenu — This  is  an  action  for  damajres  nrisin  x 
out  of  a  collision  between  plaintiff's  motor  truck  and  twi 
interurban  train  of  the  defendant,  as  a  result  of  which 
plaintiff's  truck  was  badly  damaged.  The  scene  of  the  acci- 
dent was  at  the  crossing  of  Shafter  Avenue,  over  which  de- 
fendant has  a  right  of  way,  and  Cavour  Street,  in  the  city 
of  Oakland.  The  crossing  is  at  grade  and  both  streets  are 
practically  level  at  that  point.  There  was  practically  id 
conflict  of  evidence  upon  the  trial,  and  the  facts,  briefly 
stated,  are  as  follows:  Plaintiff's  driver,  who  admitted  that 
he  was  perfectly  familiar  with  the  crossing  in  question  and 
had  frequently  seen  trains  of  the  defendant  pass  by  at  that 
point,  was  driving  a  five-ton  truck,  loaded  with  rock,  west- 
erly alorng  Cavour  Street,  at  the  rate  of  about  eight  miles 
per  hour,  about  the  maximum  speed  of  the  machine  when 
loaded.  When  about  thirty-three  feet  from  the  crossing  he 
threw  out  his  clutch,  and  after  he  had  gone  about  eight  feet 
farther,  he  saw  defendant's  train  approaching.  He  imme- 
diately put  on  both  brakes  in  an  endeavor  to  stop,  but  was 
carried  by  the  momentum  of  the  heavy  load  to  a  point  two 
feet  from  the  nearest  rail  of  defendant,  and  within  the  in- 
terference line  of  the  train.  He  made  no  endeavor  to  turn 
to  the  right  or  left  along  Shafter  Avenue,  although  the  court 
expressly  found  that  by  so  doing  he  could  easily  have  avoided 
the  collision.  Defendant's  motorman  testified  that  he  first 
saw  the  truck  when  about  three  hundred  feet  from  the  cross- 
ing; he  immediately  put  on  the  air-brake  in  order  to  atop 
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and  let  the  truck  cross  ahead  of  him,  and  could  have  brought 
the  train  to  a  standstill  before  it  reached  the  crossing;  but, 
seeing  the  truck  slowing  down,  he  speeded  up  the  train  upon 
the  assumption  that  the  truck  would  stop  in  time.  When  he 
finally  saw  that  the  truck  was  in  danger,  he  was  unable  to 
stop  the  train  in  time  to  avoid  a  collision.  Upon  this  state 
of  facts,  the  court  found  that  both  plaintiflf's  driver  and  de- 
fendant's motorman  were  negligent,  and  gave  judgment  in 
favor  of  defendant  upon  the  ground  of  plaintiflp's  contribu- 
tory negligence. 

Appellant's  main  contention  is  that,  conceding  its  own 
negligence,  the  case  is  one  for  the  application  of  the  last 
clear  chance  rule,  but  we  are  of  the  opinion  that  this  claim 
is  not  well  founded.  The  motorman 's  negligence,  if  any, 
lay  in  his  speeding  up  the  train  after  having  slowed  down, 
and  the  reason  given  by  him  for  doing  so  was  his  erroneous 
assumption  that  the  truck  would  stop  before  it  reached  the 
crossing.  He  having  shown  a  reasonable  degree  of  care  in 
slowing  down  but  a  moment  before,  when  he  thought  the 
truck  was  going  to  cross,  it  is  only  reasonable  to  accept  his 
statement  that  he  thought  any  danger  was  passed  when  he 
speeded  up  again.  Under  these  circumstances,  there  beini^ 
no  other  evidence  as  to  the  state  of  the  motorman 's  mind,  the 
plaintiff  has  wholly  failed  to  establish  one  of  the  principal 
conditions  precedent  to  the  application  of  the  rule  in  ques- 
tion, namely,  actual  knowledge  on  the  part  of  defendant's 
servant  of  the  perilous  position  of  the  truck.  Appellant's 
claim  that  the  last  clear  chance  rule  applies  where  the  de- 
fendant is  in  possession  of  facts  from  which  a  reasonable  man 
would  infer  tJiat  plaintiff  was  in  peril,  although  he  may  not 
have  actual  knowledge  of  sucn  pern,  is  based  upon  a  single 
sentence  contained  in  the  opinion  of  the  supreme  court  in 
Arnold  v.  S<m  Frandsca-OaJclamd  Terminal  Ry.,  175  Cal.  1, 
[164  Pac.  798].  That  the  language  relied  on  was  inadver- 
tently used  in  that  case  is  apparent  from  the  recent  case  of 
CoUins  V.  Marsh,  176  Cal.  639,  [169  Pac.  389],  where  it  is 
said  that  ''it  is  well  settled  in  this  state  that  the  4ast  clear 
chance'  rule  does  not  apply  when  the  defendant  was  not,  but 
■hould  have  been,  aware  of  the  plaintiff's  danger." 

Appellant's  only  other  contention  is  that  the  finding  of 
the  court  that  plaintiff's  driver  could  have  turned  to  either 
side  and  avoided  the  collision  is  not  supported  by  the  evi- 
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dence.    Inasmuch  as  plaintiff's  driver  was  clearly  negligent 
in  not  having  his  truck  under  control  when  approaching  the 
crossing,  this  finding  is  immaterial,  and  not  necessary  to 
support  the  judgment. 
The  judgment  is  a£Srmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Ciy.  No.  2151.    Seeond  AppeUate  DistHet.— Mareli  80,  1918.1 

JENNIE  MORTON,  Appellant,  v.  AVIS  E.  ANGST,  as 
Executrix,  etc.,  Respondent. 

Wnjr— Written  Agreembnt— Statute  of  Frauds. — ^An  agreement  to 
make  any  provision  for  any  person  by  will  is  invalid,  unless  the  same 
or  some  note  or  memorandum  thereof  is  in  writing  subscribed  by  the 
party  to  be  charged  or  by  his  agent. 

Id. — AcnoN  for  Services — Nonrelianob  Upon  Promise— Findino  Sur- 
POETED  BT  Evidence. — In  this  action  to  recover  upon  a  rejected 
claim  against  the  estate  of  a  deceased  person  for  services  alleged 
to  have  been  rendered  to  the  deceased  by  plaintiff,  it  is  held  the 
finding  that  the  plaintiff  ddd  not  render  any  services  in  reliance 
upon  any  promise  of  deceased  to  make  plaintiff  a  beneficiary  under 
her  will,  and  that  no  contract  was  ever  made  to  compensate  plain- 
tiff for  any  services  rendered,  is  sustained  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angelcfl  County.    Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  H.  Barendt,  and  Arthur  Wright,  for  Appellant. 

Stewart,  Weil  &  Turner,  Frank  Stewart,  and  J.  W.  Howell, 
for  Respondent. 

CONRET,  P.  J. — This  is  an  action  to  recover  upon  a  re- 
jected claim  against  the  estate  of  a  deceased  person.  As 
stated  by  counsel  for  appellant,  the  cause  of  action  is  upon 
a  quantum  meruit  for  services  alleged  to  have  been  rendered 
to  the  decedent  by  the  plaintiff,  both  claim  and  complaint 
containing  the  incidental  allegation  that  the  decedent  had 
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promised  to  provide  for  plaintiff  by  will,  but  had  not  done 
80  in  the  will  admitted  to  probate. 

An  agreement  to  make  any  provi«don  for  any  person  by 
will  is  invalid,  unless  the  same  or  some  note  or  memorandum 
thereof  is  in  writing  subscribed  by  the  party  to  be  charged 
or  by  his  agent.  (Civ.  Code,  sec.  1624,  subd.  7.)  It  is  in  evi- 
dence that  in  April,  1913,  the  decedent  made  a  will  which 
by  its  terms  gave  to  the  plaintiff  the  sum  of  $150  and  also 
made  the  plaintiff  one  of  four  residuary  legatees,  but  this 
will  was  revoked  by  the  later  will  which  has  been  admitted 
to  probate  and  in  which  no  provision  is  made  for  the  plain- 
tiff. The  court  found  the  facts  to  be  that  the  plaintiff  did 
not  render  any  services  to  the  decedent  in  reliance  upon  or 
because  of  any  promise  of  decedent  to  make  plaintiff  a  bene- 
ficiary under  her  will,  and  that  no  contract  was  ever  made 
by  the  decedent  or  on  her  behalf,  either  in  writing  or  other- 
wise, wherein  the  decedent  promised  to  compensate  the  plain- 
tiff by  bequest  or  otherwise  for  any  services  rendered  to  the 
decedent  by  the  plaintiff.  This  finding  is  sustained  by  the 
evidence.  The  only  testimony  to  which  our  attention  is 
directed  by  counsel  and  upon  which  he  relies  as  constituting 
proof  that  plaintiff  rendered  services  because  of  or  in  reliance 
upon  the  existence  of  a  will  in  her  favor  is  so  vague,  indirect, 
and  unsatisfactory  that  the  court  could  not  very  reasonably 
have  made  any  other  finding  than  that  which  it  did  make. 

Concerning  the  services  alleged  to  have  been  rendered  to 
the  decedent  for  which  the  plaintiff  seeks  to  be  compensated, 
the  court  found  that  the  plaintiff  occasionally  did  perform 
some  acts  of  service  for  the  decedent,  but  that  the  same  were 
done  and  performed  voluntarily  by  the  plaintiff  without  the 
expectation  of  making  any  charge  therefor;  that  said  services 
were  rendered  solely  on  account  of  friendship  which  had 
existed  for  a  long  time  between  the  plaintiff  and  the  dece- 
dent, and  that  the  decedent  treated  such  services  as  and 
believed  them  to  be  only  acts  of  friendship;  that  decedent;? 
had  no  knowledge  that  plaintiff  intended  to  make  any  charge  ' 
for  such  services  and  did  not  intend  or  expect  to  compensate 
the  plaintiff  therefor,  otherwise  than  by  reciprocal  acts  of 
friendship ;  that  the  value  of  the  services  rendered  by  plain- 
tiff is  not  the  sum  of  one  thousand  dollars  nor  any  other 
sum.  These  fiiidin.G:8  also  are  amply  supported  by  the  evi- 
dence.    It  does  appear  that  the  plaintiff  and  the  decedent 
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for  many  years  were  intimate  friends ;  that  from  time  to  time 
each  of  them  visited  the  other ;  that  the  plaintiff  did  perform 
on  behalf  of  the  decedent  certain  acts  of  service  in  relation 
to  shopping,  hat-making,  letter-writing,  etc.  They  were  such 
acts  as  one  woman  might  do  for  another  as  acts  of  friendship, 
although  some  of  them  were  also  snch  acts  as  might  have 
been  done  by  a  secretary  or  companion  or  milliner.  But  th« 
court  had  before  it  all  the  evidence  of  these  circumstances, 
related  in  detail  by  various  witnesses,  and  made  its  findings 
as  above  stated.  The  utmost  that  can  be  said  in  favor  of 
the  appellant  on  this  question  is  that  there  was  a  conflict  in 
the  evidence.  That  being  so,  it  is  a  familiar  rule  that  the 
findings  must  be  affirmed.  It  appears  to  us  that  the  claim 
of  the  plaintiff  is  without  merit. 
The  judgment  is  affirmed. 

Works,  J.,  pro  tem.,  end  James,  J.,  concurred. 


[Civ.  No.  2375.    Pirat  Appellate  District.— Marcli  30,   1918.1 

MARIA  MACHADO,  Appellant,  v.  PRANK  B.  MACHADO, 

Respondent. 

Divorce — Validity  of  Homestead — Burden  of  Proof. — In  an  action 
for  divorce  in  which  the  validity  of  the  homestead  claimed  by  the 
wife  is  attacked,  the  burden  ia  upon  her  of  showing  not  only  the 
declaration  of  the  homestead  and  the  recording  thereof,  but  also 
of  showing  that  she  was  a  resident  upon  the  property  at  the  time 
the  declaration  was  made  and  recorded;  and  where  her  testimony 
was  the  only  evidence  upon  the  subject  and  was  conflicting  and 
uncertain,  the  trial  court  was  justified  in  finding  as  t^e  the  portion 
of  her  testimony  which  showed  that  she  was  not  residing  upon  the 
property  at  the  time  the  declaration  was  made  and  recorded. 

Id. — Appeal  from  Judoment — Motion  fob  New  Trial — Modification 
of  Judgment — Jurisdiction. — In  an  action  for  divorce,  the  pen- 
dency of  an  appeal  from  the  judgment  does  not  deprive  the  trial 
court  on  the  hearing  of  a  motion  for  a  new  trial  of  jurisdiction  to 
modify  the  judgment,  since  proceedings  on  motion  for  new  trial  ar« 
independent  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,    J.  R.  Welch,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Beggs  &  MeComish,  and  Joseph  Rafael,  for  Appellant 

C.  L.  Witten,  B.  V.  Burns,  and  F.  H.  Bloomingdale,  for 

Respondent  \ 

BEASLT,  J.,  pro  fern. — This  action  was  begun  in  1913. 
PlaintiflE  had  judgment  fior  divorce  on  the  ground  of  cruelty, 
and  included  in  the  judgment  also  was  a  settlement  of  prop- 
erty rights,  to  which  she  objected,  and  she  appealed  from  the 
latter  part  of  the  judgment  and  was  granted  a  new  trial  of 
the  issues  regarding  property.  The  superior  court  retried 
those  issues  and  again  adjusted  the  property  rights  of  the 
parties.  In  this  latter  judgment  it  determined  that  what  is 
known  as  the  Guth  ranch  was  separate  property  of  the  de- 
fendant, and  what  is  known  as  the  Alviso  ranch  was  partly 
separate  and  partly  community  property,  and  awarded  to 
the  defendant  as  his  separate  property  40/63  of  the  Alviso 
ranch,  and,  determining  that  23/63  tliereof  was  community 
property,  gave  the  defendant  an  even  half  of  that.  The  court 
also  added  a  provision  to  the  judgment  that  the  defendant 
should  pay  fifty  dollars  a  month  to  the  plaintiff  for  the  period 
of  six  months,  and  set  aside  all  previous  orders  regarding 
alimony  and  support  for  plaintiff.  It  also  decreed  to  be 
void  a  homestead  which  the  plaintiff  claimed  on  the  Alviso 
ranch. 

The  plaintiff  appealed  from  this  judgment  on  the  fifteenth 
day  of  November,  1&15.  Thereafter,  upon  the  hearing  of  a 
motion  for  a  new  trial,  and  on  the  tenth  day  of  December, 
1915,  the  court  made  an  order  modifying  this  judgment  so 
as  to  award  to  the  plaintiff  149/33S  of  the  Alviso  ranch 
instead  of  the  23/126  thereof,  that  is  to  say,  one-half  of 
24/63  thereof,  awarded  her  in  the  judgment.  The  condi- 
tion of  the  refusal  to  grant  a  new  trial  to  the  plaintiff  on  the 
property  issues  was  that  the  defendant  should  accept  this 
latter  division  of  the  Alviso  ranch,  which  he  did.  The  plain- 
tiff again  appealed  from  this  latter  judgment  as  to  property 
rights  and  from  this  order. 

Her  first  contention  is  that  the  order  holding  her  home- 
stead void  and  refusing  to  set  it  apart  is  unsupported  by  the 
evidence. 
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The  burden  of  showing  not  only  the  declaration  of  the 
homestead  and  the  recording  of  the  declaration,  but  also  of 
showing  that  she  was  a  resident  upon  the  property  at  the 
time  the  declaration  was  made  and  recorded,  rested  upon  the 
plaintiff.  {Apprate  v.  Faure,  121  Cal.  466,  [53  Pac.  917].) 
Her  testimony  is  the  only  evidence  upon  this  point,  and  it  is 
conflicting  and  very  uncertain, — ^indeed  diflBcult  to  under- 
stand ;  and,  therefore,  the  trial  court  was  justified  in  finding 
that  that  portion  of  her  testimony  which  showed  that  she  was 
not  residing  upon  the  property  at  the  time  of  the  declara- 
tion, but  had  abandoned  it,  was  true.  This  being  so,  that 
finding  is  supported  by  the  evidence. 

The  plaintiff's  next  contention  is  that  that  part  of  the 
judgment  at  the  second  trial  providing  that  all  orders  there- 
tofore made  for  the  payment  of  alimony  and  for  the  support 
of  the  plaintiff  should  be  vacated,  was  outside  the  issues  of 
the  case  in  that,  as  it  is  claimed,  no  issue  had  been  raised 
on  this  matter  and  no  evidence  introduced  by  either  party 
relevant  thereto.  But  evidence  was  introduced  on  the  ques- 
tion of  the  value  and  character  of  the  property  of  the  par- 
ties, the  very  purpose  of  this  evidence  being  to  secure  a  just 
apportionment  thereof  between  the  parties.  This  justified 
the  court  in  setting  aside  its  former  orders  and  in  making 
a  new  judgment  upon  this  subject.  Indeed,  it  is  impossible 
for  us  to  see  what  other  purpose  the  appeal  of  the  plaintiff 
upon  the  subject  of  property  rights  subserved  except  this. 

The  appellant's  third  contention  is  that  her  appeal  from 
the  judgment  of  November  9,  1915,  deprived  the  trial  court 
of  jurisdiction  to  modify  that  judgment  on  motion  for  a  new 
trial.  But  it  has  been  the  consistent  practice  of  the  courts 
of  this  state  to  insist  upon  the  acceptance  of  modifications 
in  judgments  as  a  condition  of  refusing  a  new  trial.  The 
proceedings  upon  motion  for  a  new  trial  are  independent  of 
the  judgment.  (Hayne  on  New  Trial  and  Appeal,  sec.  2.) 
None  of  the  cases  cited  by  the  appellants  seems  to  be  a  case 
where  the  court  made  it  a  condition  of  refusing  a  new  trial 
that  a  modification  of  the  judgment  be  assented  to.  Posh- 
gian  v.  Stephenson,  10  Cal.  App.  36,  [100  Pac.  1075],  was  a 
case  where  a  judgment  was  modified  without  a  motion  for 
a  new  trial,  or  at  least  no  proceedings  for  a  new  trial  appear 
in  the  record.  In  Shay  v.  Chicago  Clock  Co.,  Ill  Cal.  549, 
[44  Pac.  237],  a  diminution  of  the  record  was  suggested  at 
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the  hearing  of  the  appeal  to  bring  up  a  document  purporting 
to  be  a  judgment  nunc  pro  txmc,  Thia  mmc  pro  twnc  judg- 
ment does  not  appear  to  have  been  made  upon  motion  for  a 
new  trial.  The  same  state  of  the  record  is  found  in  JKey- 
nolds  V.  Eeynolds,  67  Cal.  176,  [7  Pac.  480].  The  plaintiff's 
motion  for  a  new  trial  was  pending.  It  was  an  independent 
proceeding  of  which  the  trial  court  had  jurisdiction.  (Hayne 
on  New  Trial  and  Appeal,  sec.  2.)  The  appeal  did  not 
deprive  the  trial  court  of  its  authority.  The  court  made  an 
order  on  the  hearing  of  this  motion  for  a  new  trial  that  if 
the  defendant  should  consent  to  a  modification  of  the  judg- 
ment the  motion  would  be  denied;  otherwise  it  would  be 
granted.  The  consent  was  given  and  the  motion  denied.  The 
fact  that  this  order  was  made  after  an  appeal  had  been  taken 
did  not  deprive  the  court  of  authority  to  make  it,  as  it  was 
a  proper  order  in  the  proceeding  for  a  new  trial.  Besides,  it 
does  not  seem  proper  to  permit  the  plaintiff  to  complain  of 
this  modification  because  it  was  altogether  in  her  favor. 

The  fourth  contention  of  the  appellant  is  that  the  court 
erred  in  finding  that  all  the  personal  property  and  the  Guth 
ranch  were  the  separate  property  of  the  defendant,  and  that 
the  defendant  had  a  four  thousand  dollar  separate  estate  in 
the  Alviso  ranch. 

It  would  serve  no  useful  purpose  to  review  the  figures  by 
which  the  court  undertook  to  follow  the  issues  and  profits  of 
the  large  business  which  the  defendant  owned  as  his  separate 
property  at  the  time  of  his  marriage  to  the  plaintiff,  and  of 
the  changes  in  personal  property  and  the  investment  and  re- 
investment of  money  which  took  place  between  his  marriage 
and  the  beginning  of  this  action  for  divorce.  It  is  sufficient 
to  say  that  the  evidence  supports  the  court's  finding  upon 
these  points. 

The  fifth  contention  of  the  plaintiff  is  that  she  should  have 
been  given  more  than  one-half  of  the  community  property. 
Leaving  out  of  account  the  fifty  dollars  a  month  allowed  the 
plaintiff  for  six  months,  it  may  be  said  that  the  trial  court 
was  exercising  its  discretion  as  to  the  division  of  this  com- 
munity property,  and  we  cannot  say  that  it  abused  its  dis- 
cretion in  making  the  division  as  it  did.  The  circumstances 
of  the  case  presented  many  difficulties  in  the  division  and 
apportionment  of  the  property  of  the  parties;  and  the  case 
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itself  is  an  illustration  of  the  rule  that  the  trial  court  must 
be  given    some   latitude  to  use  its  own   judgment  in  such 
matters. 
The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern,,  coneorred. 


[CiT.  No.  23B3.    First  AppeData  Distriet.— April  1,  1918.] 

In   the   Matter  of  the  Proceedings   for   Diabarment   of 
WILLIAM  R.  BIAGGL 

Attorney  at  Law — Disbarment  PIioceedinos — Judgment — Specifxca- 
TioN  or  Charge  Unnecessabt— Findings. — In  a  proceeding  for  tho 
disbarment  of  an  attorney,  it  is  not  necessary  that  the  judgment 
of  suspension  should  specify  the  particular  charge  or  accusation 
upon  which  the  disbarment  is  made,  where  the  findings  state  specifi- 
cally the  particular  charges  upon  which  the  judgment  is  predicated. 

Id.— Appeal— Beview  op  Findings.— While  findings  are  not  required  in 
a  proceeding  for  the  disbarment  of  an  attorney,  they  are  not  pro- 
hibited, and  when  present  are  properly  a  part  of  the  record  which 
the  appellate  eourt  may  review. 

Id. — ^JuDGMENT — Permanent  Contingent  Disbarment — ^Yoid  Provi- 
sign. — A  condition  in  an  order  suspending  an  attorney  from  practice 
for  the  period  of  five  years,  with  the  privilege  of  applying  for  rein- 
statement at  the  end  of  two  years,  that  if  at  the  end  of  the  two 
year  period  it  shall  appear  to  the  court  that  he  had  directly  violated 
the  order  or  had  been  guilty  of  any  additional  conduct  involving 
moral  turpitude  he  should  be  permanently  disbarred,  is  vx>id,  as  an 
attempt  to  prejudge  and  predetermine  matters  not  before  the  court 
at  the  time  of  the  making  of  the  order. 

Id. — Advertising  to  Procure  Divorce. — An  attorney  at  law  who  causes 
to  be  published  In  certain  newspapers  of  general  circulation  an 
advertisement  stating  that  divoree  is  one  of  his  specialties  is  guilty 
of  conduct  contrary  to  and  in  violation  of  the  provisions  of  section 
159a  of  the  Penal  Code. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  suspending  an  attorney  at  law  from  practice. 
Curtis  D.  Wilbur,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
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J.  P.  Fitzgerald,  for  Appellant 

C.  L.  Witten,  Clarence  C.  Coolidge,  and  L.  D.  Bolmett, 
for  Respondent 

THE  COURT.— This  is  an  appeal  from  an  order  made  by 
the  trial  court,  after  a  trial  and  hearing,  whereby  it  was  ad- 
judged and  decreed  *'that  "William  R.  Biaggi,  the  respondent, 
be  suspended  from  the  practice  of  law  for  the  period  of 
five  years.  That  at  the  end  of  two  years  respondent  may 
apply  to  be  reinstated,  and  that,  if  it  be  proved  to  the  satis- 
faction of  the  court  at  that  time  that  the  respondent  has 
fully  and  fairly  complied  wih  the  order  of  suspension  and 
has  not  directly  or  indirectly,  or  by  any  subterfuge  what- 
soever, practiced  or  attempted  to  practice  law,  either  by 
securing  assignments  of  causes  of  action  to  himself,  or  in 
any  other  manner,  then,  in  that  event,  that  the  respondent 
be  restored  to  the  roll  of  attorneys.  On  the  other  hand,  at 
the  end  of  two  years,  if  it  shall  appear  to  the  court  that  he 
has  directly  violated  the  order  of  court,  or  been  guilty  of 
any  additional  conduct  involving  moral  turpitude,  that,  at 
that  time,  an  order  of  permanent  disbarment  be  entered  by 
the  court.  In  the  event  that  the  court  is  not  satisffied  by 
the  showing  made  by  the  respondent  at  the  end  of  two  years, 
and  does  not  permanently  disbar  the  respondent,  in  accord- 
ance herewith,  then,  in  that  event,  the  order  of  suspension 
shall  continue  in  force  for  the  entire  period  of  five  years." 

It  is  contended  that  in  proceedings  for  suspension  or  dis- 
barment the  judgment  or  order  should  specify  the  particu- 
lar charge  or  accusation  upon  which  the  attorney  was  dis- 
barred or  suspended.  The  rule  contended  for  is  applied 
chiefly  to  contempt  proceedings  where  summary  action  has 
been  taken  without  the  formalities  of  accusation,  answer,  etc., 
and  where  the  record  consists  of  tfie  order  of  suspension 
alnne.  (In  re  Shortridge,  5  Cal.  App.  379,  [90  Pac.  478] ; 
I'r  pnrie  Uen^Jum,  73  Cal.  497,  [15  Pac.  10] ;  State  v.  Wat- 
livs,  3  Mo.  480;  Crites  v.  State,  14t  Neb.  687,  [105  N.  W. 
4(19].)  It  has  been  held  that  where  the  accusation  in  a  dis- 
barment proceeding  charges  certain  facts  which  show  con- 
spiracy and  prays  that  accused  be  found  guilty  and  be  dis- 
barred, the  final  order  of  the  court  that  the  application  of 
plaintiff  shall  be  granted  is  a  sufficient  finding  of  the  guilt 
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of  the  accused,  the  court  saying  that  ''there  being  but  one 
charge,  it  is  clear  from  the  record  that  defendant  was  found 
guilty  of  that  charge."  {State  v.  Howard,  112  Iowa,  256, 
[83  N.  W.  975].)  The  record  before  this  court  includes  the 
accusation,  answer,  findings,  and  judgment.  The  findings 
state  specifically  the  particular  charges  upon  which  the  judg- 
ment in  question  is  predicated,  and  while  findings  are  not 
required  in  proceedings  for  disbarment  {Matter  of  Danford, 
157  Cal.  425,  [108  Pac.  322]),  they  are  not  prohibited,  and 
when  present  are  properly  a  part  of  the  record  which  this 
court  may  review.  {In  re  WJvarton,  114  Cal.  367,  [55  Am. 
St.  Rep.  72,  46  Pac.  172].) 

It  is  urged  that  the  judgment  is  conditional,  and  therefore 
void.  The  code  defines  a  judgment  to  be  *'the  final  deter- 
mination of  the  rights  of  the  parties  in  an  action  or  proceed- 
ing." (Code  Civ.  Proc,  sec.  577.)  '*If  a  judgment,  though 
upon  the  merits  or  determining  some  substantial  rights, 
leaves  necessary  further  judicial  action  before  the  rights  of 
the  parties  are  settled  it  is  not  final."  (1  Freeman  on  Judg- 
ments, 4th  ed.,  sec.  16.)  That  part  of  the  court's  order 
which  requires  the  respondent's  disbarment  at  the  end  of 
two  years,  at  another  hearing,  before  another  judge  most 
probably,  and  upon  other  evidence  of  additional  conduct 
involving  moral  turpitude,  must  beheld  to  be  an  attempt  to 
prejudge  and  predetermine  matters  not  before  the  court  at 
the  time  the  present  order  was  made.  {Consolidated  Mining 
etc.  Co.  V.  Huff,  62  Kan.  405,  [63  Pac.  442].)  There  is  no 
difficulty,  however,  in  separating  the  latter  part  of  the  court's 
order  from  the  first  part  which  decrees  that  William  Biaggi 
be  suspended  from  the  practice  of  law  for  the  period  of  five 
years  with  the  privilege  of  applying  for  reinstatement  at  the 
end  of  two  years.  That  decree  is  certain  and  meets  all  the 
requirements  of  a  final  judgment,  and  hence  the  latter  part 
of  the  order,  which  is  invalid,  may  be  disregarded  as  sur- 
plusage.    {Philbrook  v.  Neummn,  85  Fed.  139.) 

The  trial  court  found  on  ample  evidence  that  Biaggi  ap- 
peared before  the  superior  court  of  Santa  Clara  County  as 
attorney  in  the  matter  of  certain  adoption  proceedings  and 
falsely  stated  to  that  court  that  the  father  of  the  minor  child 
in  question  had  never  taken  any  interest  whatever  in  said 
child;  and  that  Biaggi  did,  at  that  time,  ** intentionally,  will- 
fully, knowingly,  and  fraudulently  conceal"  from  the  court 
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the  fact  that  the  father  was  then  endeavoring  in  an  action 
before  another  Department  of  the  same  court  to  obtain  the 
custody  of  the  child;  and  further,  that  from  the  month  of 
Octaber,  1911,  up  to  February  22,  1916,  Biaggi  caused  to 
be  published  in  certain  newspapers  of  general  circulation  an 
advertisement  reading: 

'•ATTORNEYS*' 

**  Wm.  R.  Biaggi         Divorce,  Probate  and  Criminal  Law  my 

Specialties.  Notary  Public.  Consultation  Free. 

426-27  Bank  of  San  Jose  Bldg.    Phone  San  Jose  1638.'' 

The  court  properly  held  that  appellant's  conduct  in  thus 
advertising  was  contrary  to  and  in  violation  of  the  provisions 
of  section  159a  of  the  Penal  Code. 

This  disposes  of  all  of  the  points  worthy  of  discussion. 

The  judgment  hereinbefore  set  forth  shall  be  modified  to 
read  that  William  R.  Biaggi,  the  respondent,  be  suspended 
from  the  practice  of  law  for  the  period  of  five  years.  That 
at  the  end  of  two  years  respondent  may  apply  to  be  rein- 
stated.   As  so  modified  the  judgment  stands  afiSrmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  31,  1918. 


[Civ.  No.  2305.    First  Appellate  District.— April  2,  1918.] 

MARCONI  WIRELESS  TELEGRAPH  COMPANY  OF 
AMERICA  (a  Corporation),  Plaintiff,  Appellant  and 
Respondent,  v.  NORTH  PACIFIC  STEAMSHIP  COM- 
PANY (a  Corporation),  Defendant,  Respondent  and 
Appellant. 

Contract — Installation  of  V^ireless  Tzleoraph  Equipment — Dam- 
ages FOR  Breach — Evidence — Burden  of  Proof. — In  an  action 
for  damages  for  breach  of  a  contract  whereby  it  was  agreed  that 
the  plaintiff  would  install  wireless  equipment  in  a  certain  steam- 
fthip  in  the  possession  of  defendant  under  a  charter,  keep  it  in 
repair,  and  furnish  and  pay  a  competent  operator,  the  mere  intro- 
duction of  the  contract  and  showing  the  breach  thereof  did  not 
make  out  a  prima  facie  case  of  damages  for  the  unpaid  contract 
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price,  Binee  it  was  obvious  that  plaintiff  would  be  put  to  more  than 
trivial  expense  in  performing  its  part  of  the  contract,  and  its  profit 
substantiallj  less  than  the  contract  price,  and  therefore  the  burden 
was  upon  the  plaintiff  to  prove  the  profits  it  would  have  made  had 
defendant  complied  with  its  contract  and  paid  for  the  services. 
Telegraph  Cobpobations — Failure  to  Fns  Schedule  or  Rates  With 
Bailroad  Commission — Contracts  not  Vom— Construction  of 
PuBUC  Utilities  Act. — A  contract  for  the  installation  of  a  wireless 
equipment  on  a  steamship  and  furnishing  an  operator  therefor  is 
not  void  because  of  the  failure  of  the  telegraph  company  to  file  with 
the  railroad  commission  a  schedule  showing  the  charges  for  the 
transmission  of  messages,  as  required  by  the  Public  Utilities  Act, 
section  18  (Stats.  1911,  p.  18),  since  the  act  does  not  make  such 
contracts  unlawful,  but  merely  imposes  a  penalty  for  its  violation. 

APPEALS  from  portions  of  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  J.  M.  Sea- 
well,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  Knight,  and  F.  E.  Boland,  for  Plaintiff,  Appellant 
and  Respondent. 

Marcel  E.  Cerf,  and  Charles  H.  Sooy,  for  Defendant, 
Respondent  and  Appellant 

KERRIGAN,  J. — This  is  an  action  wherein  plaintiff  seeks 
to  recover  from  the  defendant  certain  sums  of  money  claimed 
to  be  due  it  for  the  installation  and  operation  of  certain 
wireless  equipment  on  vessels  in  the  possession  of  the  defend- 
ant, under  two  written  contracts.  The  complaint  is  in  two 
counts.  The  first  count  is  based  on  a  contract  dated  January 
15,  1914,  and  the  second  upon  a  contract  dated  July  1,  1913. 
Judgment  went  for  the  plaintiff  on  the  first  count  for  the 
sum  of  one  dollar,  and  on  the  second  count  for  the  sum  of 
$1,620.  Both  parties  being  dissatisfied  with  the  judgment 
have  appealed  therefrom,  plaintiff  from  that  part  thereof 
which  awards  to  it  only  nominal  damages,  and  defendant 
from  the  portion  thereof  by  which  plaintiff  recovers  the  sum 
of  $1,620. 

Considering  plaintiff's  appeal  first,  it  is  disclosed  by  the 
record  that  in  the  month  of  January,  1914,  the  parties  en- 
tered into  the  first  of  the  above-mentioned  contracts,  whereby 
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it  was  agreed  that  the  plaintiff  would  install  wireless  equip- 
ment in  a  certain  steamship  in  the  possession  of  the  defendant 
under  a  charter,  and  would  provide  and  pay  a  competent 
operator,  for  which  services  defendant  agreed  to  pay  to 
plaintiff  one  hundred  dollars  per  month,  and  the  contract 
was  to  continue  for  one  year.  Under  this  contract  the  plain- 
tiff installed  wireless  equipment  on  said  vessel  and  furnished 
a  competent  operator,  and  defendant  paid  to  plaintiff  the 
sum  of  one  hundred  dollars  per  month  up  to  March  31,  1914, 
when  it  discontinued  such  payments.  On  the  seventh  day  of 
April,  1914,  the  charter  under  which  the  defendant  held  the 
vessel  was  canceled  and  the  ship  was  taken  over  by  the  owner ; 
whereupon  the  defendant  sought  to  cancel  the  contract,  but 
plaintiff  refused  to  permit  it  to  do  so,  and  after  the  period 
covered  by  the  contract  had  elapsod  brought  this  action. 

There  is  no  dispute  between  the  parties  as  to  the  measure 
of  damages  applicable  to  the  case  if  the  plaintiff  is  entitled 
to  any  damages  at  all.  If  we  understand  the  contentions  of 
the  parties,  the  damages  recoverable  by  the  plaintiff  consist 
of  the  profit  which  would  have  resulted  to  it  if  it  had  been 
permitted  to  carry  out  its  contract,  plus  any  costs  and  ex- 
penses incurred  as  a  consequence  of  the  breach.  (ilfcCon- 
nell  V.  Corona,  149  Cal.  60,  65,  [8  L.  R.  A.  (N.  S.)  1171,  85 
Pac.  929] ;  Civ.  Code,  sec.  1512;  Aiders  v.  Smiley,  163  Cal. 
200,  205,  [124  Pac.  827] ;  13  Cyc.  156.)  The  question  upon 
which  counsel  disagree  is  as  to  where  lies  the  burden  of 
proof,  plaintiff's  contention  in  that  behalf  being  that  the 
payments  required  by  the  contract  furnish  prima  fade  the 
measure  of  damages,  and  that  the  burden  of  proof  was  on 
the  defendant  to  show,  if  it  could,  that  such  were  not  the 
actual  damages.  Applying  this  principle,  it  is  pointed  out 
by  plaintiff  that  upon  the  submission  of  the  case,  it  having 
shown  the  facts  as  above  narrated,  and  the  defendant  having 
shown  nothing  in  mitigation  of  damages,  the  plaintiff  was 
entitled  to  judgment  for  nine  hundred  dollars. 

There  is  a  class  of  cases  in  which  if  the  obligor  to  the  con- 
tract repudiates  it  before  the  obligee  has  had  an  opportunity 
to  perform,  the  contract  price  is  prima  fade  the  measure  of 
damages,  and  matters  of  mitigation  and  reduction  must  be 
shown  by  the  obligor.  Such  are  cases  of  contracts  for  per- 
sonal services  {Milage  v.  Woodward,  186  N.  Y.  252,  [78  N.  E. 
873]  ;  Howard  v.  Daly,  61  N.  Y.  362,  371,  [19  Am.  R^p.  285] ), 
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contracts  to  pay  an  attorney's  fee  {Reynolds  v.  Clark  County, 
162  Mo.  680,  [63  S.  W.  382]),  or  an  architect's  commission 
(Walker  v.  Lundstrom,  132  Mo.  App.  367,  [112  S.  W.  1]), 
and  the  commissions  of  a  real  estate  broker  {Alderson  v. 
Houston,  154  Cal.  1,  [96  Pac.  884],  Norman  v.  Vandenberg, 
157  Mo.  App.  488,  [138  S.  W.  47]),  or  contracts  for  the  pub- 
lication of  advertisements  {Star  Publishing  Co.  v.  Knoshcr 
<&  Co.,  62  Wash.  215,  [Ann.  Cas.  1912D,  281,  34  L.  R.  A. 
(N.  S.)  404,  113  Pac.  569] ;  McDermott  v.  De  Meridor  Co., 
80  N.  J.  L.  67,  [76  Atl.  331] ;  Ware  Bros.  Co.  v.  Cortland 
Cart  &  C.  Co.,  192  N.  Y.  439,  [127  Am.  St.  Rep.  914,  22 
L.  R.  A.  (N.  S.)  272,  85  N.  B.  666].) 

In  the  last-mentioned  case  an  advertiser  desired  to  cancel 
its  contract  with  a  publisher  under  which  the  latter  was  to 
publish  an  advertisement  once  a  month  for  twelve  months 
for  a  certain  sum  to  be  paid  when  the  contract  was  fully 
performed.  The  publisher  refused  to  consent  to  the  can- 
cellation, and  continued  the  publication  for  the  entire  period, 
and  upon  the  advertiser  declining  to  pay  therefor,  brought 
an  action  for  the  contract  price.  Upon  the  trial  the  plain- 
tiff proved  the  contract  and  its  performance,  and  rested. 
Thereupon  the  defendant  produced  evidence  to  the  effect 
that  it  had  canceled  the  contract,  and  rested.  It  was  held 
that  the  contract  was  prima  fade  the  measure  of  damages, 
and  the  rule  applied  that  where  a  contract  for  future  employ- 
ment had  been  entered  into  and  afterward  revoked  by  the 
employer,  in  an  action  for  breach  of  contract  the  damages 
are  prima  facie  the  amount  of  wages  for  the  full  term,  and 
the  burden  of  proof  is  upon  the  defendant  to  show  facts 
in  mitigation  of  damages.  Commenting  upon  the  conclusion 
arrived  at  in  that  case  the  court  said:  *'In  reaching  the  residt 
above  indicated  we  wish  it  understood  that  it  is  not  our 
purpose  to  extend  the  rule  beyond  the  facts  found  in  this 
case.  Nor  is  it  our  purpose  to  limit  or  impair  the  rule  that 
in  the  breach  of  an  ordinary  contract  for  the  manufacture 
of  an  article  or  the  supplying  of  goods  or  merchandise,  in- 
cluding that  which  is  known  as  ordinary  job  printing,  the 
damage  is  the  difference  between  the  contract  price  and  the 
cost  of  the  goods,  merchandise,  or  manufactured  article,  in 
which  the  burden  of  showing  the  damage  rests  on  the  plain- 
tiff. The  distinguishing  feature  in  this  case,  as  we  regard 
it,  is  tliat  the  publishing  of  an  advertisement  in  a  periodical 
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is  the  same  as  the  publishing  in  a  daily  or  weekly  news- 
paper, which  involves  the  investment  of  no  additional  cap- 
ital or  the  use  of  any  material  other  than  the  ink  used  and 
the  paper  upon  which  it  is  printed,  and  these  articles  are  of 
such  trivial  value  as  not  in  our  judgment  to  change  the  char- 
acter of  the  contract  from  one  for  services  to  be  rendered.'* 

While  the  present  case  in  some  of  its  features  is  similar 
to  the  cases  cited,  it  is  more  like  an  action  for  breach  of  con- 
tract for  board  or  lodging  (13  Cyc.  163),  or  for  goods  sold 
and  delivered  (EeUings  v.  Heydenfeldt,  107  Cal.  577,  585, 
[40  Pac.  1026] ;  Winans  v.  Sierra  Lumber  Co.,  66  Cal.  61,  [4 
Pac.  952]),  or  to  construct  a  tunnel  (McConnell  v.  Corona 
City  W.  Co.,  149  Cal.  60,  [8  L.  R.  A.  (N.  S.)  1171,  85  Pac. 
929] ),  or  a  contract  to  furnish  freight  {Utter  v.  Chapman,  43 
Cal.  279),  in  which  cases  actual  damages  only  are  recover- 
able; and  the  burden  of  showing  such  damages  rests  on  the 
plaintiff.  Here  the  plaintiff  was  to  install  wireless  equip- 
ment and  keep  it  in  repair,  and  to  furnish  and  pay  a  com- 
petent operator.  It  is  obvious  that  plaintiff  would  be  put 
to  more  than  trivial  expense  in  performing  its  part  of  the 
contract,  and  that  its  profit  would  be  substantially  less  than 
the  contract  price.  Hence,  we  think,  it  cannot  be  held  that 
the  mere  introduction  of  the  contract,  and  showing  the 
breach  thereof,  made  out  a  prima  facie  case  of  damages  for 
the  unpaid  contract  price.  It  may  not  be  amiss  to  add  that 
the  fact  that  the  proof  of  the  profit  which  plaintiff  would 
have  made  if  the  defendant  had  complied  with  its  contract 
was  chiefly,  if  not  entirely,  within  the  control  of  the  former, 
furnishes  a  strong  reason  for  placing  that  burden  upon  it. 
We  think  it  follows  that  the  trial  court  correctly  concluded 
upon  the  showing  made  that  the  plaintiff  was  entitled  to 
no  more  than  nominal  damages. 

We  will  now  consider  defendant's  appeal.  In  its  answer 
it  alleged,  as  it  now  contends,  that  the  contracts  here  sued 
upon  are  void  because  the  plaintiff  failed  to  file  with  the  rail- 
road commission  of  this  state  a  schedule  of  rates  for  the 
transmission  of  messages  between  points  within  and  without 
the  state  under  the  provisions  of  section  18  of  the  Public 
Utilities  Act.  The  trial  court  rejected  this  contention  and 
rendered  judgment  for  plaintiff  for  $1,620  under  the  second 
count,  as  before  stated. 

86  CaI.  App.-~4a 
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From  a  stipulation  of  facts  entered  into  by  the  parties  it 
appears  that  the  plaintiff  is  engaged  in  the  business  of  fabri- 
catingy  leasing,  renting,  and  selling  wireless  equipment  and 
also  in  the  business  of  transmitting  messages  thereby;  that 
it  rents  such  equipment  to  ship  owners  under  contracts  sim- 
ilar to  those  here  involved;  that  it  has  shore  stations  so 
equipped;  that  it  transmits  messages  from  and  to  siiips 
equipped  with  its  apparatus  for  hire  for  anyone  other  than 
the  ship  owner;  that  such  messages  are  transmitted  witliout 
charge  to  the  ship  owner,  and  that  no  messaj2:cs  arc  trans- 
mitted from  one  station  to  another  in  California.  It  also 
appears  from  the  stipulation  of  facts  that  the  contract  which 
is  now  being  discussed,  made  July  1,  1913,  like  the  first  con- 
tract considered,  provided  that  the  plaintiff  was  to  install 
on  certain  steamships  in  the  possession  of  the  defendant 
wireless  equipment,  and  to  furnish  and  pay  competent  oper- 
ators, for  which  service  it  was  to  receive  a  specified  sum  per 
month  for  a  certain  length  of  time,  and  that  there  became 
due  to  plaintiff  under  such  contract  the  sum  of  $1,620. 

The  legislature  of  this  state  declared  (Stats.  1911,  p.  18 
ct  seq.,  sec.  18,  p.  30)  that  upon  the  Public  Utilities  Act 
becoming  effective,  every  telegraph  (including  wireless)  cor- 
poration (section  2)  should  print  and  file  with  the  railroad 
commission  a  schedule  showing  the  charges  for  the  trans- 
mission of  messages  between  all  points  within  this  state  and 
all  points  without  the  state  upon  its  route;  and  between  all 
points  within  the  state  and  all  points  without  the  state  upon 
every  route  operated  or  controlled  by  it  (section  18) ;  and 
the  legislature  further  declared  that  every  telegraph  (includ- 
ing wireless)  corporation  which  should  violate  or  fail  to  com- 
ply with  any  provision  of  the  act  should  be  subject  to  a 
penalty  for  each  offense  (section  76),  and  that  every  officer 
of  such  corporation  who  should  violate  or  fail  to  comply  with 
any  provision  of  the  act  should  be  guilty  of  a  misdemeanor 
(section  77). 

Assuming,  without  deciding,  that  the  plaintiff  is  within 
the  category  of  section  18  of  this  act,  and  that  the  company 
would  be  subject  to  the  penalties  therein  provided,  and  its 
officers  guilty  of  misdemeanors,  for  noncompliance  with  the 
provisions  of  the  act,  still  we  think  this  contract  is  not  void, 
as  contended  by  the  defendant,  so  as  to  prevent  recovery 
upon  it.    Section  18  of  the  act  does  not  undertake  to  make 
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unlawful  the  transaction  of  business  if  the  required  schedule 
of  rates  shall  not  have  been  filed.  Nor  is  this  a  case  wher« 
a  member  of  the  public  desiring  to  send  a  message  is  with- 
out  the  benefit  that  the  filing  of  the  company's  rates  would 
give  him.  It  is  a  case  of  a  contract  for  a  special  service  at 
an  agreed  price  arrived  at  by  negotiation  between  the  par- 
ties. The  contract  provides,  among  other  things,  that  the 
plaintiff  will  send  from  and  receive  on  board  the  defendant's 
ships  through  its  coast  stations  in  the  United  States,  or 
between  any  ships  equipped  with  plaintiff 's  system,  messages 
unlimited  in  number  relating  to  the  defendant's  business^ 
for  which  the  defendant  pays  a  fixed  sum,  and  furnishes  cer- 
tain accommodation  for  the  operators  and  the  equipment. 
Nor  would  the  fact  that  the  plaintiff  exacts  the  same  price 
from  other  ship  owners  for  similar  service  bring  this  con- 
tract within  the  purview  of  the  act  in  question.  We  think 
this  case  comes  within  the  principle  applied  in  Liichini  v. 
Roux,  29  Cal.  App.  755,  [157  Pac.  554],  in  which  the  plaintiff 
sought  to  recover  from  the  defendants  the  agreed  price  of 
a  quantity  of  milk  sold  and  delivered  to  them.  The  defense 
set  up  was  that  the  contract  was  void  because  the  plaintiff, 
a  dairyman,  had  failed  to  comply  with  sections  6  and  16 
of  the  so-called  Dairy  Act,  requiring  those  engaged  in  the 
dairy  business  to  register  as  provided  by  the  act.  This  court 
held  that  while  the  act  imposed  a  penalty  upon  a  dairyman 
who  neglected  to  comply  with  its  provisions  sls  to  registra- 
tion, such  failure  did  not  render  unlawful  a  contract  made 
for  the  sale  of  milk  produced  in  his  dairy. 

So  here,  even  if  section  18  of  the  Public  Utilities  Act  in 
its  requirement  for  the  filing  of  schedules  of  rates  included 
the  kind  of  service  involved  in  this  case  (and  we  do  not 
think  it  does),  it  does  not  render  unlawful  or  void  a  contract 
for  sucli  service.  The  penalty  imposed  by  section  76  of  said 
act  is  aimed  directly  at  the  failure  to  file  the  schedule  of 
rates,  and  not  at  the  act  of  transmitting  business  without 
having  filed  such  schedule;  nor  is  there  anywhere  in  the  act 
any  inhibition  against  transacting  business  before  compliance 
with  such  requirement.  The  situation  here  is  entirely  dis- 
similar from  that  where  a  license  is  required  for  the  con- 
ducting of  business  and  its  prohibition  in  the  absence  of 
such  license.  There  the  sanction  of  the  statute  is  directed 
to  tlic  act  of  doing  business,  while  in  the  case  at  bar  the 
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penalty  relates  to  a  matter  that  is  merely  incidental  and  col- 
lateral to  the  business  operations  of  the  plaintiff  corporation. 
It  results  from  what  we  have  said  that  as  to  each  appeal 
the  judgment  must  be  afSrmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 


[GlT.  No.  2379.    First  Appellate  DiBtrict— ^April  S,  1918.] 

MARY  FITZGERALD,  Respondent,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  et  al.,  Appel- 
lants. 

Negligence— Injury  to  Passsngeb  Lbating  Bailboad  Train — Plead- 
ing AND  Evidence — Lack  of  Variance. — In  an  action  for  per- 
sonal injuries  received  by  a  passenger  while  leaving  a  railroad  train 
at  a  station,  a  variance  is  not  created  bj  the  allegation  of  the  com- 
plaint that  plaintiff  was  thrown  from  the  train  and  the  evidence 
which  showed  that  she  fell  from  the  train  in  eonsequenea  of  its 
starting  before  she  had  time  to  alight. 

Common  Carriers — Duty  to  Passengers. — Carriers  of  passengers  must 
use  the  utmost  care  and  diligence  for  their  safetj  and  are  liable 
for  injury  caused  by  their  slight  negligence. 

Id. — Opportunitt  to  Aught— Duty  or  Carrueb. — The  relation  between 
carrier  and  passenger  continues  until  the  latter  has  alighted,  and  the 
former  must  exercise  as  high  a  degree  of  care  in  affording  pas- 
sengers a  reasonable  opportunity  to  alight  in  safety  as  in  eariying 
them  safely. 

Id. — Alighting  from  Moving  Train  —  Contributory  Neguoknob  — 
Question  of  Fact. — While  particular  circumstances  may  in  some 
cases  justify  the  court  in  declaring  as  a  matter  of  law  that  a  pas- 
senger is  negligent  in  alighting  from  a  moving  train,  the  general 
rule  is,  the  question  is  one  of  faet  for  the  jury  to  determine  from 
all  of  the  circumstances  of  the  particular  ease. 

Id. — Damages  not  Excessitx. — In  an  action  for  personal  injuries  re* 
ceived  by  a  passenger  while  attempting  to  alight  from  a  railroad 
train  caused  by  the  starting  of  the  train  before  she  had  time  to 
alight,  a  verdict  for  the  sum  of  five  thousand  dollars  was  not  exces- 
sive where  as  a  result  of  her  fall  the  plaintiff,  who  prior  to  the 
accident  was  an  able-bodied  woman  performing  the  housework  for 
a  family,  was  rendered  helpless,  requiring  the  constant  assistance 
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of  otbers,  and  it  was  shown  at  the  trial,  which  occurred  two  and 
one-half  jears  after  the  injury,  plaintiff  was  unable  to  walk  except 
with  crutches,  and  to  all  appearances  her  injuries  were  permanent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    P.  P.  Gosbey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Oneal,  and  James  P.  Sex,  for  Appellants. 

E.  M.  Rea,  and  John  P.  Fitzgerald,  for  Respondent 

BEASLT,  J.,  pro  tern. — Plaintiff  was  injured  on  the  ninth 
day  of  November,  1912,  while  leaving  a  Southern  Pacific 
train  at  Madrono  Station,  in  Santa  Clara  County,  and  de- 
fendant appeals  from  a  judgment  in  her  favor  on  account 
thereof  entered  pursuant  to  the  verdict  of  a  jury. 

The  first  claim  of  defendant  is  of  a  variance  between  the 
complaint  and  the  proofs  of  plaintiff,  it  being  claimed  that 
the  complaint  alleged  only  that  plaintiff  was  thrown  from 
the  train  and  that  this  is  not  shown  by  the  evidence. 

Plaintiff's  cause  of  action  as  stated  in  her  complaint  is 
that  while  she  was  a  passenger  on  defendant's  train,  and 
when  in  the  act  of  getting  out  of  and  off  fom  its  car  and 
being  still  thereon,  the  said  car  was,  through  the  negligence 
of  defendant  and  its  agents,  servants,  and  employees,  sud- 
denly started  without  allowing  plaintiff  sufficient  time  to 
get  off,  and  in  further  consequence  of  the  insufficient  alarm 
preparatory  to  starting  the  train  and  of  the  negligence  of 
defendant's  employees  in  running  and  conducting  the  train, 
the  plaintiff  was  violently  thrown  therefrom  to  her  injury. 

The  testimony  shows  that  Miss  Fitzgerald  was  a  passenger 
on  a  train  of  the  defendant  from  San  Jose  to  her  home  at 
Madrone  Station  on  the  day  of  her  injury ;  that  she  was  sit- 
ting in  the  rear  coach  about  one-fourth  of  the  way  back 
from  its  front  door  when  the  train  stopped  at  Madrone ;  that 
the  train  stopped  there  for  a  very  brief  time,  the  brakeman 
being  ready  to  give  the  signal  to  start  the  train  when  it 
stopped,  and  no  warning  being  given  her  of  the  startins:  of 
the  train;  that  when  she  knew  the  train  had  stopped  at 
Madrone  she  left  her  seat  and  walked  as  fast  as  she  could 
to  the  front  platform  of  the  coach;  and  that  when  she  got 
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inside  of  the  steps  she  saw  that  the  train  was  very  slowly 
moving;  that  she  then  got  down  as  quickly  as  she  could  and 
got  off  the  step,  or  as  she  says  at  one  point  of  her  testimony, 
"jumped  off";  that  while  she  could  see  that  the  train  was 
moving  it  was  not  going  very  fast,  but  that  it  was  just  mov- 
ing and  that  was  all.  She  fell  on  the  platform  and  was 
picked  up  suffering  from  a  broken  hip.  There  was,  in  addi- 
tion to  these  facts,  the  evidence  of  several  impartial  wit- 
nesses, who  were  either  passengers  on  the  train  or  had  basi- 
ness  at  the  platform  when  the  train  stopped,  from  which  the 
jury  was  warranted  in  finding  that  the  train  stopped  for 
an  unusually  short  interval  on  this  occasion.  It  further 
appears  that  Miss  Fitzgerald  was  seventy-one  years  old ;  that 
had  she  been  carried  past  her  station,  the  next  stop  would 
have  been  four  miles  away;  that  her  train  check,  showing 
that  she  was  a  passenger  for  Madrone,  was  not  taken  up 
by  the  conductor,  thus  indicating  that  the  train  oflScer  over- 
looked the  fact  that  she  was  destined  for  Madrone  Station; 
and  it  further  appears  that  the  conductor  was  an  extra 
conductor,  on  that  run  for  the  first  time.  From  all  this  it 
appears  that  the  jury  were  justified  in  finding  that  the  ti'ain 
was  started  so  quickly  as  to  give  the  plaintiff  no  suflScient 
time  to  leave  it  and  that  in  consequence  thereof  she  fell 
and  was  injured.  The  complaint  appears  to  be  a  sufficient 
basis  for  the  admission  of  this  evidence.  That  the  defend- 
ant knew  the  case  which  it  must  meet  to  be  that  which  the 
plaintiff  presented  appears  from  the  defendant's  answer,  in 
which  it  denies  that  she  sustained  her  injury  **by  reason  of 
any  fall  from  said  train  or  by  reason  of  being  thrown  there- 
from," and  avers  **that  she  willfully  attempted  to  alight 
from  said  train  while  it  was  in  motion."  The  distinction 
upon  which  defendant  bases  its  claim  of  a  variance  is  one  of 
verbiage,  not  of  meaning;  and  the  defendant  was  in  no  way 
surprised  or  misled  thereby.  Further,  this  objection  of  de- 
fendants was  not  definitely  pointed  out  at  the  trial  when,  if 
sound,  it  might  have  been  removed  by  a  simple  amendment. 
Even  if  plaintiff's  contention  as  to  variance  were  correct, 
still  the  complaint  and  answer  are  to  be  read  together,  and 
as  it  appears  by  so  doing  that  the  defendant  was  not  preju- 
diced thereby  in  any  substantial  right,  the  matter  is  within 
the  rule  of  section  475  of  the  Code  of  Civil  Procedure,  and 
the  case  will  not  be  reversed  on  this  ground. 
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It  is  contended  that  as  a  matter  of  law  the  evidence  shows 
the  plaintiff  to  have  been  guilty  of  contributory  negligence 
in  getting  off  the  train,  and  that  the  manner  in  which  she 
did  so,  and  not  any  of  the  alleged  acts  of  the  defendant,  was 
the  sole  proximate  cause  of  her  injury. 

Carriers  of  passengers  must  use  the  utmost  care  and  dili- 
gence for  their  safety  and  are  liable  for  injury  caused  hy 
their  slight  negligence.  The  relation  between  carrier  and 
passenger  continues  until  the  passenger  has  alighted.  The 
carrier  must  exercise  as  high  a  degree  of  care  in  affording 
passengers  reasonable  opportunity  to  alight  in  safety  as  in 
carrying  them  safely.  (Maxwell  v.  Fresno  City  Ry.  Co,,  4 
Cal.  App.  746,  [89  Pac.  367].) 

It  was  conceded  upon  the  oral  argument  that  there  was 
sufficient  evidence  to  warrant  the  jury  in  finding  negligence 
on  the  part  of  the  defendant  in  not  stopping  its  train  for  a 
sufficient  length  of  time  to  enable  the  plaintiff  to  depart 
therefrom  in  safety.  The  facts  which  it  is  claimed  establish 
negligence  of  the  defendant  and  contributory  negligence  of 
the  plaintiff  are  interwoven.  The  questions  are  questions  of 
fact  for  the  jury.  {Carr  v.  Eel  River  etc.  R,  R.  Co.,  98 
Cal.  366,  [21  L.  R.  A.  354,  33  Pac.  213] ;  Rauh  v.  Los  An- 
geles etc.  R.  R.,  103  Cal.  474,  [37  Pac.  374].) 

In  the  former  case  the  supreme  court  said:  **It  is  the 
duty  of  a  railroad  company  to  stop  its  train  at  a  station  for 
a  reasonable  time,  in  order  that  passengers  may  get  on  and 
off  its  cara  with  safety  to  themselves,  and  if  it  fails  so  to 
do,  and  injury  results  to  passengers  from  the  starting  of  the 
train  while  passengers  are  alighting,  the  company  is  guilty 
of  negligence,  and  is  responsible  in  damages  for  such  injury. 
A  common  carrier  of  passengers  for  hire  is  bound  to  use 
the  greatest  care  and  diligence  in  their  transportation  con- 
sistent with  the  carrying  on  of  his  business.  The  act  of  a 
passenger  in  jumping  from  a  moving  train  is  not  negligence 
per  se,  but  it  is  for  the  jury  to  say  under  all  of  the  circum- 
stances of  the  case  whether  the  act  of  jumping  was  justifi- 
able or  not;  and  if  the  passenger  jumped  when  carried  less 
than  one  hundred  feet  beyond  the  station  after  an  attempt 
to  alight  at  the  station,  where  there  was  no  sufficient  time 
to  alight  with  safety  and  there  is  no  evidence  as  to  the  speed 
of  the  train  at  tbe  time  of  iiimnincr.  it  is  nroper  to  instruct 
the  jury  that  if  they  find  that  the  train  did  not  stop  a  rea- 
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fionable  length  of  time  to  allow  the  plaintiff  to  get  off,  and 
that  she  jumped  therefrom  while  the  train  was  in  motion, 
and  under  such  circumstances  that  an  ordinarily  cautious, 
careful,  and  prudent  person  would  not  have  apprehended 
danger  therefrom,  she  was  entitled  to  recover;  but  if  they 
found  that  the  jumping  was  under  circumstances  where  such 
a  person  would  have  apprehended  danger,  it  was  an  act  of 
carelessness  which  would  relieve  the  defendant  from  respon- 
sibility, and  entitle  it  to  a  verdict/' 

In  the  latter  case  the  rule  was  stated  substantially  thus: 
*'It  is  the  duty  of  a  railroad  corporation  to  afford  a  reason- 
able time  for  passengers  to  alight  from  its  cars  at  the  station 
to  which  it  has  assumed  to  carry  them,  and  if  a  passenger 
is  injured  while  attempting  to  alight  at  such  station,  by  rea- 
son of  the  sudden  and  unannounced  starting  of  the  train, 
the  burden  is  thrown  upon  the  company  of  showing  that 
the  injury  was  not  the  result  of  its  own  act  or  negligence. 
.  .  .  Where  it  appears  that  when  the  train  reached  the  sta- 
tion it  stopped  a  short  distance  beyond  the  platform,  and 
that  while  the  plaintiff  was  in  the  act  of  alighting,  and 
when  he  had  reached  the  lower  step  of  the  car,  the  train 
started  without  any  warning,  throwing  plaintiff  to  the 
ground,  which  caused  the  injuries  for  which  the  action  was 
brought,  the  facts  do  not  prove  contributory  negligence  per 
se,  but  the  question  of  the  plaintiff's  negligence  should  be 
submitted  to  the  jury." 

These  are  plain  statements  of  a  simple  rule  of  law.  It 
is  not  necessary  to  analyze  the  facts  out  of  which  they  arose 
in  order  to  understand  them.  In  the  Raub  case  the  plain- 
tiff was  shown  to  have  jumped  from  the  train  while  it  was 
moving;  but  no  real  distinction  is  made  in  the  application 
of  the  rule  between  jumping  from  a  moving  train  and  step- 
ping therefrom.  The  rule  applies  to  both  sets  of  facts. 
That  these  questions  are  questions  of  fact  is  not  only  the 
settled  rule  in  California,  but  while  particular  circumstances. 
may,  in  some  cases,  justify  the  court  in  declaring  as  a  matter, 
of  law  that  a  passenger  is  negligent  in  alighting  from  a 
moving  train,  the  general  rule  is  that  whether  or  not  alight- 
ing from  a  train  when  it  is  in  motion  constitutes  contribu- 
tory negligence  is  a  question  of  fact  for  the  jury  to  deter- 
mine in  view  of  all  of  the  circumstances  of  the  particular 
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ease.  (See  note  to  Eoylman  v.  Kanawha  dk  M.  Ry.  Co.,  22 
L.  R.  A,  (N.  S.)  741.) 

Here  there  are  no  particular  circumstances  which  take 
the  case  out  of  the  general  rule,  and  the  trial  court  prop- 
erly left  the  question  of  negligence  and  contributory  negli- 
gence to  the  jury. 

The  appellants  rely  upon  three  cases  which  they  claim  are 
in  conflict  with  the  two  cases  last  above  cited.  These  cases 
are  CampbeU  v.  Los  Angeles  Ry.  Co.,  135  Cal.  137,  [67  Pac. 
50] ;  Craven  v.  Central  Pacific  72.  R.  Co.,  72  Cal.  345,  [13  Pac. 
878] ;  Joyce  v.  Los  Angeles  Ry.  Co.,  147  Cal.  274,  [82  Pac. 
204]. 

Campbell's  ease  was  a  clear  case  of  due  care  on  the  part 
of  the  carrier,  a  street-car  company,  and  of  negligence  on 
the  part  of  the  plaintiff.  The  plaintiflE  asked  the  conductor 
to  stop  the  car  so  that  he  might  alight.  The  conductor  did 
not  hear  his  first  request.  He  repeated  it  and  the  conductor 
then  heard  it  and  took  steps  to  stop  the  car,  at  the  same  time 
admonishing  him  not  to  alight  until  the  car  had  stopped. 
The  passenger  did  leave  the  car  before  it  stopped  and,  in 
doing  so,  was  injured.  The  court  found  that  tlie  plaintiff 
was  negligent  in  so  doing,  and  that  his  negligence  was  the 
sole  cause  of  the  injury.  It  will  be  noted  that  the  court 
found  from  the  facts  of  the  case  that  the  sole  cause  of  the 
injury  was  the  negligence  of  the  plaintiff.  The  defendant's 
employee  was  doing  all  he  could  to  comply  with  the  request 
that  the  car  be  stopped.  In  defiance  of  the  warning  not  to 
do  so,  and  when  he  had  no  excuse,  as  his  request  to  stop  was 
being  complied  with,  he  stepped  open-eyed  into  the  danger 
by  which  he  was  injured. 

In  the  case  of  Mrs.  Craven  the  court  stated  the  problem 
thus:  **The  whole  evidence  revolved  around  this  one  question, 
Did  the  plaintiff,  at  the  very  time  of  the  accident,  negli- 
gently jump  off  the  train  while  it  was  moving,  and  thus  cause 
or  contribute  to  the  injury!  If  she  did  not,  then  the  ver- 
dict should  have  been  for  plaintiffs.  If  she  did,  then  there 
can  be  no  doubt  that  her  negligence  contributed  proximately 
to  the  injury."  It  will  be  noted  that  in  stating  the  problem 
the  court  incorporated  the  idea  of  negligence  in  jumping 
off  the  train  while  it  was  moving,  thus  importinix  that  it 
miorht  be  possible  to  get  off  a  moving  train  without  nedi- 
gence.     The  jury  found  a  verdict  for  the  defendant  in  that 
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case  upon  conflicting  evidence  as  to  whether,  after  the  train 
had  stopped,  it  was  started  carelessly  and  suddenly  without 
giving  Mrs.  Craven  a  reasonable  chance  to  alight,  thus  caus- 
ing her  to  fall,  or  whether  she  jumped  from  the  train  while 
it  was  in  motion  and  thus  caused  or  contributed  to  her  own 
injury.  The  trial  court  refused  to  grant  a  new  trial  and 
the  supreme  court  sustained  this  order.  There  is  nothing 
in  the  case  supporting  counsel's  contention  that  jumping 
from  a  train  or  getting  ofP  a  train  while  in  motion  is,  in  and 
of  itself,  conclusively  negligent.  Indeed,  in  that  very  case 
the  supreme  court  approved  an  instruction  reading  that  "If 
you  believe  the  defendant  did  not  afford  the  plaintiff  Mrs. 
Craven  a  reasonable  time  for  this  purpose,  but  started  the 
train  suddenly,  while  she  was  in  the  act  of  getting  off  the 
car  and  before  she  had  time  to  alight,  it  failed  to  perform 
its  duty,  was  guilty  of  negligence,  and  is  liable  to  her  for 
damages  she  has  suffered  thereby,"  given  in  connection  with 
another  instruction  to  the  effect  that  if  the  negligence  of 
the  plaintiff  caused  or  contributed  to  her  injury,  she  was 
not  entitled  to  recover. 

In  Joyce  v.  Los  Angeles  Ry.  Co.,  147  Cal.  274,  [82  Pac. 
204],  the  plaintiff  asked  the  conductor  to  stop  at  Hewitt 
Street  and  he  told  her  that  he  would  do  so  and  that  Hewitt 
Street  was  three  blocks  farther  on.  While  the  conductor 
was  on  the  street  in  front  of  the  car,  according  to  custom, 
signaling  the  car  on  its  crossing  a  steam  railroad  track,  the 
plaintiff,  without  notice  to  or  knowledge  of  either  conductor 
or  motorman  that  she  intended  to  leave  the  car,  alighted 
therefrom  two  blocks  before  reaching  Hewitt  Street  and  on 
the  wrong  side,  and  in  consequence  thereof  was  injured.  She 
was  warned  by  one  of  the  passengers  not  to  get  off  the  car 
as  it  was  in  motion.  She  had  no  reasonable  excuse  for  leav- 
ing the  car.  The  jury  found  against  her  and  the  supreme 
court  held  that  this  finding  was  sustained  by  the  evidence. 
In  both  this  case  and  Campbell's  case  the  car  was  not  yet 
stopped  and  in  each  of  these  cases  the  ofScial  of  the  car  had 
been  asked  to  stop  it  at  a  certain  point  by  the  passenger  who 
was  injured,  and  the  passenger  left  the  car  while  in  motion 
and  before  the  motorman  had  an  opportunity  to  comply  with 
the  request  to  stop  the  car.  In  each  case  it  was  held  that 
the  carrier  was  not  neirligent.  It  is  true  that  the  court  era- 
ployed  some  general  language  in  both  the  Joyce  case  and 
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Campbell  case  which  seems  to  be,  on  first  reading  and  if  con- 
strued without  reference  to  the  facts  to  which  the  court  was 
applying  it,  in  conflict  with  the  rule  as  laid  down  in  the 
case  of  Carr  v.  Eel  River  etc.  B.  Co.,  and  Raub's  case.  This 
language  is  all  embodied  in  the  Joyce  case  and  the  gist  of  it 
is  embraced  in  the  following  quotations:  ''It  is  said  in  Booth 
on  Street  Railway  Law  (section  337) :  'But  it  has  been  held 
to  be  negligence  per  se,  which  justifies  a  nonsuit,  to  step  ofP 
the  car  while  it  is  being  slowed  up  in  order  to  stop  in  re- 
sponse to  a  passenger's  request  or  when  encumbered  by  a 
load  or  bundle'  "  and  further:  "It  is  said  in  Schouler  on 
Bailments  and  Carriers  (third  edition,  section  662) :  'Thus  a 
railway  passenger  is  not  justified  in  jumping  from  the  train 
w-hile  it  is  in  motion,  even  though  the  carrier  was  negligent, 
whether  in  carrying  him  past  the  station  or  in  starting  before 
he  had  due  opportunity  to  land.'  "  The  language  quoted  is 
not,  however,  necessarily  in  conflict  with  the  rule  that  the 
question  whether  a  passenger  leaving  a  moving  train  is  guilty 
of  contributory  negligence  is  in  this  state  a  question  for  the 
jury.  The  most  that  can  be  said  is  that  it  was  held  to  be 
negligence  per  se  to  leave  a  rapidly  moving  car  while  it  was 
being  slowed  up  in  response  to  a  passenger's  request,  and 
that  the  quotation  from  Schouler  is  no  more  than  a  statement 
of  what  has  been  held  in  some  cases  to  be  the  law,  quoted  by 
way  of  argument  to  show  how  far  some  authorities  have 
gone,  and  was  not  intended  to  lay  down  a  rigid  rule  to  the 
efFect  that  getting  off  a  moving  train  or  car  is  in  itself  con- 
clusively a  negligent  act 

These  cases  are  thus  seen  to  be  reconcilable  with  Carr  v. 
Eel  River  etc.  R.  Co.,  and  the  Raub  case,  supra,  which  are 
therefore  held  to  state  the  rule  in  California.  In  all  the 
cases  cited  by  appellant  on  this  point  the  carrier  was  either 
found  to  have  been  guiltless  of  negligence  or  particular  facts 
sustained  a  finding  that  under  all  the  circumstances  plain- 
tiff was  negligent  in  getting  off  the  moving  train.  It  is  no- 
where held  that  leaving  a  moving  train  constitutes  negligence 
per  se,  and  the  cases  cited  by  defendant  in  support  of  the 
contention  are  all  thus  seen  to  be  either  causes  which  par- 
ticular facts  took  out  of  the  general  rule,  or  where  the  court 
found  "negligence"  in  getting  off  the  train  while  it  was  in 
motion,  which  upon  all  the  facts  is  tantamount  to  a  findiiisr 
of  contributory  negligence.    In  this  case  it  does  not  appear 
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as  a  matter  of  law  under  all  the  circumstances  that  plaintiff 
was  negligent  in  alighting  from  this  train.  The  question 
was  properly  left  to  the  jury  for  decision. 

It  is  claimed  that  the  damages  awarded  by  the  jury  were 
excessive.  The  verdict  was  for  five  thousand  dollars.  As  a 
result  of  her  fall  the  plaintiff,  who  prior  thereto  w&s  an  able- 
bodied  woman  performing  the  housework  for  a  family,  was 
rendered  helpless,  requiring  the  constant  assistance  of  others. 
She  was  in  a  hospital  for  a  long  time  and  suffered  great 
pain  from  the  injury.  The  trial  occurred  over  two  and  one- 
half  years  after  the  injury,  and  during  all  the  time  between 
the  injury  and  the  trial  the  plaintiff  was  in  constant  pain. 
She  was  unable  to  walk  except  with  crutches  at  the  time  of 
the  trial.  Her  broken  hip  had  not  united,  and  to  all  ap- 
pearances her  condition  will  be  permanent.  Her  hospital 
bills  and  the  services  of  one  among  several  doctors  whose 
services  were  necessary  cost  her  $527.  We  cannot  say  under 
these  circumstances  that  the  amount  of  damages  awarded  by 
the  jury  was  excessive. 

Many  complaints  were  made  of  instructions  given  by  the 
court  and  of  the  refusal  to  give  instructions  requested  by 
the  defendant;  but  an  examination  of  the  instructions  as  a 
whole  discloses  no  reason  for  a  reversal  of  this  case.  With- 
out reciting  the  various  instructions,  it  may  be  said  that  of 
those  given  by  the  court  number  5  was  copied  substantially 
from  Carr  v.  Eel  River  etc.  R.  Co.,  98  Cal.  366,  [21  L.  R.  A. 
354,  33  Pac.  213],  and  correctly  stated  the  law;  numbers  8 
and  9  were  based  upon  the  theory  that  Miss  Fitzgerald  was 
thrown  from  the  car,  and  while  perhaps  not  applicable  in 
this  case,  nevertheless  could  not  have  misled  the  jury,  as  the 
evidence  on  that  point  was  perfectly  clear ;  numbers  10  and 
11  correctly  stated  the  law;  and  number  12  was  generously 
fair  to  the  defendant.  Number  16,  which  is  criticised  be- 
cause of  its  assumption  that  the  plaintiff's  nervous  system 
was  shocked  by  her  injury,  is  not  objectionable  on  this  score, 
because  the  evidence  beyond  question  shows  that  her  nervous 
system  was  shocked  and  injured. 

The  instructions  requested  by  defendant  were  correctly 
modified  by  the  court  and  those  refused  were  properly  re- 
fused; for  example,  as  originally  presented,  defendant's  re- 
quested instruction  number  5  directed  the  jury  to  find  a  ver- 
dict for  the  defendant  if  Miss  Fitzgerald  was  injured  in  any 

-  -    -. ...  .:j 

Digitized  by  VjOOQIC 


April,  1918.]     A.  B.  Field  &  Co.,  Inc.,  v.  Haven.  669 

other  way  than  by  being  violently  thrown  from  the  train, 
thus  excluding  every  other  cause  of  injury,  and  it  was  for 
this  reason  incorrect.  The  court  modified  it  properly  so  as 
to  include  the  other  theories  upon  which  the  case  was  tried. 
Defendant's  instruction  number  12  was  a  lengthy,  involved, 
and  argumentative  instruction  calculated  not  intentionally 
but  in  fact  to  mislead  the  jury  and  was  properly  modified  so 
as  to,  in  a  measure,  remove  these  objectionable  features. 
Defendant's  instruction  number  13,  as  presented  by  the  de- 
fendant, undertook  to  state  to  the  jury  that  if  they  believed 
Miss  Fitzgerald's  testimony  that  she  was  injured  in  conse- 
quence of  voluntarily  alighting  from  the  train  while  it  was 
moving,  they  must  bring  in  a  verdict  in  favor  of  the  defend- 
ant, thus  holding  her  guilty  of  contributory  negligence, 
whereas,  as  a  matter  of  law,  as  we  have  seen,  the  question  of 
contributory  negligence  was  one  for  the  jury  to  decide. 

The  criticism  of  other  instructions  is  not  sufficiently  im- 
portant to  require  mention. 

Judgment  Harmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  conenrred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  31,  1918. 


[Gfv.  No.  2331.    First  AppeUate  Distriet.— April  4,  1918.] 

A.  B.  FIELD  &  COMPANY,  INC.  (a  Corporation),  et  al., 
Appellants,  v.  EDWARD  HAVEN,  etc.,  Respondent. 

Contracts  —  Existbnot  ot  Subject  Matter  —  Ihpued  Condition.—- 
When  the  performance  of  a  contract  depends  on  the  continued  ex- 
istence of  a  given  person  or  thing,  a  condition  is  implied  that  the 
impOBsibilitj  arising  from  the  perishing  of  the  person  or  thing 
excuses  performance. 

Id. — Contract  to  Pack  Dried  Frutt— Destruction  or  Packing-houss 
BY  Fire — Contract  not  Terminated. — A  contract  by  the  terms  of 
which  plaintiflFs  were  employed  by  defendant  to  buy  and  pack  dried 
fruits  in  the  latter's  packing-house  was  essentially  one  for  the  per- 
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formance  of  personal  services,  since  the  serrices  might  be  performed 
u  effectively  in  one  place  as  another,  and  the  destruction  of  the 
packing-house  bj  fire  did  not  terminate  the  eontraet 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    J.  E.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  Knight,  P.  E.  Boland,  and  C.  C.  Coolidge,  for 
Appellants. 

R.  R.  Syer,  and  Owen  D.  Richardson,  for  Respondent. 

ZOOK,  Acting  P.  J.,  pro  tern, — ^This  case  arises  out  of  a 
contract  by  the  terras  of  which  plaintiffs  employed  defendant 
to  buy  for  them  and  on  their  instructions  dried  fruits  and  to 
pack  them  in  his  packing-house  on  Cinnobar  Street,  in  San 
Jose,  at  specified  charges  for  the  different  varieties  of  fruit 
Plaintiffs  guaranteed  to  defendant  the  packing  of  one  thou- 
sand tons  of  prunes,  and  agreed  to  pay  defendant  $2.50  a 
ton  for  any  shortage  in  the  prune  pack.  Defendant  was  to 
devote  his  packing-house  exclusively  to  the  work  provided 
for  in  the  contract,  and  to  pack  the  goods  "as  well  as  the 
regular  packing  of  said  party  in  the  past"  The  term  of 
the  contract  was  from  May  29,  1913,  to  April  30,  1914. 
There  were  other  provisions  in  the  contract  not  necessary  to 
be  considered  on  this  appeal.  The  parties  commenced  opera- 
tions under  the  contract  and  continued  until  the  nineteenth 
day  of  October,  1913,  when  defendant's  packing-house  was 
destroyed  by  fire.  Within  a  few  days  after  the  fire,  defend- 
ant tendered  to  plaintiffs  another  plant,  but  objection  was 
made  thereto  on  the  ground  that  the  defendant  could  not 
have  exclusive  possession.  Thereupon  the  defendant  ar- 
ranged for  the  exclusive  use  of  a  second  plant,  known  as  the 
**A  &  C  Ham"  packing-house,  and  tendered  it  to  plaintiffs, 
who  again  objected,  but  upon  what  ground  the  record  is 
silent.  Plaintiffs  declined  to  order  any  more  fruit  bought, 
and  no  further  work  was  done  under  the  contract,  except  the 
packing  of  some  two  or  three  tons  of  fruit  which  had  been 
purchased  but  not  delivered  prior  to  the  fire.  Insurance 
moneys  were  collected  by  defendant,  and  various  disputes 
arose  between  the  parties,  culminating  in  the  bringing  of  this 
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action  by  plaintiffs  to  recover  a  balance  claimed  to  be  due 
them.  Defendant  in  his  answer  set  up,  among  other  things, 
a  counterclaim  for  $1,903.12,  which  he  claimed  to  be  due  him 
under  the  contract  as  packing  charges  at  the  agreed  rate  of 
$2.50  per  ton  for  761.25  tons  of  the  one  thousand  tons  guar- 
anteed, only  238.75  tons  having  been  purchased  prior  to  the 
fire.  The  allowance  of  this  counterclaim  by  the  trial  court  is 
the  only  issue  on  this  appeal. 

Appellant's  main  contention  is  that  the  contract  was 
terminated  by  the  destruction  by  fire  of  respondent's  pack- 
ing plant.  It  is  an  undoubtedly  sound  principle  of  the  law 
of  contracts  that,  when  the  performance  thereof  depends  on 
the  continued  existence  of  a  given  person  or  thing,  a  condi- 
tion is  implied  that  the  impossibility  arising  from  the  perish- 
ing of  the  person  or  thing  excuses  performance,  but  we  must 
confess  that  we  are  unable  to  follow  counsel  in  their  endeavor 
to  apply  the  rule  to  this  case.  Neither  in  the  evidence  nor  in 
the  briefs  is  there  anything  to  show  that  the  place  of  packing 
fruit  has  any  peculiar  bearing  upon  the  quality  of  the  fruit 
packed,  and  in  the  absence  of  such  showing  we  must  take 
the  common-sense  view  of  the  contract  adopted  by  the  trial 
jcourt,  namely,  that  the  contract  is  essentially  one  for  the 
performance  of  personal  service  by  the  defendant,  which 
might  be  performed  as  effectively  in  one  place  as  in  another, 
and  that  if  defendant,  after  the  fire,  could  pack  fruit  accord- 
ing to  the  standard  set  in  the  contract,  he  was  entitled  to 
tender  another  plant  for  the  completion  of  the  work  contem- 
plated therein.  The  fact  that  the  packing-house  was  spe- 
cially mentioned  in  the  contract  was  of  no  more  moment  than 
the  mentioning  of  the  residence  of  the  parties,  and  the  pro- 
vision for  the  exclusive  use  of  the  plant  was  obviously  in- 
serted to  secure  the  undivided  attention  of  the  respondent  to 
the  work  contemplated.  We  are,  therefore,  of  the  opinion 
that  the  respondent  was  within  his  rights  in  tendering  an- 
other plant  for  the  performance  of  his  contract. 

Appellants'  second  point  is  that  the  tender  of  the  '*A  &  C 
Ham"  plant  was  not  good,  for  the  reason  that  the  "pro- 
cesser"  for  treating  prunes  in  that  plant  was  different  from 
that  in  the  one  destroyed.  The  lower  court  found,  however, 
on  ample  evidence  from  prominent  experts  familiar  with  both 
houses  that  the  "A  &  C  Ham"  plant  was  in  every  way  as 
suited  to  the  doing  of  the  work  contemplated  by  the  con- 
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tract  aft  was  the  original  plant,  and  this  finding  we  cannot 
disturb  on  appeal. 

The  last  contention  made  by  appellants  is  that  the  guar- 
antee clause  in  the  contract  was  void  as  providing  for  liqui- 
dated damages.  As  this  point  was  neither  raised  in  the  court 
below  nor  mentioned  in  the  briefs,  but  was  presented  for  the 
first  time  upon  the  oral  argument,  we  are  not  required  to 
discuss  or  decide  it.  We  may  state,  however,  that  in  our 
opinion  the  clause  referred  to  provides  not  for  liquidated 
damages,  but  for  a  minimum  compensation  to  defendant  for 
the  services  to  be  rendered  by  him  during  the  year  for  which 
he  was  employed. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 


[CIt.  No.  1767.     Third  Appellate  District.— April  4,  1918.] 

ADDIE  HALLAWETiL  et  al..  Respondents,  v.  UNION  OIL 
COMPANY  OP  CALIFORNIA  (a  Corporation), 
Appellant. 

Neouoence  —  Oil  Company  Engaged  in  Distillation  or   A8PHAi;p— 

DiSCHABGE  OF  G AS-STILL — CONTACT  WITH   FURNACE   FlKES. — An  oil 

company  engaged  in  producing  eommorcial  aspbaltam  from  crude 
petroleum,  and  incidentally  to  preserve  such  oils  as  might  be  con- 
densed from  gases  in  the  process,  is  guilty  of  negligence  where  its 
master  mechanic,  in  attempting  to  repair  a  gas-still,  permitted  the 
discharge  of  its  highly  inflammable  fluid  in  such  a  way  as  to  come 
in  contact  with  furnace  fires  and  to  spread  quickly  to  the  immediate 
vicinity  of  an  open  trap,  the  surface  of  which  carried  more  or  less 
oil  and  inflammable  material. 

Id. — Action  fob  Death — Burning  in  Pike  of  Asphalt  Shed— Pbozi- 
MATE  Cause — F^oor. — In  an  action  against  an  oil  company  en- 
gaged in  the  distillation  of  asphalt  for  death  by  fire  of  a  carpentier 
employed  in  one  of  its  sheds,  the  plaintififs  were  not  required  to 
•bow  with  absolute  certainty  that  the  fire  which  originated  at  the 
asphalt-stills  through  the  company's  negligence  was  communicated 
to  the  shed  and  was  the  proximate  cause  of  the  death. 

Ii>. — E*XPERT  Opinion— Co MPrxENT  Testimony. — In  an  action  against 
an  oil  company  engaged  in  the  di»tillation  of  asphalt  for  the  death 
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of  a  Berfuit,  by  fire,  the  trial  court  properly  allowed  an  expert  wit- 
ness to  testify,  in  answer  to  hypothetical  questions,  as  to  the  effect 
of  burning  oil  at  the  intake  of  a  six-inch  pipe  when  only  a  small 
quantity  of  water  was  passing  into  the  pipe,  although  there  was 
testimony  that  when  the  asphalt-etills  were  in  full  operation,  as  at 
the  time  of  the  fire,  a  trench  usually  carried  water  from  condensers 
sufficient  to  fill  half  the  pipe  at  Its  intake. 

Ip. — EviDBNCE  —  Basis  oj  Hypothewoal  Question. — A  hypothetical 
question  must  be  based  upon  evidence,  but  the  basis  may  consist  of 
any  condition  of  facts  the  evidence  of  which  tends  to  establish  the 
facts  assumed,  or  which  the  jury  may  reasonably  find  to  be  proven. 

Id. — Besult  or  Expebimemt — Testimony  or  Bystander. — A  bystander 
to  an  experiment,  though  not  assisting  in  any  way  to  make  it,  may 
testify  as  to  its  result  if  he  had  knowledge  of  all  the  conditions 
of  the  experiment,  and  it  was  one  involving  no  special  technical 
knowledge,  or  was  such  that  its  result  could  be  seen  and  understood 
by  a  person  of  ordinary  judgment. 

Id. — ^Exclusion  or  Testimony  of  Bystandbrt— EkaoB  Without  Preju- 
dice.— In  such  an  action,  the  ruling  of  the  trial  court  denying  de- 
fendant the  right  to  show  by  a  bystander  the  result  of  an  experi- 
ment was  not  error  where  the  tendency  of  the  experiment  was  to 
prove  a  fact  not  disputed. 

j  APPEAL  from  a  judgment  of  the  Superior  Court  of 
•Contra  Costa  County,  and  from  an  order  denying  a  new 
trial.    R.  H.  Latimer  and  A.  B.  McKenzie,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chickering  &  Gregory,  Evan  Williams,  Frank  H.  (Jould, 
B.  y.  Sargent,  and  J.  E.  Rodgers,  for  Appellant. 

Stetson  &  Eoford,  A.  T.  Shine,  Elmer  E.  Nichols,  and 
T.  D.  Johnston,  for  Respondents. 

CHIPMAN,  P.  J. — Plaintiffs  bring  the  action  as  heirs  at 
law  of  Charles  Hallawell,  deceased,  who,  it  is  alleged,  lost 
his  life  on  December  9,  1913,  at  Oleum,  Contra  Costa  County, 
through  the  alleged  negligence  of  defendant.  The  cause  was 
tried  before  a  jury  and  plaintiffs  had  the  verdict.  Judgment 
was  entered  thereon,  from  which  and  from  the  order  deny- 
ing its  motion  for  a  new  trial  defendant  appeals. 

••  Osl.  App.— 4t 
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We  hsrr  prepared  the  following  rough  diagram  taken  from 
data  furnished  by  two  exhibits  focuid  in  the  record: 
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This  seemed  necessary  to  a  fair  comprehension  of  the  evi- 
dence in  the  case.  The  main  object  of  defendant's  plant 
was  to  produce  commercial  asphaltum  from  crude  petroleum 
and  incidentally  to  preserve  such  oils  as  might  be  condensed 
from  gases  in  the  process. 

The  battery  of  asphaltum-stills  consisted  of  ten  separate 
stills,  to  each  of  which  was  attached  a  condenser.  A  furnace 
commencing  at  still  number  10  at  the  north  end  of  the  bat- 
tery ran  under  all  the  stills  to  still  number  1.  Still  10  was 
connected  with  still  9  and  still  9  with  still  8,  and  so  on  to 
still  1.  East  of  the  stills  some  distance  was  the  gas-receiver, 
noted  on  the  diagram,  into  which  gases  that  did  not  con- 
dense were  carried  from  the  condensers  and  thence  by  a  pipe 
these  gases  were  conveyed  to  the  gas-seal  situated  near  the 
northwest  comer  of  the  stills,  and  the  inflammable  gas  was 
taken  by  a  pipe  from  the  gas-seal  to  the  furnace  under  the 
stills  and  burned.  A  ditch  ran  along  on  the  west  side  of 
the  stills  into  which  the  waste  water  from  the  condensers  rsn 
and  was  brought  to  a  point  near  still  number  7,  where  this 
overflow  was  taken  up  by  a  six-inch  pipe  and  carried  about 
eighteen  feet  at  a  grade  of  .32  in  that  distance  to  the  open 
trap  noted  on  the  diagram.  At  the  lower  or  west  side  or 
this  trap,  which  latter  was  flush  with  the  surface  of  the 
ground  and  was  about  eighteen  inches  square,  was  an  eight- 
inch  pipe  so  set  in  the  trap  as  to  carry  away  the  contents  of 
the  trap  but  leaving  the  discharge  of  the  six-inch  pipe  slightly 
below  the  surface  of  the  water.  About  four  or  five  feet  west 
of  the  trap  this  eight-inch  pipe  made  a  right  angle  down 
about  six  feet  and  resumed  its  course  west  for  about  sixty 
feet  and  at  about  the  same  grade  at  the  six-inch  pipe,  where 
it  discharged  in  a  wooden  ditch  in  front,  on  the  east  side 
of  the  group  of  sixteen  asphalt  kettles.  Between  the  trap 
and  the  drop  in  the  eight-inch  pipe  was  a  valve  intended 
to  shut  off  the  flow  through  that  pipe.  Immediately  west  of 
this  row  of  asphalt  kettles  and  connected  with  them  was  a 
two-story  wooden  building  of  dimensions  130  feet  by  150  feet. 
The  asphalt,  after  cooling,  was  here  drawn  into  barrels 
through  long  spouts  leading  from  the  kettles  and  stored  on 
the  first-story  floor  of  this  building,  and  was  shipped  from 
the  platform  on  the  west  side  of  the  building.  This  lower 
story  was  entirely  open  on  all  sides,  the  upper  story,  ten 
teet  above,  being  supported  by  the  necessary  timbers.     The 
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tipper  story  consisted  of  a  workshop  of  one  large  room  and 
was  used  for  cooperage  purposes  and  storing  barrels  and 
barrel  materials.  At  the  points  indicated  about  one  hundred 
feet  from  the  west  side,  two  narrow  stairways  led  to  the  lower 
story.  The  supporting  timbers  and  the  sides  of  the  upper 
story  and  the  roof  were  covered  with  corrugated  iron.  The 
east  side  of  this  upper  floor  was  entirely  occupied  from  floor 
to  roof  with  barrels.  There  were  no  openings  on  the  north 
or  south  side,  but  on  the  west  side  there  was  a  number  of 
windows  with  a  ten-foot  drop  to  the  platform  below.  The 
upper  floor  was  filled  with  barrels,  work-benches,  and  ma- 
terials of  various  kinds,  with  narrow  passageways  at  inter- 
vals  leading  to  the  west  side  which  were  at  times  more  or  less 
obstructed  by  loose  materials. 

There  was  a  fire  levee,  noted  on  the  diagram,  to  check  the 
contents  of  any  of  the  stills,  should  one  explode,  from  run- 
ning down  to  the  kettles. 

When  the  plant  was  in  operation,  crude  oil  was  placed  in 
still  10,  the  heat  increasing  in  intensity  as  the  asphaltum 
residuum  passed  from  still  to  still,  until  at  still  1  it  was  as 
high  as  seven  hundred  degrees  Fahrenheit,  the  asphaltum 
residuum  in  the  process  of  refinement  becoming  of  greater 
viscosity  as  it  passed  through  the  stills  until  the  condensa- 
tion of  the  gases  in  the  condensers  had  reached  its  maximum. 
The  surplus  or  remaining  noncondensable  gases  passed  from 
the  various  condensers  to  the  gas-receiver  and  thence  as 
shown  to  the  gas-seal,  more  or  less  impregnated  with  oil 
which  had  not  been  condensed.  The  finished  product  was 
drawn  from  still  1  to  the  asphaltum  kettles  to  cool  prepara- 
tory to  being  drawn  into  barrels  and  stored  or  shipped.  It 
was  found  necessary  in  the  last  operation  to  heat  the  cooled 
asphaltum  in  order  to  draw  it  off  into  the  barrels,  and  this 
was  done  by  using  plates  of  iron  on  which  was  burning  crude 
oil  and  asphaltum  placed  under  the  spouts  leading  from 
the  kettles  and  these  portable  heating  appliances  were  wheeled 
on  iron  barrows  from  place  to  place  and  fuel  dipped  from 
containers  to  feed  the  fires,  which  latter  flamed  up  at  times 
several  feet.  The  effect  of  these  fires  was  to  give  off  a  dense 
smoke  which  settled  on  all  parts  of  the  building  more  or 
less  and  particularly  on  the  timbers  supporting  the  upper 
story  and  upon  the  sides  and  parts  of  the  building  imme- 
diately exposed  to  the  smoke  arising  from  these  fires.     This 
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soot  was  inflammable  and  burned  with  rapidity  when  exposed 
to  sufficient  heat  to  start  it  burning.  The  floor  of  the  shed 
was  wooden  and  was  usually  kept  covered  with  sand.  When 
the  sand  had  become  too  much  impregnated  with  asphalt  in 
»  wheeling  leaky  barrels  over  the  floor  it  would  be  removed  and 
fresh  sand  put  on  the  floor.  It  appeared,  also,  that  in  wheel- 
ing the  containers  of  the  oil  used  as  fuel  to  heat  the  spouts, 
oil  was  spilled  on  the  ground  around  the  asphalt  stills. 

Prior  to  the  burning  of  the  cooling  shed,  defendant  had 
commenced  to  install  an  improved  method  of  heating  the 
spouts  of  the  asphaltum  kettles  by  substituting  steam-pipes, 
thus  avoiding  the  accumulation  of  soot  on  the  building,  but 
it  had  not  progressed  beyond  about  one-third  or  one-half  of 
the  building.  On  the  day  of  the  fire  there  had  been  no  heat- 
ing of  these  spouts  and  there  was  no  fire  burning  at  or  near 
these  kettles. 

The  ground  in  front  of  the  stills  was  nearly  level,  but 
sloped  slightly  to  the  open  trap  from  the  gas-seal,  which  lat^ 
ter  contained  a  quantity  of  oil  in  the  nature  of  gasoline  con- 
densed from  the  gases  coming  from  the  gas  reservoir.  This 
seal  was  of  about  fifty  or  sixty  gallons'  capacity. 

We  come  now  to  inquire  into  the  cause  of  the  accident. 
The  eye-witnesses  who  testified  were  in  defendant's  employ- 
ment at  the  time  and  were  so  employed  at  the  trial.  Dece- 
dent Hallawell  was  burned  to  death  on  the  second  floor  of 
the  asphalt-shed  in  the  early  afternoon  of  December  9,  1913, 
and  at  the  time  was  working  with  one  Graves,  another  car- 
penter, who  also  perished  in  the  flre,  and  with  one  Hanford, 
the  carpenter  foreman,  who  survived. 

It  appeared  that  master  mechanic  Lightbody  was  called  to 
repair  a  leak  in  the  gas^seal.  Without  knowing  or  inquiring 
into  the  contents  of  the  seal,  and  assuming  that  it  was  water, 
he  caused  to  be  turned  down  a  stand-pipe  parallel  with  the 
ground,  which  came  from  the  bottom  of  the  seal  upward 
along  its  side,  thus  causing  the  entire  contents  to  run  over 
the  ground  around  and  near  the  trap  and  into  the  trench 
at  the  furnaces.  He  turned  away,  but  soon  discovered  that 
the  oil  and  gases  coming  from  the  seal  had  taken  fire  from 
the  furnaces  and  the  fire  was  communicated  to  the  oil  spread 
over  the  ground  and  was  burning  briskly  over  an  area  of 
twenty  feet  square  and  within  three  or  four  feet  of  the  trap. 
A  strong  wind  was  blowing  from  the  southeast  toward  the 
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asphalt-shed  and  across  the  trap.  The  burning  material  was 
noticed  close  to  the  intake  of  the  six-inch  pipe.  Fire-extin- 
guishers were  procured  and  the  fire  burning  in  front  of  the 
stills  and  around  the  trap  was  put  out.  Witness  Conley 
testified  that  to  prevent  the  fire  from  passing  through  the 
eight-inch  pipe  to  the  asphaltum-shed  he  went  to  the  gauge 
and  turned  it  off  and  while  doing  this  he  said  the  smoke  was 
rising  and  fire  blazing  up  at  the  asphaltum-shed  at  about  the 
point  where  the  eight-inch  pipe  discharged  at  the  shed.  He 
testified:  **I  couldn't  say  how  long  after  I  first  saw  the  fire 
at  the  asphalt-stills  before  the  whole  building  was  ablaze  or 
aflame,  about  three  or  four  minutes  or  so."  An  effort  was 
made  to  extinguish  this  fire,  but  it  spread  so  rapidly  that 
in  a  very  short  time  the  entire  building  was  enveloped  in 
flames  and  a  dense  smoke  from  the  burning  soot  which  had 
accumulated  on  the  building.  The  flames  were  seen  to  run 
rapidly  up  the  timbers  supporting  the  second  story  and 
spread  along  the  sides  of  the  building.  Of  the  situation  in 
the  second  story,  witness  Hanford,  under  whom  decedent 
and  Graves  were  working,  testified:  **We  were  bolting  a 
barrel  machine  to  a  sort  of  frame  while  Mr.  Hallawell  was 
sawing  some  boards  for  the  upper  part  of  the  crate  when  I 
noticed  the  smoke.  I  first  thought  it  was  the  engine  outside ; 
lots  of  times  the  smoke  will  come  up  between  the  first  and 
second  floors.  Shortly  someone  hollered  'Fire!'  and  we 
started  for  the  stairs,  that  is,  one  of  the  stairs  we  came  up. 
"We  all  three  of  us  started  for  the  stairs,  Mr.  Hallawell,  being 
nearest  to  the  stairs,  started  out  ahead  and  Mr.  Graves,  and 
I  was  on  one  side  of  the  machine  and  he  was  on  the  other 
and  he  started  right  after  Mr.  Hallawell,  and  I  had  to  run 
around  the  machine  and  was  behind  them,  and  I  saw  the 
smoke  belching  up  through  the  stairs  and  I  knew  it  was  im- 
possible for  us  to  get  down  the  stairs.  I  said,  *Run  for  your 
life,  boys,'  and  I  turned  and  ran  in  the  opposite  direction, 
and  I  supposed  that  they  followed,  but  that  is  the  last  I  ever 
saw  of  them.  ...  I  had  some  trouble  with  smoke  as  I  was 
running  to  the  front  door,  that  is  the  west  end  of  the  build- 
ing, the  building  was  filling  with  smoke  so  fast  that  it  was 
lowering  and  I  had  to  get  down  on  my  knees  to  get  to  the 
door,  in  order  to  see  my  way  out.  There  were  several  coop- 
ers making  barrels  that  were  working  on  that  floor  at  the 
time.    They  were  working  at  those  different  benches.    These 
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other  two  men  were  working  right  with  me.  We  were  all 
three  working  on  the  same  machinery.  A  minute  or  two, 
something  like  that,  elapsed  from  the  time  I  heard  the  cry 
of  'Fire I'  until  I  told  the  men  to  run  for  their  lives.  I  just 
started  for  the  stairs  and  I  saw  we  couldn't  get  down.  I 
must  have  gone,  I  should  judge,  ten  or  fifteen  feet  toward 
the  stairway.  ...  I  do  not  know  of  my  own  knowledge 
where  that  fire  came  from.  I  know  the  direction  it  came 
from.  The  first  I  saw  of  it  was  the  smoke  coming  up  through 
the  building,  from  the  east  side;  that  is  the  side  away  from 
the  bay.  That  place  is  right  on  the  edge  of  the  bay.  The 
bay  is  on  the  west  side  and  also  on  the  north  side  of  it ;  that 
portion  of  the  works  of  the  Union  Oil  Company  is  on  slop- 
ing land  toward  the  bay.'* 

The  charred  remains  of  Hallawell  and  Graves  were  later 
found  in  the  ruins  not  far  from  the  northwest  comer  of  the 
building,  in  which  direction  they  probably  attempted  to 
escape.  Witness  Lightbody  testified:  "When  I  saw  tlie  are 
down  below,  when  my  attention  was  called  to  it  as  I  was  leav- 
ing there  (near  the  fire  at  the  stills),  a  great  deal  of  smoke 
was  breaking  out,  the  building  was  not  entirely  enveloped, 
the  rear  end  of  it  (at  the  kettles)  was  almost  entirely  so  that 
you  could  not  see  it  hardly.  It  was  completely  enveloped  in 
flames  so  quickly  that  I  could  not  hardly  tell  you.  It  was 
not  more  than  two  or  three  minutes  and  the  flames  had  made 
some  headway  by  that  time." 

Witness  Curran  testified  that  after  putting  out  the  fire  at 
the  stills  *'we  turned  around  and  noticed  that  the  shed  was 
burning  below  us.  .  .  .  The  flame  traveled  very  fast.  ...  It 
was  just  instantly  after  I  succeeded  in  putting  the  fire  out 
there  (at  the  stills)  that  I  observed  the  fire  in  front  of  kettle 
No.  7;  it  was  just  a  moment.  ...  I  don't  know  if  it  was 
soot;  it  was  some  black  substance  on  the  posts;  they  were 
covered  with  sheet  iron.  .  .  .  Q.  Did  you  see  the  fire  go  up 
that?  A.  I  saw  it  travel  along  it,  yes,  sir.  Q.  And  how 
fast  did  it  travel  along  there!  A.  I  do  not  know,  I  am  not 
sure,  it  traveled  pretty  fast.  ...  I  should  judge  it  was  four 
or  five  minutes,  three  minutes  maybe,  after  I  first  saw  the 
fire,  the  part  in  front  of  the  kettles,  before  the  whole  building 
was  in  flames.     It  wasn't  very  long;  it  burned  fast.** 

Witness  Del  Monte  tentified  that  after  putting  down  his 
extinguisher  with  which  he  had  been  fighting  the  fire  around 
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tlie  trap  he  noticed  that  the  shed  was  on  fire.  ''After  I  saw 
the  fire  it  was  a  minute  or  a  couple  of  minutes,  probably  a 
minute  and  a  half,  before  the  whole  building  was  in  flames." 
There  was  no  material  conflict  in  the  testimony  as  to  the 
cau^  of  the  fire  in  front  of  the  stills  and  around  the  open 
trap.  To  effect  the  repair  of  the  gas-seal  it  was  not  neces- 
sary but  was,  we  think,  negligence  to  discharge  its  highly 
inflammable  fluid,  as  was  done,  in  a  way  to  come  in  contact 
with  the  intense  furnace  fires  and  in  a  way  to  spread,  as  it 
did  quickly,  to  the  immediate  vicinity  of  the  open  trap,  the 
surface  of  which  carried  more  or  less  oil  and  infiammable 
material.  From  the  evidence  in  the  case  the  plaintiffs  ad- 
vanced the  theory  that  the  burning  fluid  was  carried  through 
the  six-inch  pipe  to  the  open  trap  and  thence  by  the  eight- 
inch  pipe  to  the  asphalt-shed;  or  the  oil  on  the  surface  of 
the  water  in  the  trap  was  ignited  by  the  heat  from  the  fluid 
burning  on  the  ground  near  by,  or  by  the  flames  being  wafted 
or  carried  directly  to  the  trap  by  the  high  wind  and  thence 
passed  down  the  eight-inch  pipe,  before  the  valve  was  shut 
off,  thus  igniting  the  inflammable  material  at  the  asphalt- 
shed.  The  expert  testimony  was  that  fire  would  travel  with 
great  rapidity  in  passing  over  the  surface  of  the  water — ^like 
a  train  of  powder.  Defendant  offered  no  explanation,  but 
contented  itself  with  combating  the  theory  of  plaintiffs. 
Expert  testimony  was  admitted  which  showed  that  notwith- 
standing the  outlet  of  the  six-inch  pipe  in  the  trap  was 
slightly  below  the  surface  of  the  water  in  the  trap,  the  burn- 
ing fluid  passing  through  the  pipe  would  cause  an  explosion 
which  would  force  the  fire  to  the  surface  at  the  trap,  ignite 
the  oil  in  the  trap,  and  pass  on  down  the  eight-inch  pipe.  It 
was  shown  that  ordinarily,  when  the  stills  were  in  operation, 
the  overflow  coming  from  the  condensers  and  passing  along 
the  trench  to  this  six-inch  pipe  would  fill  the  pipe  about  half 
full  at  the  intake  and,  its  grade  considered,  the  pipe  would 
be  tuii  tor  a  distance  of  about  seven  feet  back  trom  the  out- 
let at  the  trap,  and,  in  the  opinion  of  the  witness,  an  ex- 
plosion would  not  force  the  burning  fluid  through  this 
obstruction.  It  was  also  shown  that  this  ditch  did  not  always 
carry  the  water  freely,  but  at  times  was  more  or  less  clogged. 
In  the  confusion  of  the  moment  no  witness  was  able  to  say 
just  what  the  condition  wa.s  at  the  time,  nor  did  anyone  tes- 
tify that  he  saw  the  fluid    burning  at  the    intake.     It  was 
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Been,  however,  quite  near  to  it.  No  one  testified  that  he  saw 
the  fluid  burning  in  the  trap  or  enter  the  eight-inch  pipe 
in  a  burning  condition,  or  escape  at  the  asphaltum-shed 
in  that  condition.  There  was  no  fire  at  the  shed  and  had 
not  been  on  that  day,  and  no  cause  is  suggested  for  the  fire 
which  consumed  the  shed  other  than  the  fire  which  started 
at  the  gas-seal.  About  the  time  the  fire  around  the  trap  was 
extinguished,  which  was  the  work  of  but  a  short  time,  one 
of  the  men,  as  we  have  seen,  went  immediately  to  the  valve 
and  turned  it  off,  but  the  fire  had  in  some  way  already 
reached  the  shed,  aa  described  by  the  witnesses,  and  was 
flaming  up. 

We  do  not  think  plaintiffs  were  required  to  show  with  abso- 
lute certainty  that  the  fire  which  originated  at  the  stills 
through  what  we  regard  as  an  act  of  negligence  on  defend- 
ant's part  {TJte  Santa  Etta,  176  Fed.  890,  [30  L.  E.  A. 
(N.  S.)  1210,  100  C.  C.  A.  360]),  was  communicated  to  the 
asphalt-shed  and  was  the  proximate  cause  of  the  death  of 
these  two  men.  The  evidence  that  this  fire  ran  through  the 
six-inch  pipe  to  the  open  trap  may  not  be  conclusive.  The 
evidence,  however,  that  the  burning  oil  was  in  close  proxim- 
ity to  the  trap ;  that  its  smoke  and  flame  noticeably  rose  two 
or  three  feet  from  the  ground;  that  this  smoke,  as  was 
shown,  would  naturally  contain  more  or  less  inflammable 
gases  which  might  readily  be  communicated  to  the  gases 
rising  from  the  trap  or  the  oil  on  it  by  the  eddying  currents 
of  the  strong  wind  then  blowing;  that  the  fire  burst  forth 
almost  simultaneously  at  the  shed  where  there  had  been  no 
fire  from  any  other  source  and  before  the  valve  on  the  eight- 
inch  pipe  was  turned  off — these  circumstances  constituted  a 
reasonable  hypothesis  for  the  explanation  that  the  oil  on  the 
surface  at  the  trap  took  fire  and  was  carried  down  the  eight- 
inch  pipe,  at  the  foot  of  which  it  was  first  seen  at  the  shed 
by  witnesses  in  the  shed  and  at  the  stills. 

Respondents  contend  that  having  shown  the  circumstances 
surrounding  the  fire  sufficient  appears  to  justify  the  invoca- 
tion of  the  res  ipsa  loquitur  doctrine,  and  that  in  the  absence 
of  explanation  by  the  defendant,  the  circumstances  afford 
roasonable  evidence  that  the  accident  arose  from  want  of 
rnre.  {Judson  v.  Giant  Povclcr  Co.,  107  Cal.  549,  [48  Am. 
r-f.  Rep.  146,  2f)  L.  R.  A.  71^  40  Pac.  10201  :  O'Connor  v. 
Juennie,  169  Cal.  217,  [146  Pac.  074];  Van  Horn  v.  Pad/x 
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Refilling  etc.  Co.,  27  Cal.  App.  105,  [148  Pac.  951],  and  other 
cases  cited.)  We  think  this  doctrirj  may  be  urged  with 
more  than  plausibility.  Everything  in  the  present  case 
which  in  any  way  coiitributed  to  the  accident  was  under  the 
management  of  the  defendant;  the  thing  which  caused  the 
injury  was  shown  to  haye  been  under  the  management  of 
defendant,  and  that  in  the  ordinary  course  of  things  the 
accident  would  not  have  happened  if  those  having  the  man- 
agement had  used  proper  care.  We  do  not,  however,  find  it 
necessary  to  resort  to  this  doctrine  to  find  support  of  the 
verdict. 

We  are  satisfied  from  the  evidence  that  the  deceased  was 
not  furnished  a  safe  place  in  which  to  work.  Whatever  the 
cause  of  the  fire  at  the  shed,  whether  it  originated  at  the  gas- 
seal  or  by  some  unknown  cause  at  the  shed  itself,  deceased 
lost  his  life  through  conditions  which  defendant  allowed  to 
exist  and  which  by  ordinary  care  could  have  been  avoided. 
It  is  beyond  dispute  that  the  rapidity  with  which  the  fire 
spread  over  the  building  was  caused  by  the  oil-impregnated 
soot  which  had  been  allowed  to  accumulate  on  the  timbers 
and  sides  of  the  building,  which  with  ordinary  care  could 
have  been  kept  free  from  this  danger.  Considering  the  pur- 
poses for  which  the  upper  story  was  used  and  its  crowded 
condition  with  barrels  and  materials  of  all  kinds  and  the 
meager  means  of  escape  afforded,  deceased  and  his  compcinion 
were  in  a  veritable  trap  when  the  flames  and  smoKe  burst 
upon  them  almost  at  the  first  cry  of  fire.  Contributory  neg- 
ligence cannot  be  imputed  to  deceased,  for  the  instinct  of 
self-preservation  would  have  impelled  him  to  seek  safety 
with  all  possible  promptness,  and  that  he  was  caught  while 
fleeing  from  the  danger  is  shown  by  the  discovery  of  his  re- 
maias  some  distance  from  where  he  was  when  Hanford  cried 
out,  '*Run,  boys,  for  your  life!" 

Error  is  assigned  in  permitting  plaintiff's  expert  witness, 
Cooper,  to  answer  certain  hypothetical  questions.  Appellant^ 
assumes  it  to  be  conclusively  shown  that  the  only  way  the 
fire  in  front  of  the  stills  could  have  been  communic«its;d  to 
the  asphalt-shed  was  through  the  trap;  that  the  possibility 
of  the  fire  having  reached  the  trap  along  the  surface  of  the 
ground  was  by  the  testimony  eliminated.  Hence,  if  the  fire 
readied  the  trap  at  all,  it  was  through  the  six-inch  pipe. 
Attention  is  then  called  to  the  testimony  ihat  when  the  stills 
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were  in  full  operation,  as  they  were  at  the  time  of  the  fire, 
the  trench  usually  carried  water  from  the  condensers  suffi- 
cient to  half  fill  the  six-inch  pipe  at  its  intake ;  that  the  grade 
of  this  pipe  was  .32  of  a  foot  in  eighteen  feet  and  that  the 
top  of  this  pipe  at  the  trap  was  one  and  three-fourths  inches 
under  the  surface  of  the  water  in  the  trap;  that  expert 
Cooper  had  testified  that  under  these  conditions  the  pipe 
would  be  full  for  six  or  seven  feet  back  from  the  trap,  and 
that  it  was  improbable  that  the  fire  would  penetrate  this 
obstruction  and  set  fire  to  the  oil  in  the  trap.  As  already 
noted,  there  was  evidence  that  the  trench  in  front  of  the 
stills  was  occasionally  clogged  by  sticks  and  debris,  thus 
obstructing  the  flow  of  water  to  the  six-inch  pipe  intake  and 
diminishing  or  wholly  shutting  oflf  the  water  for  the  moment. 
Expert  Cooper  was  asked  the  following  question:  **Now, 
answer  my  question:  what  would  be  the  condition  that  pre- 
vailed there  if  there  was  less  water  flowing  into  the  intake 
pipe,  of  everything  shown  on  that— that  is,  less  than  the 
usual  flow  of  water  t"  Having  in  mind  that  the  oil  which 
ran  out  of  the  seal  into  the  ditch  and  over  the  ground  around 
the  trap  was  carried  on  top  of  the  water  in  the  ditch,  where 
it  was  quickly  ignited  by  the  fire  from  the  furnaces  and  was 
seen  in  this  condition  passing  still  number  8  and  in  the  imme- 
diate vicinity  of  the  intake  of  the  six-inch  pipe,  witness 
Cooper  testified:  "Suppose  there  is  a  small  quantity  in  the 
ditch  or  enough  water  only  to  carry  the  oil  down,  the  water 
would  carry  the  oil  down  in  front  of  the  stills.  That  wasn't 
the  question.  The  oil  was  spilled  on  the  water  and  then 
became  lit.  In  the  first  place,  the  water  would  carry  the  oil 
down  to  the  mouth  of  the  six-inch  pipe,  and  then,  of  course, 
when  it  got  to  the  mouth  of  the  six-inch  pipe,  it  would  run 
into  the  six-inch  pipe.  Now,  then,  if  the  oil  were  ignited 
at  any  time  between  the  mouth  of  the  six-inch  pipe  and  where 
it  was  spilled,  the  flame  would  travel  down  the  oil,  as  it  does 
when  inflamed  oil  is  put  on  water,  and  it  would  also  travel 
down  this  pipe,  through  this  opening  and  through  the  trap 
and  down  the  eight-inch  pipe  and  down  to  the  end,  it  would 
carry  it  like  a  shot  out  of  a  gun."  He  then  explained  how 
an  explosion  would  follow  when  a  match  is  touched  to  a 
mixture  of  gasoline  and  air  or  inflammable  gas  and  air  and 
why  an  explosion  would  follow  if  the  oil  was  iLrnited  aftor 
some  of  the  oil  had  floated  into  the  six- inch  pipe — **tlici'C 
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would  be  a  mixture  of  the  vapor  of  oil  and  of  air  in  the  six- 
inch  pipe  and  if  the  oil  was  ignited,  if  the  ignited  oil  flowed 
down  to  the  mouth  of  the  six-inch  pipe,  it  might  possibly 
cause  an  explosion  of  the  gases  contained  in  this  pipe,  I 
would  say  it  will  cause  an  explosion  of  the  gases  contained  in 
the  pipe,"  the  effect  of  which  he  explained  would  be  to  force 
the  flame  to  "shoot  out  into  the  trap,"  although  at  the  outlet 
the  water  might  be  over  the  top  of  the  pipe — how  much  over 
he  could  not  say.  He  stated,  however,  that  ''when  the  pipe 
is  full  of  water  up  to  this  point  [indicating  on  the  diagram] 
the  burning  oil  flowing  on  the  ditch  will  just  collect  on  top 
of  the  water  above  the  pipe,  and,  as  burning  oil  cannot  sink 
under  the  surface  of  the  water,  will  stay  in  the  ditch  and 
nothing  would  happen.  The  fire  would  be  confined  in  the 
ditch  in  front  of  the  stills,  providing  this  pipe  is  full  of 
water."  He  explained,  further:  **If  the  liquid  which  has  had 
the  flame  on  it  in  the  ditch  runs  through  the  six-inch  pipe  but 
the  flame  is  extinguished,  the  water  will  run  through  the  trap 
as  usual,  but  in  addition  to  that,  the  oil  from  which  the  flame 
came,  but  which  has  not  been  extinguished,  will  pass  along 
through  the  water  and  will  pass  out  under  the  top  end  of  the 
six-inch  pipe  and  will  flow  from  the  trap.  The  material  that 
floats  on  top  is  the  oil  which  has  been  put  out.  Of  course,  it  is 
inflammable  when  it  is  there.  It  would  exhale  inflammable 
gases  for  this  reason,  that  when  oil  is  burning  on  the  top 
of  water,  especially  a  large  quantity  of  oil,  enough  to  make 
a  flame,  that  if  that  flame  has  been  on  it,  that  flame  will 
make  water  very,  very  hot,  in  some  cases  will  make  the  sur- 
face of  the  water  boil,  therefore  the  water  in  this  trap  will 
be  very  much  hotter,  if  there  has  been  extensive  fire  in  this 
ditch,  than  before,  and  if  the  water  is  hot  in  the  trap,  it  will 
tend  to  volatilize  the  oil  in  this  trap,  so  this  trap,  in  addition 
to  the  oil  on  it,  lAould  have  some  inflammable  vapors  over 
the  surface  of  the  oil  also."  This  condition  of  things  would, 
he  testified,  cause  inflammable  vapors  to  come  off  the  top 
of  the  water  in  the  trap. 

Appellant  is  not  justifled  in  its  assumption  that  the  tes- 
timony eliminated  the  possibility  of  the  oil  in  the  fire-trap 
having  taken  fire  from  the  burning  oil  around  it  that  came 
from  the  gasnseal  and  that  if  the  fire  at  the  kettles  came  from 
the  fire  in  the  trench,  it  must  have  been  there  by  passing 
through  the  six-inch  pipe.    There  was  sufficient  evidence  to 
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support  a  finding  by  the  jury  that  the  oil  in  the  fire-trap 
was  ignited  by  the  burning  oil  surrounding  it  and  thence 
ran  down  the  eight-inch  pipe.  This  fire-trap  was  open  at  the 
top  and  was  flush  with  the  surface  of  the  surrounding  ground. 
The  oil  on  its  surface  and  the  vapor  arising  from  it  were  thus 
exposed  to  the  fire.  Witness  Conley  testified  that  when  the 
fire  started,  he  blew  the  whistle  and  immediately  turned  off 
the  water  from  the  condensers,  which,  of  course,  stopped  the 
flow  into  the  trench  and  would  diminish  the  quantity  run- 
ning into  the  six-inch  pipe.  The  rule  undoubtedly  is  that  a 
hypothetical  question  must  be  based  upon  evidence,  but  the 
basis  may  consist  of  any  condition  of  facts  the  evidence  of 
which  tends  to  establish  the  facts  assumed,  or  which  the  jury 
may  reasonably  find  to  be  proven.  In  practice  the  trial  court 
is  charged  with  mueh  discretion,  and  the  court  may  properly 
allow  the  question  under  the  claim  of  counsel  that  the  facts 
stated  have  been  proven  rather  than  taking  the  risk  of  pass- 
ing upon  a  question  of  fact  by  denying  the  oflfer  on  the 
ground  that  there  is  no  evidence  of  the  facts  or  a  particular 
fact  embodied  in  the  question.  Counsel  objecting  may  have 
the  instruction  of  the  court  to  the  jury  to  disregard  the  tes- 
timony of  the  expert  unless  satisfied  that  all  the  facts  upon 
which  the  question  is  based  are  true.  {Estate  of  Dolheer,  149 
Cal.  227,  252,  [9  Ann.  Cas.  795,  86  Pac.  695].) 

We  think,  however,  that  under  all  the  facts  and  circum- 
stances the  court  properly  allowed  the  witness  to  testify  as 
to  the  effect  of  the  burning  oil  at  the  intake  of  the  six-inch 
pipe  when  only  a  small  quantity  of  water  was  passing  into 
the  pipe.  But,  if  we  are  mistaken  in  this  view,  we  cannot 
see  that  defendant  was  seriously  prejudiced  thereby  when  we 
consider  that  the  fire  at  the  kettle  shed  can  be  accounted  for 
by  disregarding  all  evidence  as  to  the  six-inch  pipe  convey- 
ing the  fire,  and  especially  where,  disregarding  the  origin  of 
the  fire,  the  jury  were  justified  in  finding  that  Hallawell  lost 
his  life  because  not  given  a  safe  place  in  which  to  work. 

It  appeared  that  Mr.  Nichols,  one  of  plaintiff's  attorneys, 
made  an  experiment  by  passing  a  bag  over  the  intake  of  the 
six-inch  pipe,  but  he  did  not  testify  in  the  case.  Witness 
Conley  was  called  by  defendant  to  prove  that  he  was  present 
and  saw  what  Mr.  Nichols  did.  **Q.  Did  you  or  did  you  not 
soe  juiybody  day  before  yesferriny  An  anvthinc:  to  that  por- 
tiuii  of  the  six-inch  pipe,  shown  upon  the  map  No.  2  which 
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eonnects  with  the  ditch  in  front  of  the  stills!"  Objection  by 
plaintiffs  was  made  to  the  question.  Some  argument  ensued 
as  to  the  admissibility  of  the  question,  in  the  course  of  which 
the  court  said:  '*He  can  testify  of  his  own  knowledge  what 
was  done  there  himself;  he  needn't  refer  to  Mr.  Nichols  at 
all;  he  can  testify  as  to  the  water  he  saw  in  the  pipe,  that 
the  water  was  stopped,  and  that  he  knew  it  was  stopped,  and 
that  he  knew  all  the  conditions,  if  he  is  prepared  to  testify 
to  the  facts,  let  him  testify  himself."  The  question  above 
shown  was  then  asked.  "The  court:  This  witness  can  testify 
as  to  any  fact  within  his  own  knowledge  as  to  conditions  that 
existed  there."  The  question  was  not  objectionable,  but  an 
answer  to  it  would  have  proved  nothing  more  than  that  he 
saw  somebody  do  something  to  the  six-inch  pipe.  Defendant 
did  not  follow  it  up  by  endeavoring  to  elicit  from  the  witness 
what  he  himself  observed.  We  think  a  bystander  to  an  ex- 
periment being  made,  though  he  is  not  assisting  in  any  way 
to  make  the  experiment,  may  testify  as  to  the  result  if  ho 
had  knowledge  of  all  the  conditions  entering  into  the  experi- 
ment and  it  was  such  a  one  as  involved  no  special  technical 
knowledge  and  was  such  an  experiment  as  that  the  result 
could  be  seen  and  understood  by  a  person  of  ordinary  judg- 
ment. Defendant,  however,  seems  not  to  have  asked  any 
question,  which  fairly  shows  that  the  court  refused  defend- 
ant the  privilege  of  proving  the  result  of  Mr.  Nichols*  experi- 
ment. Furthermore,  as  we  understand  defendant's  purpose, 
it  was  to  show  that  when  no  water  was  flowing  into  the  six- 
inch  pipe,  the  top  of  the  pipe  at  its  outlet  was  still  under 
water.  This  fact,  as  we  read  the  evidence,  was  not  disputed. 
Hence,  no  error  was  committed  even  if  the  ruling  of  the  court 
had  the  effect  to  deny  defendant's  right  to  show  by  Conley 
what  he  observed. 
The  judgment  and  the  order  appealed  from  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred.  . 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  a,ppeal,  was  denied 
by  the  supreme  court  on  June  3, 1918. 
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[CiT.  No.  1982.    Rret  Appellate  District.— April  5,  1918.] 

E.  M.  HACKETT  et  al.,  AppeUants,  v.  M.  E.  LEWIS  et  al., 
Bespondents. 

Saib  —  Brsaoh  of  Warkantt  —  Findings  —  Confuot  of  Evidenge  — 
Appeal. — In  an  action  for  the  foreclosure  of  a  chattel  mortgage 
giyen  to  seeure  the  payment  of  several  promissory  notes  evidencing 
the  purchase  price  of  a  motor  truck,  where  there  was  substantial 
evidence  supporting  the  findings  on  the  defense  of  breach  of  war- 
ranty as  to  the  carrying  capacity  of  the  truck,  they  will  not  be 
disturbed  on  appeal. 

Id. — Oabryino  Capacity  of  Motoe  Truck — ^Warranties.— ^Representa- 
tions  expressly  and  repeatedly  made  that  a  motor  truck  had  a  cer- 
tain carrying  capacity  are  warranties  where  the  purchaser  was 
afforded  no  opportunity  to  learn  such  capacity,  although  he  was 
more  or  less  familiar  with  automobiles,  and  was  present  at  a 
demonstration  when  the  car  was  operated  without  a  load. 

Id.— Warranties— What  Constitutes. — Any  distinct  assertion  or  af- 
firmation as  to  the  quality  or  character  of  the  thing  sold,  made  by 
the  seller  during  the  negotiations  for  the  sale,  which  it  may  be  rea^ 
sonably  supposed  was  intended  to  induce  the  purchase  and  was 
relied  upon,  will  be  treated  as  a  warranty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  R.  Holton,  for  Appellants. 

F.  J.  Castelhun,  for  Respondents. 

KERRIGAN,  J.— The  plaintiflfs  brought  suit  to  foreclose 
a  chattel  mortgage  given  by  the  defendants  to  the  plaintiffs 
to  secure  the  payment  of  thirteen  promissory  notes  of  one 
hundred  dollars  each,  the  purchase  price  of  a  motor  truck 
sold  by  the  plaintiffs  to  the  defendants.  The  defendants,  in 
their  answer,  set  up  a  breach  of  a  warranty  of  the  truck 
made  by  the  plaintiffs,  and  in  a  cross-complaint  demanded 
cancellation  of  the  notes  and  mortgage,  and  damages  alleged 
to  have  been  sustained  by  them  by  reason  of  the  breach. 
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The  decision  of  the  case  in  the  trial  court  turned  on  the 
point  as  to  whether  or  not  the  plaintiffs  had  expressly  war- 
ranted the  carrying  capacity  of  the  motor  truck,  and  that 
court  found  in  favor  of  the  defendants  upon  this  question^ 
While  there  is  much  force  in  the  argument  made  by  the  plain- 
tiffs, still  as  there  is  substantial  evidence  in  the  record  sup- 
porting the  findings  attacked,  it  follows,  under  the  familiar 
rule  in  the  decision  of  appeals,  that  the  judgment  will  not  be 
disturbed  because  a  contrary  conclusion  could  have  been 
drawn  from  the  evidence. 

It  appears  by  the  testimony  introduced  by  the  defendants 
that  defendant  B.  Ef.  Lewis,  in  the  month  of  August,  1915, 
desiring  to  engage  in  the  motor  truck  business,  called  at  the 
salesroom  of  the  plaintiffs  in  San  Francisco,  and  informed 
their  representative  that  he  was  in  the  market  for  a  three-ton 
truck;  that  the  plaintiffs  represented  to  him  expressly  and 
repeatedly  that  the  truck  for  which  the  notes  in  suit  were 
given  in  payment  would  carry  that  weight,  and  that  a  trailer 
might  be  attached  thereto  upon  which  another  load  of  a 
couple  of  tons  could  be  carried;  that  the  truck  was  or  would 
be  put  in  good  condition  before  delivery;  that  upon  these 
assurances,  and  these  assurances  alone,  the  defendant,  B.  E. 
Lewis,  on  September  2,  1915,  purchased  the  truck,  giving  in 
payment  therefor  his  notes  secured  by  chattel  mortgage,  the 
notes  and  the  mortgage  being  executed  by  him  and  his  co- 
defendant,  M.  E.  Lewis.  There  is  an  abundance  of  evidence 
in  the  record  that  the  truck  would  not  carry  three  tons ;  that 
it  was  almost  continuously  out  of  repair,  and  was  practically 
useless  to  the  purchaser.  On  October  19,  1915,  Lewis,  after 
many  complaints  to  the  plaintiffs,  and  after  giving  them 
many  opportunities  to  effectually  repair  the  truck,  and  being 
finally  satisfied  that  the  truck  could  not  carry  three  tons, 
offered  to  return  it,  and  demanded  the  surrender  of  the  notes 
and  the  cancellation  of  the  mortgage.  This  was  refused, 
whereupon  the  present  action  followed. 

Any  distinct  assertion  or  afiJrmation  as  to  the  quality  or 
character  of  the  thing  sold,  made  by  the  seller  during  the 
negotiations  for  the  sale,  which  it  may  be  reasonably  supposed 
was  intended  to  induce  the  purchase  and  was  relied  upon- 
will  be  treated  as  a  warranty.  In  Luitweiler  Pump  Co.  t. 
Vkiiih  ^Vatcr  Co..  16  Cal.  App.  198,  the  court,  at  page  206, 
[116  Pac.  707,  710],  said:  **This  rule,  indeed,  seems  to  be 
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well  settled,  that  any  distinct  assertion  or  affirmation  as  to, 
the  quality  or  character  of  the  thing  to  be  sold,  made  by  the 
seller  during  the  negotiations  for  the  sale,  and  which  it  may 
reasonably  be  supposed  was  intended  to  induce  the  purchase, 
and  was  relied  upon  by  the  purchaser,  will  be  regarded  as  a 
warranty,  unless  accompanied  by  an  express  statement  that 
it  is  not  intended  as  such  (30  Am.  &  Eng.  Ency.  of  Law, 
p.  136),  and  it  seems  that  the  general  tendency  of  the  later 
authorities  is  to  construe  liberally  in  favor  of  the  buyer 
language  used  by  the  seller  in  making  affirmations  respecting 
the  quality  of  his  goods,  and  to  treat  such  affirmations  as 
warranties  when  such  an  inference  is  at  all  reasonable." 

In  Pepper  v.  Vedova,  26  Cal.  App.  406,  [147  Pac.  105],  the 
court  held  that  if  the  false  representations  as  to  the  quality 
of  the  property  go  to  the  essence  of  its  value  and  render  it 
useless,  and  hence  valueless,  to  its  purchaser,  it  necessarily 
follows  that  the  warranty  was  an  essential  condition  of  the 
sale,  and,  upon  discovery  of  the  breach,  the  purchaser  has 
the  right  to  rescind,  and  in  such  a  case,  whether  the  defend- 
ant knew  or  did  not  know  the  representations  to  be  false,  or 
did  not  intend  to  commit  a  fraud  in  making  them,  is  imma- 
terial. 

It  is  true  that  the  purchaser  in  the  case  at  bar  was  more 
or  less  familiar  with  automobiles,  having  driven  such  vehi- 
cles for  three  or  four  years ;  that  before  purchasing  this  truck 
he  inspected  it  and  helped  to  make  some  of  the  repairs  there- 
to; that  he  was  present  at  a  thirteen-minute  demonstration 
of  the  car,  when  it  was  operated  without  a  load,  but  he  was 
afforded  no  opportunity  to  learn  the  carrying  capacity  of 
the  truck,  as  to  which  phase  of  the  transaction  he  relied  on 
the  explicit  representation  of  the  plaintiffs,  without  whichy 
he  testified,  he  would  not  have  purchased  the  truck. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  iem.,  and  Zook  J.,  pro  fern.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  4,  1918. 

86  0»1.  App.— 44 
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[dv.  No.  2666.     Second  Appellate  District.— April  6,  1918.] 

P.  B.  GABBERT,  Petitioner,  v.  H.  R.  PERRY,  City  Cleric, 
etc.,  et  al..  Respondents. 

Elections — Initiative  and  Befebendum  Petition — Examination  ot 
Records  of  Registration — Personal  Duty  of  City  Clerk. — Under 
the  act  providing  for  direct  legislation  by  cities  and  towns,  in- 
cluding the  initiative  and  referendum,  approved  January  2,  1912 
(Stats.  Ex.  Sess.  1911,  p.  131),  a  city  clerk  is  without  authority 
to  make  any  certificate  concerning  the  sufficiency  of  an  initia- 
tive petition  until  after  he  has  personally  examined  the  recordc  of 
registration  and  by  such  examination  ascertained  whether  or  n^^t 
such  petition  is  signed  by  the  requisite  number  of  qualified  electors, 
and  he  cannot  delegate  such  duty  to  the  county  clerk. 

Id. — Supplemental  Return — Irrelevant  Matter. — On  certiorari  to 
review  the  action  of  a  city  clerk  in  certifying  to  the  sufficiency  of 
an  initiative  petition,  a  supplemental  return  setting  forth  a  new 
certificate,  made  after  the  issuance  of  the  writ,  is  irrelevant,  and 
cannot    be    considered. 

APPLICATION  for  a  Writ  of  Certiorari  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  review  the  action  of  a  city  clerk  in  certifying  to 
the  sufficiency  of  an  initiative  petition. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fredericks  &  Hanna,  and  Byron  C.  Hanna,  for  Petitioner. 

W.  J.  Bailey,  City  Attorney,  and  S.  W.  Odell,  for  Re- 
spondents. 

CONREY,  P.  J.— Certiorari,  This  is  a  proceeding  to  re- 
view  the  action  of  the  defendant  city  clerk  of  the  city  of 
Needles  whereby  on  March  4,  1918,  he  certified  to  the  suffi- 
ciency of  an  initiative  petition  by  which  the  board  of  trus- 
tees of  the  city  of  Needles  was  petitioned  to  adopt  an  ordi- 
nance set  forth  in  the  petition,  or  to  submit  the  question  of 
adopting  said  ordinance  to  the  qualified  electors  of  the  city 
of  Needles  at  the  general  municipal  election  to  be  held  in 
said  city  on  the  ci<jhth  day  of  April,  1918.  The  proposed 
ordinance  is  an  ordinance  providing  that  the  sale  of  intoxi- 
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eating   liquors  for  beverages  be  prohibited  in   the    city  of . 
Needles  after  the  thirty-first  day  of  December,  19''3. 

The  proceedings  initiated  by  said  petition  are  governed  by 
the  provisions  of  an  act  entitled,  **An  act  to  provide  for 
direct  legislation  by  cities  and  towns,  including  inita- 
tive  and  referendum,"  approved  January  2,  1912.  (Stats. 
Ex.  Sess.  1911,  p.  131,  being  Act  No.  1624  of  Deering's  Gen. 
Laws.)  In  that  statute  it  is  provided  that  within  ten  days 
from  the  date  of  filing  the  petition,  ''the  clerk  shall  exam- 
ine, and  from  the  records  of  registration,  ascertain  whether 
or  not  said  petition  is  signed  by  the  requisite  number  of  quali- 
fied electors,  and  he  shall  attach  to  said  petition  his  certifi- 
cate showing  the  result  of  said  examination."  The  clerk's 
return  to  the  writ  issued  herein  shows  that  the  initiative 
petition  was  filed  in  his  office  on  the  twenty-seventh  day  of 
February,  1918;  that  he  personally  examined  the  petition  and 
the  signatures  thereon  and  the  affidavits  thereto  annexed; 
that  on  February  23,  1918,  he  sent  the  petition  to  L.  R. 
Patty,  county  clerk  at  San  Bernardino,  California,  together 
with  a  letter  stating  that  **I  am  inclosing  herewith  a  petition 
which  I  wish  you  would  have  checked  in  your  office  and 
return  same  by  February  28th  or  March  1st,  with  any 
changes  that  may  be  necessary'';  that  the  said  L.  B.  Patty 
did  thereupon  make  a  comparison  of  the  said  petition  with 
the  affidavits  of  registration,  known  as  the  great  register,  in 
his  office,  and  report  the  facts  contained  in  the  certificate 
signed  by  the  defendant  clerk  and  attached  to  the  original 
initiative  petition. 

Tlie  statute  requires  that  "if  the  petition  shall  be  found  to 
be  sufficient,  the  clerk  shall  submit  the  same  to  the  legislative 
body  at  its  next  regular  session."  It  is  manifest  that  the 
city  clerk  is  without  authority  to  make  any  certificate  con- 
cerning the  sufficiency  of  the  petition  until  after  he  shall 
have  examined  the  records  of  registration  and  by  such  exam- 
ination ascertained  whether  or  not  said  petition  is  signed  by 
the  requisite  number  of  qualified  electors.  The  duty  imposed 
upon  him  involves  an  inquiry  of  a  judicial  nature.  He  can- 
not delegate  this  duty  to  the  county  clerk.  The  certificate 
cannot  be  made  arbitrarily,  but  must  be  based  upon  the  evi- 
dence obtained  by  the  city  clerk  by  making  the  examinati'^n 
required  by  the  statute.  Without  taking  the  evidence,  he 
1  as  no  jurisdiction  to  make  the  certificate. 
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In  his  supplemental  return  filed  herein  on  April  5,  1918, 
the  defendant  clerk  states  that,  on  the  fourth  day  of  April, 
1918,  he  personally  took  said  petition  to  the  offiee  of  the 
county  clerk  of  San  Bernardino  County  and  personally  ex- 
amined and  from  the  records  of  registration  ascertained 
whether  or  not  said  petition  was  signed  by  the  requisite  num- 
ber of  qualified  electors;  and  thereupon  he  has  made  a  new 
certificate,  dated  April  4,  1918,  which  certificate  is  set  forth 
in  the  supplemental  return,  and  wherein  he  certifies  that 
the  petition  was  signed  by  tiie  requisite  number  of  qualified 
electors.  The  certificate  thus  made  on  April  4,  1918,  is  en- 
tirely irrelevant  to  the  case  now  before  us.  The  writ  issued 
by  this  court  is  a  writ  issued  for  the  purpose  of  testing  the 
jurisdiction  of  the  clerk  to  make  the  certificate  made  by  him 
on  March  4,  1918.  With  his  actions  subsequent  to  that  date 
we  are  not  concerned. 

The  said  certificate  of  March  4,  1918,  is  annulled. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CSt.  No.  2670.    Second  Appellate  District.— April  6,  1918.] 

CITY  OF  WATTS  (a  Municipal  Corporation),  et  al.. 
Petitioners,  v.  SUPERIOR  COURT  OP  LOS  ANQETjES 
COUNTY  et  al.,  Respondents. 

Pbohibitzon — Injunction  to  Restrain  Local  Option  Elbction— Suf- 
ficiency OF  Complaint — Question  for  Trial  Court. — In  an  action 
to  enjoin  a  board  of  city  trustees  from  submitting  to  the  electors 
the  question  of  licensing  the  sale  of  intoxicating  liquors  therein,  it 
is  for  the  superior  court  to  say  whether  the  complaint  states  a 
cause  of  action,  and  its  decision  is  not  subject  to  review  by  the 
appellate  court  on  a  petition  for  a  writ  of  prohibition. 

Intoxicating  Liquors  —  Examination  of  Election  Petition  —  Deci- 
sion OF  City  Clerk  Final. — Under  the  provisions  of  the  act  pro- 
viding for  the  regulation  of  the  traffic  in  alcoholic  liquors  by  estab- 
lishing local  option  (Stats.  1911,  p.  599),  as  to  all  matters  com- 
prehended within  the  proper  scope  of  the  examination  of  the  petition 
for  an  election  committed  to  the  city  clerk,  his  decision  thereon  is 


Digitized  by  VjOOQIC 


Apr. '1918.]     City  of  Watts  v.  Superior  Couet.  693 

Id. — SiTTnciENOT  of  Petition  fob  Election — Fraudulkwt  Acts — Ik- 
junction — Jurisdiction  of  Superior  Court. — Tlie  fupeiior  eourt, 
howerer,  as  a  court  of  equity  has  juiisdietion  to  enjoiii  a  local 
option  election,  where  certain  signatures  to  the  petitioB  for  the 
election  were  not  made  by  the  persons  who  purported  to  baFS  dgned 
the  same,  or  where  unauthorised  forged  additions  hsTO  been  made 
to  the  names  as  signed,  or  where  addresses  have  beoB  set  opposite 
certain  signatures,  which  addresses  were  not  aiBxed  thereto  by  the 
signers  thereof,  and  such  facts  affect  the  number  of  signatiures  to 
the  petition  sufficiently  to  reduce  it  below  the  required  number,  sineo 
such  matters  are  not  apparent  to  the  clerk  in  the  course  of  his  in- 
spection of  the  petition,  or  in  the  examination  of  the  gisst  isgistsr 
of  Toters. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  restrain  the  Superior  Court  from  proceeding  further 
with  the  trial  of  an  action  and  from  entering  any  injunction 
therein. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  W.  Odell,  and  Neighbours,  Hoag  ft  Burke,  for  Peti- 
tioners. 

Paul  W.  Schenck,  and  Richard  Kittrelle,  for  Respondents. 

CONREY,  P.  J. — This  is  a  proceeding  whereby  the  plain- 
tiffs ask  that  the  defendant  superior  court  be  prohibited  from 
proceeding  further  in  the  trial  of  an  action  entitled  Van 
Zandt  V.  City  of  Watts  et  al,,  and  from  entering  any  decree 
or  order  of  injunction  therein.  An  alternative  writ  of  pro- 
hibition was  issued  by  this  court.  The  defendant  has  re- 
sponded thereto  by  a  motion  to  quash  the  alternative  writ, 
by  a  demurrer  to  the  petition,  and  by  an  answer.  The  de- 
fendants in  the  injunction  case  are  the  city  of  Watts  and 
its  board  of  trustees  and  the  members  thereof.  The  city  of 
Yv^'atts  is  a  municipal  corporation  of  the  sixth  class. 

On  or  about  the  twentieth  day  of  September,  1917,  there 
was  filed  with  Virgil  R.  Franklin,  city  clerk  of  the  city  of 
Watts,  a  petition  which  by  its  terms  requested  that  the  board 
of  trustees  of  that  city  cause  to  be  submitted  in  the  manner 
provided  by  law  to  the  voters  of  the  city  the  proposition, 
''Shall  the  sale  of   intoxicating   liquors  be  licensed  in  this 
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cityt"  This  petition  purported  to  be  signed  by  residents 
and  qualified  electors  of  the  city  of  Watts.    On  October  9, 

1917,  the  said  city  clerk  filed  with  the  board  of  trustees  the 
said  petition,  with  his  certificate  attached  thereto,  whereby  he 
certified  "that  I  have  examined  the  foregoing  petition  and 
have  compared  the  names  thereon  with  the  Great  Register  ou 
file  in  the  office  of  the  Registrar  of  Voters  of  Los  Angeles 
County,  and  find  the  said  petition  suflBcient."  Thereafter, 
on  or  about  the  twelfth  day  of  Marcb,  1918,  the  board  of 
trustees  of  the  city  of  Watts  adopted  and  passed  an  ordinance 
relating  to  the  general  election  to  be  held  in  that  city  on  the 
eighth  day  of  April,  1918,  and  further  providing  that  the 
question  of  licensing  or  not  licensing  the  sale  of  alcoholic 
liquors  in  that  city  be  submitted  to  the  electors  thereof  on 
the  ballots  to  be  used  at  the  election  to  be  held  on  said  eighth 
day  of  April. 

The  several  proceedings  whereby  it  is  proposed  to  submit 
this  question  to  be  voted  upon  at  the  election  of  April  8, 

1918,  have  been  conducted  under  the  claim  that  they  are  in 
accordance  with  the  provisions  of  a  certain  act  to  provide 
for  the  regulation  of  the  traffic  in  alcoholic  liquors  by  estab- 
lishing local  option,  which  act  was  approved  on  the  fourth 
day  of  April,  1911.  (Stats.  1911,  p.  599;  Act  No.  1696  in 
Deering's  General  Laws.)  Besides  the  facts  above  stated, 
the  complaint  in  the  injunction  case  alleges  that  the  total 
number  of  purported  signatures  on  said  initiative  petition 
with  street  and  number  address  and  date,  purporting  to  have 
been  affixed  by  said  purported  signers,  was  553;  that  59 
names  were  rejected  by  the  said  city  derk  for  one  reason  or 
another;  that  the  total  number  of  purported  signatures  re- 
maining was  and  is  494;  that  the  total  number  of  votes  for 
aU  candidates  for  Governor  in  said  city  at  the  last  general 
election  was  960;  that  25  per  cent  of  said  number  is  the  re- 
quired number  of  names  on  said  petition;  that  the  number 
of  names  required  thereon  is  240.  Paragraph  XVIII  of  the 
first  count  of  the  complaint  in  the  injunction  case  reads  as 
follows : 

That  the  certificate  of  said  Virgil  R.  Franklin,  city  clerk 
as  aforesaid,  is  false,  fraudulent  and  untrue,  and  that  said 
petition  is  false,  fraudulent,  fictitious,  altered,  chanired, 
mutilated  and  void;  that  plaintiff  is  informed  and  believes, 
and  upon  that  ground  alleges  the  fact  to  be  that  the  said 
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certificate  is  false,  fraudultnt  and  untrue,  and  said  petition 
fake,  fraudulent,  fictitious,  altered.,  changed,  mutilated  and 
void  in  the  following  particulars  and  for  the  following  rea- 
sons, to  wit: 

'•(1)  That  8  names,  together  with  the  strv^at  and  number 
address,  appear  twice  on  the  said  petition : 

**  (2)  That  3  names  appearing  on  said  petition  are  not  the 
names  of  registered  voters  in  said  defendant  city. 

'*(3)  That  3  names  appearing  thereon  are  the  names  of 
persons  not  registered  in  the  precinct  shown  by  the  address 
aflSxcd  opposite  their  said  names. 

"(4)  That  346  purported  signers  did  not  affix  thereto 
opposite  their  purported  signatures,  or  at  all,  the  date  oF 
si.ch  signing  and  that  said  346  dates  were  affixed  thereto  by 
some  person  or  persons  other  than  the  purported  signers. 

**(5)  That  13  addresses  set  opposite  13  purported  signa- 
tures were  not  affixed  thereto  by  the  purported  signer  thereof 
but  were  aflSxed  by  some  person  or  persons  other  than  the 
said  r^'^Ported  signer. 

"(6)  That  58  names  thereon  do  not  correspond  or  con- 
form to  58  similar  names  appearing  upon  affidavits  of  regis- 
tration, in  the  Registrar's  office,  pertaining  to  said  city. 

•*  (7)  That  5  names  appearing  thereon  have  additions  made 
thereto  by  some  person  other  than  the  purported  signers  of 
such  names  and  which  before  such  addition  do  not  correspond 
to  or  conform  with  similar  names  appearing  on  the  affidavits 
of  registration  in  the  registrar's  office  pertaining  to  said  de- 
fendant city. 

**(8)  That  one  purported  signer  thereto  appears  by  the 
affidavit  of  registration  pertaining  to  him  to  be  a  person 
unable  to  write. 

**  (9)  That  3  purported  signatures  thereon  were  not  made 
by  the  person  purported  to  have  signed  the  same. 

'*(10)  That  15  names  appearing  thereon  have  no  date 
affixed  thereto. 

**(11)  That  3  names  appearing  thereon  have  no  street 
number  affixed  thereto. 

"(12)  That  42  names  appearing  thereon  have  no  intelli- 
gible indication  of  the  date  of  the  purported  signature  oppo- 
site thereto.*' 

In  Baines  v.  Zemanshy,  176  Cal.  369,  [168  Pac.  5651,  the 
supreme  court  of  California  had  under  consideration  Cv^rtaiii 
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questions  relating  to  the  power  of  the  superior  court  to  re- 
strain the  registrar  of  voters  of  the  city  and  county  of  San 
Francisco  from  further  action  upon  certain  recall  petitions 
which  were  then  in  his  hands.  In  its  decision  the  court  said : 
''Under  well-established  principles  of  law  it  cannot  be  denied 
that,  if  the  superior  court  has  jurisdiction,  upon  any  pos- 
sible state  of  facts,  to  prohibit  or  enjoin  the  registrar  of 
voters  from  proceeding  with  such  recall  petitions  in  the  man- 
ner prescribed  in  the  charter,  the  suflSciency  of  the  petition 
or  complaint  upon  which  that  court  acts,  so  far  as  the  facts 
stated  therein  are  concerned,  cannot  be  inquired  into  by  this 
court  in  this  collateral  proceeding,  but  that,  on  the  contrary, 
its  writs  and  orders  must  be  upheld  so  far  as  this  case  is 
concerned,  and  can  only  be  questioned  when  presented  by 
way  of  appeal  after  the  final  judgment  of  said  court  in  the 
cause.  If  that  court  has  jurisdiction,  it  may  decide  the 
wrong  as  well  as  the  right  in  the  matter,  and  its  decision 
Is  binding  on  all  other  persons,  officers,  and  courts,  save  upon 
an  appeal  to  the  court  having  appellate  jurisdiction  of  the 
cause.  The  sole  question  for  our  consideration,  therefore, 
is  whether  or  not  the  court  has  jurisdiction  of  the  subject 
matter  of  said  proceeding  in  prohibition  and  of  said  action 
for  an  injunction.  For  the  solution  of  this  question  we  must 
look  to  the  provisions  of  the  city  charter,  the  allegations  upon 
which  the  writs  and  orders  were  issued,  and  the  gcneial 
principles  of  law  applicable  to  the  subject." 

So  here,  the  sole  question  for  our  consideration  is  whether 
or  not  the  superior  court  is  exceeding  its  jurisdiction  in  pro- 
ceeding with  the  trial  of  said  action  for  an  injunction.  And 
for  the  solution  of  this  question  we  must  look  to  the  pro- 
visions of  the  statute,  the  allegations  of  the  complaint  in  that 
action,  and  the  acts  of  the  superior  court  with  respect  thereto. 

The  matters  really  at  issue  in  this  proceeding  are  raised  by 
allegations  contained  in  paragraph  XVIII,  which  we  have 
quoted,  of  the  first  count  of  the  Van  Zandt  complaint.  The 
second  and  third  counts  of  that  complaint  allege  certain 
other  facts,  pleaded  as  furnishing  a  different  basis  of  right 
to  the  demanded  injunction.  T]:ese  counts  2  and  3  present 
questions,  within  the  jurisdiction  of  the  superior  court,  for 
its  determination.  It  is  for  that  court  to  say  whether  cither 
of  tliose  connts  is  sufficient  to  state  a  cause  of  action,  and 
wc  cannot  in  this  proceeding  review  its  decision. 

Digitized  by  VjOOQIC 


Apr. '1918.]     City  op  Watts  v.  Superior  Court.  697 

Section  3  of  the  act  in  question  (Act  No.  1696),  contains, 
among  other  things,  the  following:  **Each  petitioner  shall, 
in  addition  to  signing  his  name  to  such  petition,  write  oppo- 
site his  name  thereon  his  place  of  residence,  giving  street 
and  number,  if  any,  and  such  signing,  to  be  valid,  must  have 
been  done  not  more  than  sixty  days  before  the  filing  of  said 
petition."  Section  4  of  the  act  defines  the  duties  of  the  clerk 
as  follows:  **Upon  the  filing  of  said  petition  the  clerk  of  the 
body  to  which  it  is  addressed  shall  forthwith  examine  it,  and 
from  the  great  register  ascertain  whether  or  not  said  petition 
is  signed  by  the  requisite  number  of  qualified  electors  of  the 
territory  described  therein,  and,  if  necessary,  he  shall  be 
allowed  extra  help  for  that  purpose,  and  within  ten  days 
from  the  date  of  filing  such  petition  he  shall  certify  in  writing 
the  result  of  such  examination  and  shall  file  his  certificate 
with  the  petition.  If  the  clerk  finds  the  number  of  qualified 
signers  to  be  insufScient,  he  shall  immediately  send  a  written 
notice  to  the  person  who  filed  the  petition,  stating  the  num- 
ber of  qualified  signers  he  has  found  thereon,  and  that  they 
are  not  sufficient;  and  the  petition  may  be  amended  within 
ten  days  from  the  date  of  such  notice  by  the  filing  of  a  sup- 
plementary petition.  The  clerk  shall  within  ten  days  after 
such  amendment  make  like  examination  and  certification  of 
the  amended  petition.  If  it  is  still  found  insufficient  he  shall 
notify  the  person  who  filed  the  petition  of  that  fact,  without 
prejudice,  however,  to  the  filing  of  a  new  petition  to  the  same 
effect.  If  the  petition  shall  be  certified  as  sufficient,  the 
legislative  or  governing  body  having  jurisdiction  over  the  ter- 
ritory  described  therein  shall,  within  the  time  prescribed 
herein,  call  an  election  to  be  held  in  such  territory  to  vote 
upon  the  question  whether  the  sale  of  alcoholic  liquors  shall 
be  licensed  therein." 

The  superior  court  has  not  before  it  in  the  injunction  case 
any  charge  of  fraud  or  willful  misconduct  upon  the  part  of 
the  city  clerk  of  the  city  of  Watts.  The  statute  imposed 
upon  him  the  duty  and  vested  in  him  the  authority  to  exam- 
ine the  petition  which  was  filed  with  him,  **and  from  the 
great  register  ascertain  whether  or  not  such  petition  is  signed 
by  the  requisite  number  of  qualified  electors  of  the  territory 
described  therein."  As  to  all  matters  comprehended  within 
the  proper  scope  of  the  examination  thus  committed  to  the 
clerk,  his  decision  thereon  is  final.     This  is  illustrated  by 
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the  matters  set  forth  in  sabdivisions  1,  2,  3,  4,  6,  8,  10,  11, 
and  12  of  paragraph  XVIII  of  the  first  count  in  the  com- 
plaint, which  is  above  quoted.  The  matters  referred  to  in 
those  subdivisions  are  all  ascertainable  by  examination  of 
the  petition  and  of  the  affidavits  attached  thereto,  either 
alone  or  by  comparison  with  the  great  register  or  records  of 
registration  containing  the  affidavits  of  registration  as  made 
by  the  voters. 

The  remaining  specifications  of  fraud  in  the  said  petition 
present  themselves  in  a  somewhat  diflferent  light.  Tnese  are 
contained  in  subdivisions  5,  7,  and  9  of  said  paragraph 
XVIII  of  the  first  count  of  the  complaint.  If  it  be  true  as 
therein  alleged  that  certain  signatures  were  not  made  by 
the  persons  who  purported  to  have  signed  the  same;  or  that 
additions  have  been  made  to  the  names  as  signed ;  such  addi- 
tions having  been  made  by  unauthorized  persons  and  in  a 
manner  amounting  to  forgery;  or  if  addresses  have  been 
set  opposite  certain  signatures  which  addresses  were  not 
affixed  thereto  by  the  purported  signer  thereof,  but  were 
affixed  by  some  person  other  than  the  purported  signer;  and 
if  these  facts  can  be  shown  to  have  affected  the  number  of 
signatures  to  the  petition  sufficiently  to  reduce  the  petition 
below  the  required  number,  we  are  of  the  opinion  that  such 
fraudulent  acts  constitute  appropriate  subject  matter  fof 
the  consideration  of  the  superior  court  as  a  court  of  equity. 
They  are  not  matters  which  could  become  apparent  to  the 
clerk  in  the  course  of  his  inspection  of  the  petition  or  his 
examination  of  the  great  register,  and  would  not  be  included 
in  the  matters  passed  upon  by  him  in  the  determination  made 
by  him  concerning  the  sufficiency  of  the  petition. 

Let  a  peremptory  writ  issue,  restraining  the  defendant 
superior  court  from  proceeding  further  in  the  trial  of  said 
action  entitled  E,  0.  Van  Zandt  v.  City  of  Watts  et  al.,  de- 
scribed in  the  petition  filed  herein,  and  from  entering  any 
decree  or  order  of  injunction  therein;  save  and  except  that 
said  respondent  may  proceed  to  determine  the  merits  of  said 
action  with  respect  to  so  much  thereof  as  relates  to  the  sub- 
ject matter  of  the  specifications  of  fraud  mentioned  in  sub- 
divisions 5,  7,  and  9  of  paragraph  numbered  XVIII  of  the 
first  cause  of  action  set  forth  in  the  complaint  in  said  action, 
and  make  its  decision  and  judgment  thereon;  ar.'^  provided 
further,  that  said  superior  court  may  consic'^i  ar<^5  determine 
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the  additional  matters  set  forth  in  the  second  and    thirda 
»50unts  of  said  complaint,  together  with  the  subject  matter  of! 
sdid  subdivisions  5,  7,  and  9,  and  make  its  decision  and  judg- 
ment thereon. 

James  J.,  and  Works,  J.,  pro  tern.,  concurred,  ■ 


[Civ.  No.  2291.    Firet  App«Uate  District— April  6,  1918.] 

E.    L.    HOPKINS,    Respondent,    v.    FRESNO    COUNTY 
ABSTRACT  COMPANY,  Appellant. 

CoNTaACT  —  Deposit  of  Check  With  Abstract  Company  —  Delivebt 
UPON  Vesting  of  Title  to  Real  Peopebty  in  Payee— Duty  of 
Company. — Where  a  check  is  deposited  with  a  company  engaged  in 
the  business  of  abstracting  and  certifying  titles  to  real  property 
with  instructions  to  pay  it  to  the  payee  for  his  note  and  mortgage 
on  certain  real  property  when  title  thereto  is  vested  in  such  payee, 
the  company  is  required  to  hold  the  check  until  title  is  vested  abso- 
lutely in  the  payee,  and  not  merely  until  it  is  vested  of  record. 

Id, — Action  for  Wrongful  Delivery  of  Check— Pleading — Insuffi- 
cient Denial  of  Vesting  of  Title. — In  an  action  against  an  ab- 
stract company  for  the  wrongful  delivery  of  a  check  deposited  with 
it,  with  instructions  to  deliver  to  the  payee  when  title  to  certain 
real  property  was  vested  in  him,  allegations  in  the  answer  that  de- 
fendant did  not  deliver  the  check  until  title  was  vested  of  record 
in  such  payee  is  not  a  sufficient  denial  of  the  aUegation  of  the  oom- 
plaint  that  title  never  vested  in  the  plaintiff. 

th. — Recording  of  Forged  Deeds — Delivxry  of  Check — ^Liability  of 
Abstract  Company. — An  abstract  company  with  whom  a  check  was 
deposited  with  instructiona  to  deliver  to  the  payee  when  title  to  cer- 
tain real  property  was  vested  in  the  payee  is  liable  to  tlie  maker  of 
the  check  for  the  amount  thereof,  where  delivery  was  made  after  the 
filing  for  record  by  the  company  of  two  forged  deeds  which  made  the 
payee  the  apparent  record  owner,  without  first  making  any  attempt  «• 
to  ascertain  if  they  were  authentic  instruments. 

APPEAL  from  a  judgment  of    the    Superior  Court  of 
Fresno  County.     H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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L.  L.  Gory,  for  Appellant 

Geo.  Cosgrave,  and  L.  B.  Hayhurst,  for  Respondent 

BEASLY,  J.,  pro  tern. — This  is  an  action  in  which  plain- 
tiff recovered  a  judgment  against  the  defendant  for  $1,980, 
as  damages  for  the  breach  of  a  contract.  The  defendant,  as 
its  name  indicates,  is  engaged  in  the  business  of  abstracting 
and  certifying  the  titles  of  real  property.  On  the  18th  of 
November,  1915,  the  plaintiff  with  one  Gustav  Weber  visited 
tlie  defendant's  ofiice  in  Fresno,  and  Weber  delivered  to  the 
defendant  a  certificate  of  title  covering  the  north  half  of 
lots  16  and  17  of  the  Riverside  Colony  theretofore  issued 
by  defendant,  showing  one  John  Bartsch  to  be  the  owner 
of  the  property.  Weber  also  delivered  to  the  defendant 
two  deeds,  which,  if  they  were  genuine,  would  have  made 
title  in  Weber  himself,  and  also  a  note  for  two  thousand  dol- 
lars and  a  mortgage  on  the  property  to  secure  the  payment 
of  the  same,  and  the  plaintiff  at  this  time  delivered  to  de- 
fendant a  check  in  favor  of  Weber  drawn  by  plaintiff  for 
the  sum  of  $1,980.  Thereupon  the  plaintiff  told  the  defend- 
ant's agent  with  whom  he  was  dealing  that  he  wished  to  make 
a  loan  on  the  property  for  two  thousand  dollars,  and  either 
Weber  or  the  plaintiff  indicated  that  they  wished  the  defend- 
ant to  attend  to  seeing  that  the  title  of  Weber  was  good  and 
to  the  closing  of  the  deal.  Thereupon  defendant's  said  agent, 
Mr.  Acuff,  had  the  plaintiff  sign  an  agreement,  the  material 
portion  of  which  is  as  follows:  **I  hand  you  herewith 
$1,980.00  in  check  which  you  are  to  pay  for  a  note  and  mort- 
gage of  $2,000  in  favor  of  £.  L.  Hopkins  to  the  following 
described  property  and  to  lots  16  and  17  of  Riverside  Colony 
when  title  is  vested  in  Gustav  Weber,"  and  then  followed 
certain  exceptions  not  material  here. 

The  plaintiff's  complaint  stripped  of  matters  not  necessary 
to  be  considered  here  alleged  that  the  respondent  had  agreed 
to  loan  Weber  the  sum  of  two  thousand  dollars  upon  the 
real  property  described  in  tlie  complaint,  and  to  take  as 
security  therefor  a  first  mortgage  upon  the  land  when  title 
to  said  real  property  was  vested  in  said  Weber.  It  then 
alleged  the  making  of  the  agreement,  and  that  the  defendant 
delivered  the  check  to  Weber,  and  further  that  the  title  to 
the  property  never  vested  in  Weber,  and  that  he  never  had 
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any  interest  in  or  to  the  property,  that  the  check  had  been 
cashed,  and  that  the  plaintiff  had  been  damaged  in  the  sum 
of  $1,980  thereby. 

The  defendant  filed  an  answer  to  this  complaint  in  two 
counts.  In  the  first  count  it  denied  that  it  had  failed  or 
neglected  to  perform  the  contract,  and  denied  that  ^'it  evei 
delivered  to  said  Gustav  Weber  the  check  of  the  plaintiff 
before  the  title  to  the  real  property  therein  dcrcribed  was 
vested  of  record  in  said  Gustav  Weber,"  but  alleged  in  that 
behalf  that  before  said  check  was  delivered  to  said  Qustav 
Weber  the  apparent  record  title  to  the  property  therein 
described  was  vested  in  said  Weber. 

As  a  second  defense  the  defendant  averred  that  the  two 
deeds  delivered  by  Weber  to  it  on  the  occasion  of  the  making 
of  the  contract  were  forgeries,  but  that  they  were  properly 
acknowledged  and  certified  before  one  Percy  Wills,  who  it 
is  alleged  purported  to  be  a  notary  public  of  Fresno  County ; 
that  his  notarial  seal  was  affixed,  and  in  effect  that  they  had 
depended  upon  these  deeds  as  genuine,  had  recorded  them, 
and  in  reliance  upon  them  as  passing  title  to  Weber  had  de- 
livered the  check  to  him. 

The  course  taken  by  the  trial  of  this  case  was  interesting. 
The  defendant  in  the  second  count  of  its  answer,  as  has  been 
seen,  alleged  that  the  deeds  delivered  to  it  by  Weber  were 
forgeries.  On  the  trial  the  plaintiff,  relying  evidently  upon 
this  allegation  as  an  admission  of  the  fact,  proved  the  making 
of  the  contract,  the  circumstances  surrounding  the  same  and 
the  delivery  of  the  check  to  Weber,  and  rested.  The  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  the  plaintiff  had 
failed  to  establish  the  allegations  of  the  complaint,  suggesting 
that  the  court  could  take  the  motion  under  advisement,  as 
he  had  further  evidence  to  offer  on  the  defendant's  side  of 
the  case.  Thereupon  he  called  Mr.  Acuff  and  placed  in  evi- 
dence certain  papers  not  material  to  be  described  in  the  view 
we  take  of  this  case,  and  the  deeds  and  other  papers  delivered 
by  Weber  and  Hopkins  at  the  time  the  contract  was  made; 
showed  that  these  deeds  had  been  recorded,  and  rested  its 
ease. 

This  is  all  the  evidence  in  the  case  necessary  to  understand 
the  points  made  on  this  appeal. 

The  defendant's  counsel  at  the  trial,  after  plaintiff  had 
rested,  stated  that  he  did  not  stand  upon  the  second  count 
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of  its  answer,  namely,  the  count  alleging  that  the  deeds  were 
forgeries ;  and  now  contends  that  on  the  face  of  the  record 
as  made  the  title  to  the  lots  appeared  to  have  vested  in  Weber, 
and  that  the  deeds  must  be  taken  at  their  face  value,  there 
being  no  evidence  in  the  record  that  they  were  forgeries. 

In  the  view  we  take  of  the  case  it  was  not  necessary  for 
the  plaintiflE  to  prove  that  these  deeds  were  forgeries.  EVen 
if  it  be  conceded  that  the  direct  allegations  that  they  were 
forgeries  in  the  second  count  of  the  defendant's  answer  are 
to  he  disregarded,  the  first  count  of  the  defendant's  answer 
on  which  it  rested  its  case  fails  to  deny  the  allegation  of  the 
complaint  that  the  title  to  this  property  never  vested  in 
Weber.  The  defendant's  contract,  which  its  agent  prepared, 
provided  that  it  should  not  deliver  this  check  to  Weber  until 
the  title  to  this  property  vested  in  him.  If  it  intended — 
as  it  now  contends — ^to  contract  only  that  it  would  be  re- 
sponsible for  the  record  title,  it  should  have  made  its  con- 
tract so  read.  It  contracted  absolutely  to  hold  this  check 
until  the  title  vested  in  Weber.  The  reply  to  the  allegation 
of  the  complaint  that  the  title  never  did  so  vest  is  that  the 
defendant  did  not  deliver  the  check  until  the  title  to  thia 
real  property  was  vested  of  record  in  Qustav  Weber.  If 
this  were  a  slip  of  the  tongue  or  pen  it  might  be  considered 
a  denial  of  the  allegation  referred  to;  but  the  denial  was 
couched  in  these  terms  deliberately,  as  is  apparent  from  the 
clause  of  the  answer  immediately  following  this  denial,  which 
reads  that  before  the  check  was  delivered  to  Weber  the  **  ap- 
parent record  title"  to  the  property  was  vested  in  Weber. 
Taken  together,  these  statements  of  the  answer  constitute  no 
denial  of  the  point  blank  allegation  of  the  complaint  that 
the  title  never  vested  in  Weber. 

There  is  little  excuse  for  the  failure  of  the  defendant  in 
this  case  to  discover  that  these  deeds  were  forgeries.  The 
notarial  certificate  purported  to  be  that  of  Percy  Wills,  who 
was  described  as  a  notary  public  in  and  for  the  county  of 
Fresno;  and  had  the  abstract  company  taken  the  trouble 
to  examine  the  records  of  the  county  clerk's  office  of  Fresno 
County,  it  would  have  ascertained  that  Wills  was  not  a 
notary,  and  this  would  have  led  to  the  disclosure  that  the 
instruments  recorded  were  not  authentic. 

The  purpose  of  Hopkins  in  delivering  these  papers  to  the 
abstract  company  was  to  be  assured  that  the  title  of  Weber, 
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who  was  to  mortgage  the  property  to  him,  was  good.     The 
abstract  company  contracted  to  see  that  it  was  a  valid  title, 
It  failed  to  do  this,  and  was  therefore  liable  to  the  plaintiff 
for  its  breach  of  the  contract. 
TLe  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  Acting  P.  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  3,  1918. 


[CiT.  No.  2472.    Second  Appellate  District.— April  8,  1918.] 

E.  F.  SCATTERGOOD,  Petitioner,  v.  SUPERIOR  COURT 
OF  LOS  ANGELES  COUNTY,  Respondent. 

iNJITNCnON  —  TkANSlflSSION  07    ELECTRIC    POWSB  —  MAINTENANCE   07 

WiEES — OSDEB  NOT  VIOLATED. — An  injunction  reBtraining  a  mu- 
nicipal corporation  and  certain  of  itb  officers  from  transmitting  elec- 
tric power  or  energy  through  the  wires  and  lines  of  the  city  located 
on  a  certain  boulevard,  until  such  time  as  the  same  were  removed 
from  the  wires  of  plaintiff  to  the  distance  prescribed  by  the  rail- 
road commission,  is  not  violated  by  the  maintenance  of  such  wires 
and  lines  within  eight  and  one-half  inches  of  plaintiff's  wires,  where 
there  is  nothing  in  the  injunction  forbidding  maintenance  but  only 
inhibiting  the  transmission  of  power. 

Id. — Alleged  Violation  of  Injunction — Insufficient  Affidavit. — ^An 
affidavit  charging  that  defendant  was  maintaining  electric  wires 
within  a  stated  distance  from  plaintiff's  wires  in  violation  of  an 
order  enjoining  defendant  from  trespassing  upon  the  poles  and  wires 
of  plaintiff,  and  from  constructing  lines  within  such  distance  there- 
from, does  not  constitute  a  charge  of  contempt,  since  the  wires 
may  have  been  so  placed  prior  to  the  order,  and  there  being  nothing 
in  the  order  requiring  their  removal. 

Id. — Affidavit  fob  Oontempt— Essentials. — An  affidavit  charging  »| 
contempt  out  of  the  presence  of  the  comt  must  show  on  iU  face  a' 
ease  of  contempt.  * 

i 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  order  adjudging  petitioner  guilty  of  con- 
tempt of  court. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Lee  Stephens,  City  Attorney,  W.  B.  Mathews,  Wm 
B.  Himrod,  and  Lewis  B.  Whitehead,  for  Petitioner. 

H.  C.  Beach,  for  Respondent. 

WORKS,  J.,  pro  tern, — The  petitioner  is  chief  electrical  en- 
gineer of  the  bureau  of  power  and  light  of  the  city  of  Los 
Angeles.  He  and  certain  other  officers  of  the  city,  and  the 
city  itself,  were  defendants  in  an  action  commenced  by  the 
Los  Angeles  Gas  and  Electric  Corporation  for  the  purpose 
of  procuring  an  injunction.  The  action  was  tried  and  a 
judgment  was  entered  granting  the  injunction.  Its  terms 
may  be  stated,  both  briefly  and  comprehensively,  as  follows: 

1.  The  defendants  were  enjoined  from  trespassing  upon, 
interfering  with,  moving,  or  displacing  poles  or  wires  owned 
and  controlled  by  the  plaintiff. 

2.  The  defendants  were  enjoined  from  erecting  or  placing 
any  pole,  cross-arm,  or  other  electrical  appliance  or  equip- 
ment or  attaching  any  wire  or  cable  to  or  upon  any  pole, 
cross-arm,  wire,  or  other  electrical  appliance  or  equipment 
in  a  fixed  position  within  the  distance  from  any  pole,  r-oss- 
arm,  wire,  or  other  electrical  appliance  or  equipment  owned 
or  controlled  by  the  plaintiff,  as  prescribed  by  law  and  by  the 
rules  and  regulations  of  the  railroad  commission. 

3.  The  defendants  were  enjoined  from  conveying,  running, 
or  transmitting  electric  power  or  energy  through  the  lines 
and  wires  of  the  city,  located  on  York  Boulevard,  nntil  such 
time  as  those  lines  and  wires  are  removed  from  the  wires, 
poles,  and  equipment  of  the  plaintiff  to  such  distance  as  ia 
prescribed  by  law  and  by  the  rules  and  regulations  of  the 
railroad  commission. 

Upon  affidavits  charging  the  petitioner  with  a  violation  of 
the  terms  of  the  injunction,  and  after  a  hearing  upon  the 
charges,  the  respondent  adjudged  the  petitioner  guilty  of  a 
contempt  of  court  and  imposed  a  fine  of  two  hundred  dol- 
lars upon  him  as  a  penalty  for  the  offense.  This  proceeding 
was  instituted  for  the  purpose  of  annulling  the  order  de- 
claring the  petitioner  guilty  and  imposing  the  fine. 

The  petitioner  contends  that  the  affidavits  upon  which  the 
charge  against  him  was  based  do  not  state  faets  sufficient  to 
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constitute  a  charge  of  contempt.  In  the  affidavits  there  are 
several  specifications  of  particulars  in  which  it  was  claimed 
fhat  the  petitioner  had  been  guilty  of  an  infringement  of 
the  terms  of  the  injunction.  All  but  one  of  these  were 
eliminated  at  the  hearing  in  the  contempt  proceeding,  and 
the  petitioner  was  found  guilty  of  contempt  in  the  matter  of 
that  one  alone.  That  alleged  offense  was  stated  in  the  affi- 
davits in  the  following  manner: 

''That  at  or  atout  the  intersection  of  Avenue  53  and  York 
Boulevard  on  Pole  No.  18,601Q,  which  is  a  pole  jointly 
owned,  operated,  and  maintained  by  plaintiff  and  Southern 
California  Edison  Company  and  Los  Angeles  Railway  Com- 
pany, the  primary  arc  .wires  of  the  city  of  Los  Angeles  are 
within  eight  and  one-half  inches  of  the  primary  wires  owned 
and  operated  and  maintained  by  plaintiff." 

It  was  admitted  at  the  hearing  that  the  distance  specified 
was  less  than  was  required  in  such  a  case  by  the  rules  and 
regulations  of  the  railroad  commission. 

The  only  charge  made  in  the  single  specification  upon 
which  the  judgment  of  contempt  was  predicated  is  that  cer- 
tain wires  of  tJie  city  "are  within"  a  certain  stated  distance 
from  the  wires  of  the  plaintiff  in  the  action.  It  is  to  be 
noted,  however,  that  the  wires  mentioned  in  the  specifica- 
tion are  apparently  in  York  Boulevard.  If  they  are  in  fact 
in  that  thoroughfare,  the  question  whether  the  charge  in  it 
amounts  to  a  charge  of  contempt  must  be  measured  by  the 
terms  of  that  part  of  the  judgment  stated  in  the  paragraph 
numbered  3  in  the  earlier  portion  of  this  opinion,  as  that 
part  of  the  judgment  refers  to  wires  in  York  Boulevard. 
It  may  be  remarked,  in  passing,  that  the  portions  of  the 
judgment  set  forth  in  the  paragraphs  of  this  opinion  num- 
bered 1  and  2  do  not  relate  to  any  locality  whatever.  As 
t^  them,  the  judgment  itself  is  as  general  and  far-flung,  as 
to  locality,  as  are  the  statements  of  the  two  paragraphs. 

Judged,  then,  by  the  standard  set  down  in  paragraph  3,^ 
the  charge  does  not  constitute  a  charge  of  contempt,  for  ther  ^ ) 
is  nothing  in  that  paragraph  forbidding  a  maintenance  rf' 
the  city's  wires  at  any  distance  whatever  from  tlie  Viircs  o.| 
the  plaintiff  in  the  action.     The  only  inhibition  of  the  lan- 
guage of  that  part  of  the  judgment  repeated  in  the  paragra  ph 
is  against  ''conveying,  running,  or  transmitting"  power  or 
energy  through  the  city's  wires  until  they  ar©  removed  to 
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a  certain  distance  from  the  wires  of  the  plaintiff,   which 
removal  is  not  required  by  the  judgment. 

If  we  attempt  to  measure  the  terms  of  the  charge  by  para- 
graphs 1  and  2,  and  concede  that  the  fact  that  the  city's 
wires  ''are  within*'  the  stated  distance  from  the  plaintiff's 
wires  amounts  to  "trespassing  upon  or  interfering  with"  the 
wires  or  poles  of  the  plaintiff,  as  the  quoted  terms  are  use! 
in  paragraph  1,  then  we  are  met  by  this  condition:  The 
charge  does  not  show  that  the  city's  wires  were  placed  at 
the  prescribed  distance  from  the  plaintiff's  wires  after 
the  rendition  of  the  judgment.  They  may  have  been  so 
placed  before  its  rendition.  In  fact,  some  of  the  remarks 
of  counsel  for  the  petitioner,  made  at  the  hearing  of  the  con- 
tempt proceeding,  indicate  that  the  city's  wires  were  actually 
in  place  before  judgment  and  afSdavits  used  at  the  hearing 
show  the  same  thing.  If  they  were  in  place  that  early — 
and,  under  the  authorities  cited  below,  the  possibility  of  such 
a  condition  must  have  been  negatived  by  the  affidavit  charg- 
ing the  contempt — they  were  entitled  so  to  remain,  for  there 
is  nothing  in  the  judgment  to  require  their  removal. 

It  is  manifest  to  us  that  the  charge  is  not  sufficient  to  con- 
stitute a  charge  of  contempt  of  court,  and  the  contempt 
proceeding  must  fail,  for  it  is  settled,  upon  abundant  au- 
thority, that  an  affidavit  charging  a  contempt  out  of  the 
presence  of  a  court  must  show,  upon  its  face,  a  case  of  con- 
tempt, imitton  V.  Superior  Cotirt,  147  Cal.  156,  159,  [81 
Pac.  409]  ;  In  re  McCarty,  154  Cal.  534,  539,  [98  Pac.  540].) 

The  point  of  which  most  is  made  in  the  briefs  has  been 
omitted  from  discussion,  purposely,  by  us.  That  point  is 
that  the  affidavits  charging  a  contempt  fail  to  show  that  the 
petitioner  personally  committed  or  participated  in  the  alleged 
contempt,  and  that  they  are  insufficient  for  that  reason.  A 
consideration  of  the  question  is  rendered  unnecessary  by  what 
we  have  said  above. 

The  order  is  annulled, 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  6,  1918. 
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[Oiv.  No.  S091.    Second  Appellate  District. — April  8,  1918.] 

SHERWOOD  &  SHEHWOOD  (a  Corporation),  Appellant, 
V.  GILL  &  LUTZ  (a  Copartnership)  et  al.,  Respondents. 

Statute  of  Limitations — Sals  of  Business — ^Assumption  and  Pay- 
ment OF  Indebtedness  of  Vendor — Gist  of  Action. — ^Where  on 
the  sale  of  a  business  the  purchasers  agree  to  assume  and  pay  all 
indebtedness  of  the  vendor  contracted  in  or  about  the  business,  such 
agreement,  rather  than  the  original  indebtedness  of  the  vendor,  con- 
•titntes  the  gist  of  the  action  by  a  creditor,  in  so  far  as  the  statute 
of  limitations  is  concerned. 

Contract  —  Benefit  of  Third  Person  —  Knowledge  of  Indebtedness 
Unnecessary. — ^Under  section  1559  of  the  Givil  Code,  providing  a 
contract  made  expressly  for  the  benefit  of  a  third  person  may  be 
enforced  by  him  at  any  time  before  the  parties  thereto  rescind  it, 
it  is  not  necessary  that  the  parties  for  whose  benefit  the  contract 
was  made  be  named  in  the  contract,  or  that  the  contracting  party 
should  know  of  the  indebtedness. 

Id. — Action  on  Contract — Evidence — F^oof  of  Open  Book  Account 
Unnecessary. — In  an  action  on  a  contract  made  in  the  purchase  of 
a  business  to  pay  all  indebtedness  of  the  vendor  contracted  in  and 
about  the  business,  it  is  not  necessary  for  the  plaintiff  to  prove  that 
the  indebtedness  is  on  an  open  book  account,  although  so  alleged, 
since  the  same  is  but  an  evidentiary  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  P.  Allen,  for  Appellant. 

T.  N.  Harvey,  for  Respondents. 

CONREY,  P.  J.— On  the  twenty-third  day  of  August, 
1910,  J.  C.  Fuller  sold  and  transferred  to  defendants  the 
personal  property  and  improvements  and  goodwill  of  a 
saloon  business  theretofore  conducted  by  him  on  certain 
premises  in  San  Lois  Obispo  County.  The  written  contract 
of  sale  provided  that  the  purchasers  *' hereby  agree  to  assume 
and  pay  all  indebtedness  of  the  said  J.  C.  Fuller  contracted 
in  or  about  the  said  business."  In  this  action  the  plaintiff 
seeks  to  recover  on  that  contract  as  one  made  for  its  benefit 
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and  for  the  benefit  of  its  assignor  as  creditors  of  Fuller 
on  account  of  indebtedness  contracted  by  him  in  and  about 
the  business  described  in  said  contract. 

The  original  complaint  by  which  this  action  was  commenced 
was  filed  on  February  4,  1913;  the  case  went  to  trial  upon 
the  second  amended  complaint  and  the  answer  thereto.  Our 
further  references  to  the  complaint  should  be  understood  as 
meaning  the  second  amended  complaint.  The  first  count 
alleged  that  on  August  23,  1910,  Fuller  was  indebted  to 
plaintiff  in  the  sum  of  $258.59  upon  an  open  book  account 
for  goods,  wares,  and  merchandise  sold  and  delivered  by 
plaintiff  to  Fuller  in  the  months  of  May  and  June,  1910. 
The  second  count  alleged  that  on  the  twenty-third  day  of 
August,  1910,  Fuller  was  indebted  to  H.  Jevne  Company 
in  the  sum  of  $292.20  upon  an  open  book  account  for  mer- 
chandise sold  by  that  company  to  him  in  the  months  of  April 
and  June,  1910,  which  said  account  was  on  December  30, 
1912,  assigned  by  H.  Jevne  Company  to  plaintiff.  Judg- 
ment was  entered  in  favor  of  defendant  Lutz,  defendant 
Oill  having  suffered  default.  Plaintiff  appeals  from  the 
judgment  entered  in  favor  of  Lutz. 

1.  It  was  found  by  the  court  to  be  true,  as  alleged  by  de- 
fendant Lutz,  that  as  to  each  of  the  causes  of  action  in  plain- 
tiff's complaint  it  was  barred  by  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure.  If,  as  contended  by  re- 
spondent, this  is  an  action  to  recover  a  sum  due  upon  an 
open  book  account,  or  if,  as  contended  by  appellant,  the 
action  rests  upon  a  contract  liability  founded  upon  an  instru- 
ment in  writing  executed  by  the  defendants  within  this  state, 
the  period  of  limitation  is  four  years,  as  provided  by  section 
337  of  the  Code  of  Civil  Procedure.  The  action  is  not,  upon 
either  theory,  governed  by  the  two-year  limitation  described 
by  section  339  of  the  Code  of  Civil  Procedure. 

Appellant  relies  upon  the  written  contract  made  by  de- 
fendants with  Fuller,  and  upon  section  1559  of  the  Civil 
Code,  which  reads  as  follows:  **A  contract,  made  expressly 
for  the  benefit  of  a  third  person,  may  be  enforced  by  him 
at  any  time  before  the  parties  thereto  rescind  it."  Appel- 
lant contends  that  the  gist  of  his  action  is  the  enforcement 
of  a  contract  agreeing  to  pay  a  debt  to  a  third  person ;  that 
he  is  suing  upon  that  contract,  and  not  directly  upon  the 
obligation  of  indebtedness  which  had  been  incurred  by  Ful- 
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ler.  Appellant's  theory  is  that  the  agreement  of  defendants i 
to  pay  the  defbts  of  Puller  is  a  new  contract  for  which  thej 
property  transferred  by  Fuller  to  defendants  constituted 
the  consideration.  Respondent,  on  the  other  hand,  contends 
that  the  only  causes  of  action  stated  by  the  complaint  are 
founded  upon  the  alleged  indebtedness  of  Fuller  to  the 
plaintiff  *'upon  an  open  book  account,''  and  upon  a  similar 
indebtedness  of  Fuller  to  plaintiflf's  assignor,  also  **upon 
an  open  book  account";  that  the  only  ind-ebtedness  proved 
to  have  been  incurred  by  Fuller  was  not  proved  as  upon 
any  open  book  account,  but  was  only  an  ordinary  indebted- 
ness upon  oral  agreement  for  goods  sold;  that  the  action 
was,  therefore,  barred  by  the  statute  of  limitations  (Code 
Civ.  Proc,  sec.  339,  subd.  1),  because  it  was  not  commenced 
within  two  years  after  the  indebtedness  incurred  by  Fuller 
became  due. 

In  support  of  his  claim  that  the  action  is  in  substance 
founded  only  upon  the  original  **open  book  account"  in- 
debtedness said  to  have  been  created  by  Fuller,  respondent 
refers  to  the  case  of  Roberts  v.  Fitzdllen,  120  Cal.  482,  [52 
Pac.  818].  That  action  was  instituted  for  the  foreclosure 
of  a  mortgage  which,  at  the  time  of  the  transfer  of  the  mort- 
gaged property  to  him,  Fitzallen  had  assumed  and  agreed 
to  pay.  At  that  time  the  mortgage  debt  was  not  yet  due. 
The  action  was  commenced  within  less  than  four  years  after 
the  note  by  its  terms  became  due,  but  more  than  four  years 
after  the  deed  to  Fitzallen.  Fitzallen  claimed  that  the  four- 
year  period  of  limitation  began  to  run  at  the  date  of  his  deed, 
and  that  the  action  against  him  was  upon  the  liability  created 
by  the  terms  of  the  deed  as  accepted  by  him.  In  response 
the  court  said:  '*The  liability  of  the  grantee  in  such  a  case 
is  the  indebtedness  secured  to  be  paid  by  the  mortgage.  But 
it  must  be  enforced  by  foreclosure;  and  a  deficiency  judg- 
ment may  be  entered  against  him  only  upon  the  security — 
the  mortgaged  premises — becoming  exhausted.  (Citing 
cases.)  It  necessarily  results  that  the  statute  of  limitations 
must  run  against  the  mortgage  obligation,  for  that  is  the 
grantee's  liability;  and  not  against  the  promise  to  pay  the 
mortgage  as  a  new  and  independent  agreement." 

In  Daniels  v.  Johnson,  129  Cal.  415,  [79  Am.  St.  Rep.  123, 
bl  Pac.  1107],  the  supreme  court  defined  the  effect  of  an 
agreement  assuming  and  agreeing  to  pay  a  moii;gage.     The 
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court  said:  "The  effect  of  the  deed  from  Wilson  to  Howe, 
executed  as  it  was  while  the  note  was  a  subsisting  obligation 
or,  in  other  words,  before  it  was  barred  by  the  statute  of 
limitations,  was  to  waive  so  much  of  the  period  of  limitations 
as  had  run  in  favor  of  Wilson,  the  mortgagor,  and  establish 
a  continuing  contract  and  not  a  new  contract.  There  was 
no  merger  of  the  old  debt  in  the  new,  but  merely  a  continua- 
tion of  the  original  liability  for  a  longer  term.  There  was 
no  renewal  of  the  lien,  and  no  occasion  for  its  renewal;  it 
was  not  extended,  nor  was  it  extinguished!,  but  continued  for 
the  period  during  which  the  note,  as  continued,  had  to  run." 
(Citing  Southern  Pacific  Co.  v.  Prosser,  122  Cal.  413,  [52 
Pac.  836,  55  Pac.  145] ;  Roberts  v.  Fitzallen,  120  Cal.  482, 
[52  Pac.  818].) 

Discussing  the  foregoing  decisions,  appellant  accounts  for 
them,  and  in  our  opinion  correctly  accounts  for  them,  by  the 
fact  that  they  involved  promises  to  pay  mortgage  indebted- 
ness, under  a  law  which  defines  and  limits  the  mortgagee's 
right  of  action;  the  promise  to  pay  in  those  cases  being, 
under  the  statute,  not  enforceable  personally  for  anything 
more  than  the  portion  of  the  debt  which  may  remain  unpaid 
after  a  sale  made  under  decree  of  foreclosure;  the  action 
not  being,  as  in  the  case  at  bar,  solely  upon  the  promise  to 
pay  as  a  new  and  independent  agreement.  We  think  that 
the  difference  between  an  agreement  thus  affecting  the  rights 
of  parties  to  a  foreclosure  suit,  and  a  contract  enforceable 
only  at  law  upon  a  personal  agreement  made  for  the  benefit 
of  a  third  person,  is  very  clear.  In  Washer  v.  Independent 
Mining  &  Development  Co.,  142  Cal.  702,  [76  Pac.  654], 
which  was  an  action  at  law  to  recover  upon  a  promise  made 
by  the  defendant  to  certain  persons  to  pay  money  which 
they  owed  to  the  plaintiff,  the  plaintiff's  right  to  recover  was 
based  directly  upon  the  promise  thus  made.  At  page  708  of 
the  decision  last  cited  the  court  quoted  from  Brewer  v.  Dyer, 
7  Cush.  (Mass.)  337,  as  clearly  stating  the  doctrine  in  the 
following  terms:  *'Upon  the  principle  of  law  long  recognized 
and  clearly  established,  that  where  one  person  for  a  valuable 
consideration  engages  with  another  to  do  some  act  for  the 
benefit  of  a  third,  the  latter,  who  would  enjoy  the  benefit 
of  the  act,  may  maintain  an  action  for  the  breach  of  such 
encrasemont;  .  .  .  that  it  does  not  rest  upon  the  ground  of 
any  actual  or  supposed  relationship  between  the  parties,  as 
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some  of  the  earlier  cases  seem  to  indicate,  but  upon  the  broad 
and  more  satisfactory  basis  that  the  law,  operating  upon  the 
acts  of  the  parties,  creates  the  duty,  establishes  a  privity,  and 
implies  the  promise  and  obligation  on  which  the  action  is 
founded."  In  Malone  v.  Crescent  City  Mail  it  Transp.  Co., 
77  Cal.  38,  [18  Pac.  858],  it  was  said  that  where  A  owes  B, 
and  B  owes  C,  and  A  and  B,  without  consulting  C,  agree 
that  A  shall  pay  to  C  the  amount  which  A  owes  B,  an  action 
may  be  maintained  by  C  against  A.  *'Such  a  promise, 
although  the  party  for  whose  benefit  it  was  made  was  not 
cognizant  of  it  when  made,  is,  if  adopted  by  him,  deemed  to 
have  been  made  to  him,  and  he  may  sue  upon  the  promise 
thus  made  without  a  consideration  passing  from  him  to  the 
promisor.'* 

In  the  case  at  bar,  it  is  true  that  each  of  the  contracts,  in 
its  turn,  must  have  been  made,  before  the  defendants  can 
be  held  as  bound  to  pay  to  the  plaintiflP.  But  primarily  it  is 
the  contract  made  by  the  defendants  which  makes  them  liable 
at  all.  There  being  no  mortgage,  the  remedy  is  not  compli- 
cated by  any  rule  which  prevents  a  direct  action  at  law  for 
the  collection  of  the  debt.  Our  conclusion,  therefore,  is  that 
if  by  their  agreement  with  Puller  the  defendants  agreed  to 
pay  the  indebtedness  of  Puller  then  owing  to  the  plaintiff 
and  to  the  plaintiff's  assignor  for  the  merchandise  which  had 
been  sold  to  Puller  as  stated  in  the  complaint,  the  cause  of 
action  of  the  plaintiff  arises  directly  out  of  the  agreement 
thus  made  by  the  defendants,  and  this  agreement  rather  than 
the  original  indebtedness  constitutes  the  gist  of  the  plaintiff's 
cause  of  action.  It  follows  that  the  action  was  not  barred 
by  the  statute  of  limitations. 

2.  The  trial  court  found  that  at  the  time  the  defendants 
entered  into  the  agreement  with  Puller  for  the  purchase  of 
his  business,  they  had  no  knowledge  of  any  indebtedness  ex- 
isting between  Puller  and  the  plaintiff,  or  between  Puller  and 
the  plaintiff's  assignor,  and  that  said  agreement  was  not 
made  expressly  or  at  all  for  the  benefit  of  either  the  plaintiff 
or  its  assignor.  The  latter  part  of  this  finding  cannot  be 
sustained  unless  it  is  justified  by  the  fact  that  at  the  time 
of  making  such  agreement  the  defendants  had  no  knowledge 
of  the  existence  of  such  indebtedness  owing  by  Puller.  To 
show  that  the  entire  finding  is  thus  justified,  respondent 
eite^  the  case  of  Wilson  v.  Shea,  29  Cal.  App.  788,  [157  Pac. 
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543],  quoted  as  follows:  ''The  rule  of  the  decisions  is  clear 
to  the  point  that  in  order  to  sustain  such  an  action,  there 
must  have  been  an  intent  clearly  manifested  on  the  part  of 
the  contracting  parties  to  make  the  obligations  inure  to  the 
benefit  of  the  third  party."  But  we  do  not  think  that  de- 
cision sustains  respondent's  contention.  The  court  held  that 
the  writing  upon  which  the  plaintiff  in  that  case  relied  did 
not  show  an  intent  to  assume  responsibility  to  the  plaintiff's 
assignor  on  account  of  a  certain  contract.  That  being  so,  of 
course  the  plaintiff,  or  his  assignor,  could  not  be  the  person 
for  whose  benefit  the  contract  was  made  and  could  not  re- 
cover thereon.  In  the  case  at  bar,  although  Sherwood  & 
Sherwood  and  the  Jevne  Company  were  not  named  in  the 
contract  made  by  the  defendants,  yet  if  at  that  time  Puller 
was  indebted  to  those  corporations  by  reason  of  obligations 
contracted  in  and  about  the  business  which  Fuller  sold  to 
the  defendants,  then  those  corporations  belonged  to  a  class 
of  creditors  of  Fuller,  which  class  was  expressly  designated 
in  the  contract.  *'It  is  not  necessary  that  the  parties  for 
whose  benefit  the  contract  has  been  made  should  be  named 
in  the  contract.  It  must  appear,  however,  by  the  direct 
terms  of  the  contract,  that  it  was  made  for  the  benefit  of  such 
parties."  {Chung  Kee  v.  Davidson,  73  Cal.  522,  [15  Pae. 
100].)  It  appears,  therefore,  that  plaintiff  is  entitled  to 
maintain  this  action  if  it  can  establish  by  sufficient  proof  that 
Fuller  was  indebted  as  alleged  in  the  complaint. 

3.  The  court  found  "that  J.  C.  Fuller  was  not  indebted 
either  to  H.  Jevne  Company  or  Sherwood  &  Sherwood  in  any 
sum  upon  an  open  book  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  either  by  H.  Jevne  Company  or 
by  Sherwood  &  Sherwood  to  said  Fuller."  In  view  of  our 
definition  of  the  nature  of  the  plaintiff's  cause  of  action,  it 
is  not  necessary  that  the  indebtedness  owing  by  Fuller 
should  have  been  **upon  an  open  book  account,"  if  even  with- 
out such  open  book  account  the  evidence  proves  that  the 
indebtedness  existed,  contracted  by  Fuller  in  and  about  his 
saloon  business,  and  that  it  was  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  Fuller  as  alleged  in  the  com- 
plaint. Proceeding  upon  this  theory  of  the  case,  we  will  now 
examine  the  evidence. 

Counsel  for  the  respective  parties  asrree  that  the  evidence 
shows  the  following  facts:  With  reference  to  the  Sherwood 
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&  Sherwood  account,  that  in  May,  1910,  Fuller  ordered  a 
bill  of  goods  consisting  of  liquor,  and  in  the  following  July 
another  stock  of  liquors,  and  made  a  partial  payment  on  the 
first  order.  The  plaintiff  sent  to  Fuller  itemized  statements 
of  account  which  he  never  denied,  and  the  sum  of  $258.59 
remained  due  upon  the  account  from  Fuller  to  the  plaintiff. 
With  reference  to  the  other  account,  the  evidence  shows  that 
H.  Jevne  Company  sold  a  general  bill  of  goods  to  Fuller 
in  April  and  June,  1910,  on  open  account  for  $292.20,  when 
Fuller  was  opening  the  business  described  in  the  complaint, 
and  that  the  merchandise  was  used  in  connection  with  the 
said  business;  that  Fuller  promised  and  agreed  to  pay  the 
Jevne  Company  for  the  merchandise,  including  $9.02  freight, 
or  a  total  of  $292.20,  and  that  the  same  has  not  been  paid. 
A  sheet  of  paper,  being  customer's  ledger  sheet,  was  intro- 
duced in  evidence  and  testified  to  be  a  true  statement  of 
the  account  of  H.  Jevne  Company  against  Fuller,  including 
all  charges  for  merchandise  sold  and  delivered  to  Fuller  by 
H.  Jevne  Company,  and  the  prepaid  freight  charges.  And 
it  was  testified  that  the  same  was  a  true  statement  of  the 
account  and  original  records.  A  letter  was  introduced  in 
evidence,  dated  August  12,  1910,  signed  by  Fuller,  addressed 
to  H.  Jevne  Company,  in  which  he  acknowledged  the  indebt- 
edness and  promised  to  pay  the  bill  on  September  1st. 

In  his  argument  upon  the  facts  shown,  counsel  for  re- 
spondent contends  that  the  plaintiff  failed  to  show  in  either 
cause  of  action  an  open  book  account  existing  between  the 
plaintiff  or  the  plaintiff's  assignor  and  Fuller.  He  does  not 
contend  that  an  indebtedness  did  not  exist  which  was  con- 
tracted in  and  about  the  business  of  Fuller  and  docs  not  con- 
tend that  such  indebtedness  was  not  paid.  The  finding  of 
fact  made  by  the  court  is  marked  by  the  same  limitations. 

If  we  agreed  with  respondent  that  plaintiff's  cause  of 
action  was  upon  the  original  indebtedness,  we  would  also 
agree  that  the  plaintiff  could  not  prevail  without  establishing 
the  open  book  account.  This  result  would  be  compelled 
under  the  rule  that  a  plaintiff  must  prove  the  facts  material 
and  essential  to  his  cause  of  action.  But  since  we  have  held 
herein  that  the  plaintiff's  cause  of  action  is  based  upon  the 
contract  made  by  the  defendants  with  Fuller,  it  is  sufficient 
for  the  plaintiff  that  it  is  the  owner  of  an  unpaid  indebted- 
ness owing  by  Fuller  and    coming  within    the    description 
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stated  in  the  contract.    The  fact  that  there  was  an  open  book 
account,  although  alleged  in  the  complaint,  was  only  an  evi- 
dentiary fact,  and  was  not  the  only  means  by  which  the 
principal  facts  might  be  proved. 
The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  iem.,  concurred. 


[Civ.  No.  2371.    First  Appellate  Diatrict.— April  8,  1918.] 

ESTELIjE  porter  christin  et  al.,  Appellants,  v. 
EDWARD  H.  CLARK,  Individually  and  as  Executor, 
etc.,  et  al.,  Respondents. 

Contract— Agreement  to  Will  Property — SPBCinc  Perpormanck. — 
While  equity  will  in  a  proper  case  enforce  a  contract  to  leave  prop- 
ert)r  by  will,  it  will  only  do  so  when  the  contract  is  fair,  its  terms 
definite  and  certain,  the  consideration  substantial,  and  the  plaintiff 
without  an  adequate  remedy  at  law. 

Id. — Services  as  Traveling  Companion — Inadequaot  or  Considera- 
tion.— A  promise  to  leave  by  will  all  of  the  jewelry,  personal  effects, 
and  a  large  part  of  the  personal  property  of  the  promisor  to  a 
girl  in  return  for  her  services  as  a  traveling  companion  on  a  six 
months'  European  trip,  will  not  be  specifically  enforced,  as  a  eon- 
tract  to  leave  the  whole  estate,  which  was  of  a  value  of  about  one 
hundred  thousand  dollars,  because  of  the  inadequacy  of  the  value 
of  the  services. 

[D. — Contract  to  Leave  Jewelry  and  Personal  Effects — Essentials 
TO  Specific  Enforcement. — A  contract  to  will  jewelry  and  persona) 
effects  will  not  be  specifically  enforced  where  it  b  not  made  to 
appear  that  they  were  of  such  a  rare  nature  that  they  could  not  bo 
duplicated,  or  were  possessed  of  a  peculiar  sentin^ental  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  P.  Chadboume,  Alan  C.  Van  Fleet,  and  C.  A.  Christin, 
for  Appellants. 

Clnvlos  R.  Wheeler,  John  F.  Bowie,  and  Nathan  Moran,  for 

Kviipiiidents, 
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ZOOE,  Acting  P.  J.,  pro  iem. — This  is  an  appeal  from  a 
judgment  for  defendants  on  demurrer  to  a  complaint  for 
specific  performance  of  a  contract  to  leave  property  hy  will, 
which  contract  is  alleged  to  have  been  made  in  1906  between 
plaintiff,  Estelle  P.  Christin,  then  Estelle  Porter,  and  one 
Estelle  Caswell,  whose  executor  and  legatees  are  fhe  defend- 
ants in  the  case. 

The  facts  of  the  case  are  as  follows:  When  the  eontraet 
was  made,  Estelle  Porter,  then  eighteen  years  old,  was  living 
with  her  family  in  San  Fernando,  California;  her  family 
relations  were  affectionate,  and  her  social  circle  pleasant  and 
agreeable;  she  had  finished  her  high  school  course  and  was 
about  to  enter  Stanford  University ;  Mrs.  Caswell  invited  her 
to  spend  six  months  with  her  in  Paris,  and  promised  plain- 
tiff and  her  mother  that  in  the  event  plaintiff  accepted 
the  offer,  she,  Mrs.  Caswell,  would  leave  to  her  by  will  **all 
of  her  jewelry,  personal  effects,  and  a  large  part  of  her  per- 
sonal property,"  or  "all  of  her  jewelry  and  personal  effects." 
(The  promise  is  stated  in  the  complaint  in  both  ways.) 
Plaintiff  accepted  the  offer,  and  spent  ''large  sums,"  not 
stated  in  the  complaint,  in  traveling  to  and  from  France  and 
on  trips  with  Mrs.  Caswell  in  Europe;  while  with  Mrs.  Cas- 
well, plaintiff  rendered  services  to  her  as  a  traveling  com- 
panion and  "personal  services,"  the  nature  of  which  does 
not  appear.  Plaintiff  returned  home  at  the  end  of  the  six 
months.  Mrs.  Caswell  died  in  1914,  leaving  a  will  which 
omitted  to  make  any  provision  whatsoever  for  plaintiff.  Her 
estate  consisted  of  a  number  of  items  of  jewelry  and  furni- 
ture and  railroad  and  industrial  stocks  of  a  total  value  of 
upwai^d  of  one  hundred  thousand  dollars.  The  prayer  of 
the  complaint  asks  that  the  whole  estate  be  decreed  to  be 
held  in  trust  for  plaintiff. 

The  complaint  wholly  fails  to  state  a  case  for  equitable 
rrl'of.  While  equity  will  in  a  proper  case  enforce  a  contract 
to  leave  property  by  will,  it  will  only  do  so  when  the  con- 
t ;  «i  t  is  fair,  its  terms  definite  and  certain,  the  consideration 
suhslantial,  and  the  plaintiff  without  an  adequate  remedy 
at  Invv.  Conceding  the  promisg  to  be  certain  in  the  case  at 
bar,  the  consideration  therefor  is  hopelessly  inadequate.  In 
every  California  case  where  such  a  contract  has  been  en- 
foreod,  there  was  a  complete  change  in  the  course  of  the 
plaintiff's  life  resulting  from  his  performance  of  the  con- 
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tract.  Here  we  have  a  temporary  interruption  only  of 
plaintiff's  relations  with  her  family  and  friends  and  a  short 
postponement  of  her  college  course,  and  while  the  complaint 
is  eloquent,  not  to  say  verbose,  in  its  recital  of  the  detriment 
suffered  by  plaintiff,  it  is  apparent  that  the  only  real  loss 
suffered  by  her  was  the  death  of  her  father  in  her  absence, 
an  occurrence  which  certainly  was  not  within  the  contempla- 
tion  of  the  parties  when  the  contract  was  made.  The  advan- 
tages plaintiff  received  in  being  afforded  an  opportunity  to 
travel  in  Europe  would,  in  the  mind  of  any  normal  young 
woman,  be  more  than  sufScient  compensation  for  her  tem- 
porary absence  from  home  and  friends,  and  there  could  be 
no  more  fitting  preliminary  to  a  college  course  than  a  trip 
to  EYirope.  The  services  rendered  by  plaintiff  as  a  traveling 
companion  for  such  a  short  period  were  slight,  and  absolutely 
disproportionate  to  the  value  of  the  estate  claimed. 

Upon  the  oral  argument  counsel,  evidently  recognizing  the 
weakness  of  their  claim  to  the  whole  estate,  urged  that  the 
^•ontract  should  be  enforced  as  to  the  **  jewelry  and  personal 
effects"  set  forth  in  the  schedule,  but  in  the  absence  of  any 
allegation  that  these  articles  were  of  such  a  rare  nature  that 
they  could  not  be  duplicated,  or  were  possessed  of  a  peculiar 
sentimental  value,  or  pretium  affectionis,  the  complaint  is 
insufficient  in  equity.  An  award  in  an  action  at  law  of  dam- 
ages  to  the  amount  of  the  intrinsic  value  of  the  jewelry  and 
personal  effects  would  have  adequately  compensated  plaintiff 
for  the  breach  of  the  contract. 

Judgment  affirmed* 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 
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[dv.  No.  1801.     Third  Appellate  District.— April  9,  1918.] 

GRAVELLY  FORD  CANAL  COMPANY  (a  Corporation), 
Appellant,  v.  POPE  &  TALBOT  LAND  COMPANY  (a 
Corporation),  Respondent. 

Executed  Parol  License—Constbuction  of  Canal— Failure  to  0* 
JECT — Expenditures  in  Construction. — Where  a  land  eompany  was 
advised  by  a  canal  corporation  that  a  right  of  way  was  desired  over 
\tfl  land  for  canal  purposes,  without  which  privilege  the  project  could 
not  be  effected,  and  made  no  objection  to  the  surveying  of  the 
route  for  the  canal,  or  of  entering  upon  the  work  of  construction, 
and  with  knowledge  that  the  work  had  begun,  commenced  negotia- 
tions to  fix  the  compensation  for  the  privilege,  and  such  negotiations 
were  thereafter  continued  for  nearly  four  years  without  result,  the 
canal  corporation  in  the  meantime  spending  eighty  thousand  dollars, 
and  the  land  owner  at  no  time  objecting  to  the  prosecution  of  the 
work  until  such  amount  was  expended,  the  conduct  of  the  land 
owner  amounts  to  an  executed  parol  license,  and  it  is  estopped  from 
enjoining  the  canal  corporation  from  proceeding  with  the  work,  and 
is  limited  to  an  action  at  law  for  damages. 

Id. — Irrevocable  License. — A  license  by  deed  or  parol  is  revocable  at 
pleasure,  except  under  certain  circumstances,  such  as,  where  it  is 
executed,  or  where  by  reason  of  expenditures  made  by  the  licensee 
on  the  strength  of  the  license,  it  would  be  inequitable  to  permit  a 
revocation. 

Laches— Ltino  bt  and  Acquiescence. — ^While  mere  lapse  of  time  may 
not  constitute  laches,  lying  by  and  acquiescence  are  important  fac- 
tors in  determining  whether  there  has  been  such  laches  as  to  con- 
stitute a  bar  to  relief  in  equity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County.    Wm.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  P.  Trcadwell,  for  Appellant 

J.  W.  Dorsey,  and  W.  E.  Cashman,  for  Respondent 

CHIPMAN,  P.  J.— This  is  an  appeal  from  the  final  judg- 
ment of  the  superior  court  of  Madera  County,  in  favor  of 
defendant  and  against  plaintiff,  and  granting  a  permanent 
injunction.     The  parties  to  the  action  are  the  same  as  in  No. 
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1802,  recently  decided  by  this  court  (ante,  p.  556,  [178  Pac. 
150]),  wherein  plaintiff  sought  to  condemn  a  right  of  way 
over  defendant's  land  under  the  act  of  1911.  (Stats.  1911, 
p.  1407.)  In  that  case  the  lower  court  sustained  plaintiff's 
ri<?ht  to  condemn.  Upon  review  we  were  constrained  to  reverse 
the  judgment  The  purpose  for  which  plaintiff  was  organized 
and  the  necessity  for  a  right  of  way  over  defendant's  land 
were  fully  set  forth  in  that  action  and  need  not  be  here  re- 
peated. It  is  probable  that  the  learned  trial  judge,  who  held 
plaintiff  entitled  to  condemn  a  right  of  way  under  the  act 
of  1911,  granted  the  injunction  prayed  for  by  defendant  in 
the  present  action  on  its  cross-complaint,  for  the  reason  that 
plaintiff  should  be  restricted  to  its  right  to  condemn.  On 
the  other  hand,  plaintiff  believing  it  had  the  right  to  proceed 
with  the  work  of  constructing  its  canal,  did  not  rely  alone 
upon  its  action  to  condemn  but  went  forward  with  its  work 
on  the  assumption  that  defendant  had  consented  thereto. 
Being  interrupted  in  the  work  by  defendant,  plaintiff  sought 
to  enjoin  defendant  from  interference  therewith.  Defend- 
ant answered  and  filed  a  cross-complaint  seeking  to  enjoin 
plaintiff  from  proceeding  with  said  work.  At  the  hearing 
the  court  granted  the  injunction  prayed  for  by  defendant. 

In  its  complaint,  plaintiff  alleged,  among  other  facts,  the 
following:  That  plaintiff  is  a  mutual  water  company,  organ- 
ized for  the  purpose  of  supplying  water  to  its  stockholders; 
that  it  posted  and  recorded  notice  of  appropriation  of  the 
waters  of  the  San  Joaquin  River  in  May,  1912,  and  surveyed 
the  line  of  its  canal  from  the  San  Joaquin  River  to  Fresno 
River;  that  a  right  of  way  two  hundred  feet  wide  is  neces- 
sary; that  plaintiff  immediately  began  the  construction  of 
the  canal  and  expended  over  forty-eight  thousand  dollars  in 
the  construction  thereof;  that  as  surveyed,  it  runs  through 
three  sections  of  defendant's  land  and  describes  its  location 
through  those  sections.  Paragraph  VIII  of  the  complaint  is 
as  follows:  ''That  during  all  of  the  times  herein  mentioned 
the  said  defendant  well  knew  of  the  plans  and  surveys  of  the 
said  plaintiff  and  during  the  year  1912  the  said  plaintiff  in 
I  ho  construction  of  the  said  canal  entered  into  and  upon  the 
said  lands  of  the  said  defendant  and  laid  out  and  surveyed 
the  said  canal  through  the  said  lands,  and  in  that  year  com- 
iiii^nced  the  construction  of  said  canal  throuorh  the  said  lands, 
and  from  tii»a  to  time  has  since  continued  work  upon  the 
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said  canal  througli  the  lands  of  the  defendant  aforesaid,  and 
has  partially  constructed  the  said  canal  through  the  said 
lands  for  a  distance  of  approximately  three  (3)  miles  in 
length,  and  has  expended  on  the  portion  of  said  canal  passing 
through  the  defendant's  land  upwards  of  three  thousand 
dollars,  and  the  said  plaintiff  so  entered  into  and  upon  the 
said  lands  and  did  the  work  with  the  knowledge,  consent  and 
acquiescence  of  the  said  defendant,  and  the  said  defendant 
at  all  times  knew  that  the  said  plaintiff  was  constructing  the 
said  canal  on  the  said  lands  of  defendant,  and  was  spending 
the  money  aforesaid,  and  the  said  plaintiff  is  still  in  posses- 
sion of  said  strip  of  land  through  the  said  lands  of  defendant 
aforesaid,  and  is  now  actually  engaged  in  completing  the  con- 
struction of  the  said  canal  through  the  same.'* 

It  is  also  alleged  that  defendant's  said  land  is  situated 
midway  between  the  termini  of  the  canal  and  that  the  canal 
is  designed  to  irrigate  seventeen  thousand  acres  of  land. 
Paragraph  XII  is  as  follows:  **That  ever  since  the  said 
plaintiff  surveyed  the  said  canal  through  the  said  land  of  de- 
fendant, and  ever  since  the  said  plaintiff  commenced  the  con- 
struction of  the  said  canal  through  the  said  land  of  defend- 
ant, the  said  plaintiff  and  the  said  defendant  Pope  &  Talbot 
Land  Company  have  been  engaged  in  negotiations  looking  to 
the  fixing  of  the  damages  which  would  be  caused  to  the  said 
defendant  and  its  said  lands  by  the  occupation  of  the  said 
right  of  way  in  the  construction  and  operation  of  said  canal, 
and  looking  to  the  fixing  of  the  amount  to  be  paid  the  said 
defendant  therefor,  and  at  all  times  the  said  defendant  per- 
mitted the  said  plaintiff  to  continue  to  construct  the  said 
canal  through  the  said  land  relying  upon  the  representations 
of  the  said  defendant  that  the  said  matters  would  be  amicably 
adjusted  and  agreed  to,  and  at  all  times  the  said  plaintiff  in 
constructing  the  said  canal  through  the  said  lands  relied 
upon  the  consent  of  the  said  defendant  that  it  might  enter 
upon  said  land  and  construct  the  said  canal,  and  relied  upon 
the  representations  of  the  said  defendant  that  said  matters 
of  damages  and  compensation  would  be  amicably  settled  and 
adjusted  between  them,  and  also,  on  the  faith  of  the  license 
so  granted  by  the  said  defendant  to  said  plaintiff  to  enter 
upon  the  said  lands  and  construct  said  canal,  the  said  plain- 
tiff also  constructed  other  poilions  of  the  said  canal  both 
north  and  south  of  the  lands  of  the  said  defendant,  and  which 
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without  the  said  canal  and  right  of  way  through  the  said 
land  of  defendants  would  be  useless  and  of  no  value,  and 
during  all  of  said  time  the  said  defendant  had  full  knowledge 
of  all  of  the  things  aforesaid  and  never  at  any  time  until  the 
month  of  December,  1916,  in  any  way  objected  to  the  occu- 
pation of  the  said  right  of  way  or  to  the  construction  of  the 
said  canal  through  the  said  land." 

Paragraph  XIV  is  as  follows:  ''That  the  said  plaintiff  has 
at  all  times  been  and  still  is  ready,  able  and  willing  to  pay 
the  said  defendant  just  compensation  for  the  right  of  way 
sought  to  be  acquired  through  its  lands  for  the  canal  afore- 
said, and  all  damages  which  will  be  caused  to  the  said  de- 
fendant and  its  said  land  by  the  construction,  maintenance 
and  operation  of  the  said  canal  under  and  upon  the  same, 
and  said  plaintiff  hereby  offers  and  agrees  to  pay  the  same, 
but  the  said  defendant  now  refuses  to  fix  or  agree  upon 
the  amount  of  the  said  compensation  or  damages  or  either 
thereof,  and  notwithstanding  the  willingness  of  the  said 
plaintiff  to  pay  such  compensation  and  damages  the  said  de- 
fendant now  does  and  ever  since  the  month  of  December, 
1916,  has  refused  to  recognize  the  right  of  the  said  plaintiff 
to  continue  in  the  occupation  of  the  said  right  of  way  or  to 
continue  in  the  construction  and  completion  of  the  said  canal 
aforesaid  through  the  lands  of  said  defendant.'' 

It  is  further  alleged  that  owing  to  the  topography  of  the 
country,  the  canal  is  located  at  the  only  practicable  place; 
that  defendant  is  the  owner  of  the  land  subject  to  plaintiff's 
right  to  occupy  the  canal  across  the  same;  that  plaintiff  is 
in  actual  possession  of  the  land  and  defendant  is  estopped 
from  interfering  therewith.  The  prayer  is  that  defendant  be 
enjoined  from  interfering  with  the  continued  occupation  of 
the  canal  and  for  damages. 

A  demurrer  to  the  complaint  was  overruled  and  defendant 
answered  in  effect  denying  substantially  all  the  allegations 
of  the  complaint.  The  answer  also  sets  up  certain  affirmative 
defenses;  that  the  entire  natural  flow  of  the  San  Joaquin 
River  has  been  and  must  be  continued  to  be  used  by  prior 
appropriators  and  the  use  of  water  through  said  canal  would 
result  in  depriving  other  and  richer  land  of  water;  that 
Miller  &  Lux  (Incorporated)  is  the  sole  owner  of  the  capital 
stock  of  plaintiff,  to  whom  alone  defendant  has  power  to 
distribute  water;  that  there  is  no  appropriable  water  at  tho 
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intake  of  said  canal ;  that  plaintiff  does  not  intend  and  has  no 
power  to  put  said  canal  to  a  public  use. 

Defendant  alleges  in  its  cross-complaint  certain  facts,  stated 
as  follows  in  defendant's  brief:  "That  the  defendant  is  the 
owner  of  twenty  sections  of  land  in  Madera  County;  that 
from  time  to  time  during  November  and  December  of  1916 
and  1917,  a  large  force  of  men  with  teams  and  machinery 
forcibly  broke  into  parts  of  said  land  and  took  up  and  re- 
moved soil  therefrom  in  the  construction  of  the  canal;  that 
said  entry  find  work  was  without  any  authority  or  right  what- 
ever from  the  defendant  and  contrary  to  its  wishes  and 
against  and  in  contempt  of  its  repeated  protests;  that  the 
location  of  the  line  of  said  oanal  and  construction  thereof  so 
far  as  it  has  progressed,  practically  bisects  the  said  twenty 
sections  belonging  to  the  defendant  and  prevents  the  natural 
surface  water  flowing  from  the  higher  to  the  lower  portions 
thereof,  and  the  levee  constructed  along  the  east  bank  will 
back  up  surface  waters  and  thereby  cover  large  areas  of  the 
defendant's  ground,  drown  and  destroy  the  natural  grass  and 
herbage  and  the  crops  of  grain  annually  produced  thereon, 
and  will  saturate  and  water-log  the  soil  and  bring  to  the  sur- 
face the  alkali  in  the  low  places  and  depressions  thereof  and 
prevent  the  growth  of  any  vegetation;  that  said  canal  will 
be  impassable  for  man,  beast  or  machinery;  will  require  the 
construction  and  maintenance  of  numerous  and  expensive 
bridges  and  will  essentially  interfere  with  the  use  and  enjoy- 
ment of  the  defendant's  land  and  prevent  its  beneficial  use ; 
that  plaintiff  claims  an  adverse  interest  in  the  defendant's 
land  which  is  without  any  right,  and  that  plaintiff  has  not 
any  estate,  right,  title  or  interest  whatever  in  the  defendant's 
lands;  that  defendant  prays,  among  other  things,  for  a  per- 
manent injunction." 

To  this  cross-complaint  plaintiff  answered,  alleging  that  it 
entered  into  the  lands  with  the  knowledge  and  consent  and 
acquiescence  of  the  defendant;  incorporated  the  allegations 
of  its  complaint;  pleaded  the  defense  of  laches  and  delay, 
and  alleged  that  it  is  ready,  able,  and  willing  to  pay  the 
value  of  the  right  of  way,  and  prayed  for  the  relief  sought 
in  the  complaint. 

We  think  the  complaint  may  be  considered  as  relying  upon 
estoppel,  on  which,  as  appollant  claims,  it  is  primarily  based 
and  that  the  estoppel  arises  out  of  a  parol  license.    It  has 
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been  held  by  /some  courts  that  where  a  person  permits  another 
to  go  upon  his  land,  makes  valuable  improvements,  expends 
money  in  the  construction  of  ditches  or  canals,  no  estoppel 
arises,  because  the  licensee  is  charged  with  the  knowledge  of 
the  licensor's  ownership  of  the  land  and  of  the  rule  of  law 
that  the  licensor  may  at  any  time  object  to  a  further  occu- 
pation of  the  land  by  the  licensee.  Such,  however,  is  not  the 
law  in  this  state. 
^  As  the  true  rule  in  such  cases  is  matter  of  contention  in 
the  present  case,  we  feel  justified  in  quoting  at  some  length 
from  the  decision  in  Stoner  v.  Zucker,  148  Cal.  516,  518,  [113 
Am.  St.  Rep.  301,  7  Ann.  Cas.  704,  83  Pac.  808],  which  was 
the  case  of  a  parol  license  to  construct  a  water  ditch.  Mr. 
Justice  Henshaw,  with  his  usual  clearness,  stated  the  views 
of  the  court:  ''Appellant  contends  that  a  parol  license  to 
do  an  act  upon  the  land  of  the  licensor,  while  it  justifies 
anything  done  by  the  licensee  before  revocation,  is  revocable 
at  the  option  of  the  licensor,  so  that  no  further  acts  may  be 
justified  under  it,  and  this,  although  the  intention  was  to 
confer  a  continuing  right,  and  money  has  been  expended  by 
the  licensor  upon  the  faith  of  the  license;  and  that  such  a 
license  cannot  be  changed  into  an  equitable  right  on  the 
ground  of  equitable  estoppel.  To  the  support  of  this  prop- 
osition is  offered  authority  of  great  weight  and  of  the  highest 
respectability.  The  argument  in  brief  is  that  a  license  in  its 
very  nature  is  a  revocable  permission;  that  whoever  accepts 
that  permission  does  it  with  knowledge  that  the  permission 
may  be  revoked  at  any  time ;  that  the  rule  cannot  be  changed, 
therefore,  because  the  licensee  has  foolishly  or  improvidently 
expended  money  in  the  hope  of  a  continuance  of  a  license, 
upon  the  permanent  continuance  of  which  he  has  no  right  in 
law  or  in  equity  to  rely ;  that  to  convert  such  a  parol  license 
into  a  grant  or  easement  under  the  doctrine  of  estoppel  is 
destructive  of  the  statute  of  frauds,  which  was  meant  to  lay 
down  an  inflexible  rule;  and  finally,  that  there  is  no  room 
or  play  for  the  operation  of  the  doctrine  of  estoppel,  since 
the  licensor  has  in  no  way  deceived  the  licensee  by  revoca- 
tion, has  put  no  fraud  upon  him,  and  has  merely  asserted  a 
right  which  has  been  absolutely  reserved  to  him  by  the  very 
terms  of  his  permission.  No  one  has  stated  this  argument 
more  clearly  and  cogently  than  Judge  Cooley,  who,  holding 
to  this  construction  of  the  law,  has  expressed  it  in  his  work 
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on  Torts.  (Cooley  on  Torts,  2d  ed.,  364.)  But  that  the 
same  eminent  jurist  recognized  the  injustice  and  the  hardship 
which  follow  such  a  conclusion  is  plainly  to  be  seen  from 
his  opinion  in  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  453 
\2  N.  W.  639],  where,  discussing  this  subject,  he  says:  'But 
the  injustice  of  a  revocation  after  the  licensee,  in  reliance 
upon  the  license,  has  made  large  and  expensive  improvements, 
is  so  serious  that  it  seems  a  reproach  to  the  law  that  it  should 
fail  to  provide  some  adequate  protection  against  it.  Some  of 
the  courts  have  been  disposed  to  enforce  the  license  as  a 
parol  contract  which  has  been  performed  on  one  side.'  In- 
deed, the  learned  jurist  with  equal  accuracy  might  have 
stated  that  the  majority  of  courts  have  so  decided,  in  accord- 
ance with  the  leading  case  of  Berick  v.  Kern,  14  Serg.  &  R. 
(Pa.)  267,  [16  Am.  Dec.  497].  That  case  was  carefully  con- 
sidered, and  it  was  held  that  it  would  be  to  countenance  a 
fraud  upon  the  part  of  the  licensor  if  he  were  allowed,  after 
expenditure  of  money  by  the  licensee  upon  the  faith  of  the 
license,  to  cut  short  by  revocation  the  natural  term  of  its 
continuance  and  existence,  and  that  under  the  doctrine  of 
estoppel,  the  licensor  would  not  be  allowed  to  do  this.  The 
decision  was  that  the  licensor  would  be  held  to  have  conveyed 
an  easement  commensurate  in  its  extent  and  duration  witli 
the  right  to  be  enjoyed." 

In  the  case  of  Miller  &  Lux  v.  Kern  County  Land  Co.,  154 
Cal.  785,  [99  Pac.  179],  the  court  said:  ''The  principal  con- 
tention upon  appeal  is  that  this  court  should  recede  from 
the  view  which  it  adopted  and  expressed  in  Stoner  v.  Zucker, 
148  Cal.  516,  [113  Am.  St.  Rep.  301,  7  Ann.  Cas.  704,  83 
Pac.  808],  and  should  adopt  the  contrary  view,  that  a  parol 
license,  regardless  of  its  nature,  is  always  revocable  at  the 
will  of  the  licensor.  This  question  was  duly  considered  in 
Stoner  v.  Zucker,  148  Cal,  516,  [113  Am.  St.  Rep.  301,  7  Ann. 
Cas.  704,  83  Pac.  808],  the  conflict  of  authority  was  rec- 
ognized, and  the  conclusion  there  expressed  deliberately 
adopted.  We  perceive  no  reason  for  receding  from  that  con- 
clusion." The  Stoner  case  was  distinguished  in  Davis  v. 
Martin,  157  Cal.  657,  661,  [108  Pac.  866],  and  in  Broads  v. 
Mead,  159  Cal.  765,  767,  [Ann.  Cas.  1912C,  1125,  116  Pac. 
46],  upon  the  facts,  but  the  rule  laid  down  in  the  Stoner 
case  was  in  no  degree  impaired. 
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We  are,  therefore,  chiefly  concerned  with  the  question 
whether  or  not  the  facts  in  the  present  case  bring  it  within 
the  rule  enunciated  in  Stoner  v.  Zucker,  supra.  Most  of  the 
evidence  is  found  in  a  somewhat  extended  correspondence 
conducted  by  J.  Leroy  Nickel,  president  of  Miller  &  Lux, 
Incorporated,  who  also  testified  as  a  witness  for  plaintiflF,  and 
by  W.  H,  Talbot,  president  of  Pope  &  Talbot  Company,  de- 
fendant.   Mr.  Talbot  did  not  testify. 

Certain  facts  may  be  stated  as  shown  by  the  evidence  with- 
out contradiction.  Miller  &  Lux,  Incorporated,  owned  a 
large  body  of  land  situated  between  the  San  Joaquin  River 
and  Fresno  River,  and  east  of  what  is  known  as  the  Aliso 
canal,  and  extending  from  the  intake  of  the  canal  in  question 
at  the  San  Joaquin  River  northerly  about  fifteen  miles  to  the 
Fresno  River;  defendant  also  owned  a  large  body  of  land, 
three  sections  of  which,  to  wit,  sections  9,  21,  and  22,  town- 
ship 12  south,  range  16  east,  are  about  midway  between  the 
termini  of  said  canal ;  that  in  surveying  the  line  of  said  canal 
it  was  found  unavoidably  necessary  to  pass  over  parts  of 
these  three  sections  of  land  in  order  to  furnish  water  to  the 
Miller  &  Lux  lands  lying  north  of  defendant's  land;  the 
canal  was  designated  to  irrigate  about  seventeen  thousand 
acres  of  the  Miller  &  Lux  land  which  had  theretofore  been 
unirrigated;  plaintiff  corporation  was  organized  in  May, 
1912,  and  all  of  its  stock  was  owned  by  Miller  &  Lux ;  in  that 
month  plaintiff  made  its  appropriation  of  the  water  of  the 
San  Joaquin  River;  the  object  being  to  carry  out  the  canal 
enterprise  and  convey  said  water  for  the  irrigation  of  the 
lands  of  Miller  &  Lux  and  not  as  a  public  service  corpora- 
tion; construction  work  was  done  on  the  canal  by  Miller  & 
Lux  in  the  spring  of  1912,  before  plaintiff  was  incorporated, 
but  thereafter  the  work  was  prosecuted  by  plaintiff  under  an 
agreement  with  Miller  &  Lux.  More  or  less  work  was  done 
in  1912  for  the  entire  length  of  the  canal,  including  con- 
struction work  through  defendant's  said  sections  of  land; 
Miller  &  Lux  was  in  possession  of  two  of  defendant's  said 
three  sections  of  land  and  other  of  its  land  as  lessee;  there 
was  construction  work  done  on  the  canal  in  1912  from  its  in- 
take for  its  entire  length  to  Fresno  River,  through  defend- 
ant's land  as  well  as  through  land  of  Miller  &  Lux.  Mr. 
Nickel  testified:  **In  that  year  I  took  up  with  the  repre- 
sentatives of  Pope  &  Talbot  Company  the  matter  of   their 
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granting  a  right  of  way  for  a  canal  through  those  sections  of 
land  (9,  21,  22),  and  from  that  time  until  shortly  before  the 
commencement  of  this  action  (complaint  was  filed  January  9, 
1917),  these  negotiations  continued  with  that  company.  I, 
myself,  carried  on  personally  the  greater  part  of  those  nego- 
tiations. The  greater  part  of  those  negotiations  were  by 
written  correspondence  passing  between  myself  and  the  rep- 
resentatives of  Pope  &  Talbot  Land  Company.  .  .  .  What- 
ever I  did  in  this  matter,  I  did  on  behalf  of  the  two  corpora- 
tions I  have  mentioned."  (Miller  &  Lux,  Incorporated, 
and  plaintiflp.)  The  witness  then  produced  and  there  was 
admitted  a  number  of  letters  constituting  the  written  cor- 
respondence between  the  parties  concerned.  It  becomes 
necessary  to  show  the  material  portions  of  this  correspond- 
ence. 

The  letters  are  between  Miller  &  Lux,  Incorporated,  and 
the  defendant  and  embrace  a  period  commencing  March  29, 
1912,  and  ending  December  22,  1916.  In  the  first  letter, 
March  29,  1912,  Miller  &  Lux  informs  defendant  that  it  has 
made  a  survey  for  a  canal  from  Gravelly  Ford  to  the  Fresno 
River  running  through  certain  lands  of  the  defendant  and 
stating:  "We  desire  to  purchase  from  you  for  this  right  of 
way  a  strip  two  hundred  feet  wide.  This  apparently  wide 
strip  is  necessary  for  the  reason  of  the  large  capacity  of  the 
canal  and  its  shallow  depth  necessary  on  account  of  the  hard- 
pan  through  a  great  portion  of  the  country  south  of  your 
lands.  We  wish  to  commence  construction  at  each  end  of 
the  proposed  canal  in  a  few  days  and  sincerely  hope  we  may 
be  able  to  obtain  from  you  the  desired  right  of  way.  Kindly 
let  us  hear  from  you  stating  the  price  you  will  charge  us  for 
the  land  required."  March  30,  1912,  defendant  replied: 
"Before  going  further  into  this  matter,  we  would  thank  you 
to  send  us  a  blue-print  or  at  least  a  rough  drawing  showing 
just  how  this  canal  is  to  run  through  our  property.  Upon 
receipt  of  such  a  sketch,  we  shall  be  glad  to  take  the  matter 
up  and  advise  you  further."  On  April  1,  1912,  Miller  & 
Lux  acknowledges  receipt  of  the  last  above  letter  and  states 
that  a  map  of  the  survey  is  being  prepared  and  the  blue- 
print will  be  forwarded  when  completed.  April  16,  1912, 
Miller  &  Lux  writes  defendant  referring  to  the  letter  of 
March  29th,  in  which  it  had  made  application  for  a  rlRlit 
of  way  for  a  canal  through  defendant's  laud«  and  describes 
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the  course  of  the  proposed  line  of  the  canal.  April  18,  1912, 
defendant  replies  that  while  it  can  follow  the  right  of  way 
roughly  from  the  description  given,  it  would  like  to  have  a 
blue-print  showing  the  exact  course  of  the  right  of  way 
"after  which  we  shall  then  be  glad  to  take  the  matter  up 
further  with  you."  April  22,  1912,  Miller  &  Lux  writes  de- 
fendant stating  that  in  compliance  with  its  letter  of  April 
18th,  it  inclosed  two  plats  showing  the  course  of  the  right 
of  way  through  defendant's  lands  and  stating  that  the  en- 
gineer has  now  decided  that  the  strip  two  hundred  feet  wide 
would  be  sufficient.  May  4th  defendant  replies,  stating, 
among  other  things,  **.  .  .  in  this  connection  now  have  to 
suggest  that  you  advise  us  just  what  you  desire  in  the  prem- 
ises, stating  definitely  what  concessions  and  reservations  for 
use  of  water,  etc.,  will  be  granted  to  the  owners  of  adjacent 
property.  If  you  will  present  these  matters  definitely  and 
in  detail,  we  shall  be  glad  to  take  the  matter  up  with  the 
owners  and  advise  you  as  to  their  conclusions."  Miller  & 
Lux  replied  on  May  6,  1912,  stating:  **Our  Mr.  Nickel,  who 
has  this  matter  in  charge,  is  in  the  San  Joaquin  Valley  at 
present,  and  your  letter  will  receive  attention  on  his  return 
to  the  office  next  week."  On  May  13,  1912,  Miller  &  Lux 
replied  to  defendant's  letter  of  May  4th:  "In  regard  to  the 
proposed  right  of  way  for  a  canal  through  your  land  and 
Madera  County,  our  proposition  is  to  purchase  outright  a 
strip  of  land  of  the  width  specified,  paying  you  the  full  value 
for  the  same.  In  regard  to  any  arrangement  for  the  sale  of 
water  to  you,  or  any  concession  for  the  use  of  water  in  ex- 
change for  the  right  of  way,  such  act  would  give  the  canal 
the  character  of  a  public  service  corporation  and  would  thus 
render  entirely  undesirable  the  building  of  the  canal.  We 
should  be  glad,  however,  if  you  so  desire,  to  have  you  join 
with  us  in  the  expense  of  constructing  this  entire  canal  and 
assume  equal  responsibility  on  an  acreage  basis  of  the  cost 
of  the  project.  You  would  thus  share  in  the  use  of  water 
such  percentage  as  your  land  would  bear  to  ours.  We  have 
a  large  force  of  men,  teams,  etc.,  engaged  upon  thia  work 
and  it  is  desirable  that  we  have  an  understanding  as  early 
as  practicable,  as  the  construction  will  soon  be  up  to  your 
land."  On  May  17,  1912,  Miller  &  Lux  wrote  to  defendant, 
referring  to  its  letter  of  May  13th,  and  stating:  "If  you 
prefer  it,  we  should  be  willing  to  exchange  land    with  you, 
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granting  an  acreage  elsewhere  equal  to  the  proposed  right  of 
way,  provided  it  be  of  similar  quality  and  so  forth.  This 
has  occurred  to  us  as  being  possibly  more  acceptable  to  you 
than  either  of  the  other  propositions,  and  if  so,  we  shall  be 
glad  to  take  it  up  with  you  for  detailed  consideration  any 
time."  On  May  24,  1912,  Miller  &  Lux  again  wrote  to 
defendant,  in  which  letter  it  states  that  it  has  just  received  a 
letter  from  Mr.  Clyne,  who  has  charge  of  the  construction  of 
the  canal,  stating  that  the  information  which  it  requested  of 
him  for  defendant's  benefit  ''is  not  as  explicit  as  we  would 
like  to  submit.  According  to  Mr.  Clyne 's  idea,  it  is  diflS- 
cult,  if  not  impossible,  to  estimate  the  cost  of  constructing 
this  canal  by  reason  of  the  unknown  expense  involved  in  re- 
moving the  hardpan.  Until  the  surface  soil  be  removed,  and 
the  hardpan  encountered  as  the  canal  construction  proceeds, 
the  quantity  of  hardpan  to  be  removed  is  entirely  indefinite. 
However,  it  is  safe  to  say  the  entire  cost  of  the  canal  and 
structures  will  not  be  less  than  $100,000.00,  and  not  more 
than  $125,000.  Our  proposition  is  if  you  should  wish  to  join 
us  in  this  enterprise  that  the  entire  cost  of  construction  and 
future  maintenance  be  born  pro  rata  according  to  the  quan- 
tity of  land  owned  by  this  corporation  and  yourselves  under 
the  flow  of  the  canal  susceptible  of  irrigation.  .  .  .  There 
are  some  phases  connected  with  this  enterprise  which  you 
should,  perhaps,  understand  more  fully  before  making  up 
your  mind  finally  as  to  whether  you  wish  to  embark  with  us 
upon  this  project.  We  are  almost  sure  to  meet  with  expen- 
sive litigation,  lasting  in  all  probability  through  many  years, 
and  you  will,  of  course,  be  expected  to  bear  your  proper  pro- 
portion of  the  same.  It  will  also  be  necessary  that  a  very 
careful  agreement  be  drawn  by  which  any  rights  that  would 
accrue  to  your  land  would  be  made  subordinate  to  all  of  our 
prior  rights,  which  will  involve  our  entire  irrigation  system, 
aside  from  this  Gravelly  Ford  Canal.  If  you  would  like  to 
go  into  this  matter  more  fully  we  should  be  glad  to  have  Mr. 
Talbot  call  and  see  us  at  his  very  earliest  convenience." 

May  25,  1912,  defendant  answered  the  last  above  letter, 
stating:  **Our  ^Tr.  W.  H.  Talbot  will  endeavor  to  arrange  to 
see  your  Mr.  Nickel  some  time  Monday,  which  we  trust  will 
he  satisfactory."  June  18,  1912,  Miller  &  Lux  wrote  to  de- 
fendant statinir  that  Mr.  0<?le.  division  superintendent  of 
Sillier  &  Lux,  had  suggested  a  basis  for  an  exchange  of  land 
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that  he  thought  would  be  mutually  beneficial  to  the  parties 
concerned  and  stating  that  it  would  be  glad  to  take  the  mat- 
ter up  on  a  basis  of  offering  an  exchange  of  lands  of  equal 
value.  "We  beg  leave  to  suggest  that  if  the  exchange  seems 
desirable  to  you  that  you  appoint  a  representative  to  meet  a 
representative  appointed  by  us  to  agree  upon  the  quality 
and  value  of  the  lands  to  be  exchanged  and  in  case  these  rep- 
resentatives fail  to  agree,  that  they  be  authorized  to  call  upon 
a  third  person  to  conclude  an  agreement.  This  proposition 
is  not  submitted  in  lieu  of  our  previous  proposition  to  have 
you  join  with  us  in  the  construction  of  the  proposed  canal, 
and  should  you,  upon  reflection,  prefer  to  join  us  in  the 
building  of  the  canal  with  a  view  to  irrigate  the  lands  you 
own  under  the  canal,  we  shall  be  pleased  to  carry  out  that 
arrangement."  June  20,  1912,  defendant  acknowledges  the 
receipt  of  the  last  above  letter  with  reference  to  an  exchange 
of  land,  stating:  **.  .  .  after  we  have  had  an  opportunity 
of  presenting  this  suggestion  to  our  superintendent,  we  will 
again  communicate  with  you."  July  22,  1912,  defendant 
wrote  to  Miller  &  Lux  referring  to  the  suggestion  that  an 
exchange  of  lands  might  be  effected,  quoting  from  a  letter 
written  by  defendant's  superintendent  in  which  he  states  that 
he  has  been  over  parts  of  the  lands  proposed  for  an  exchange 
and  that  for  satisfactory  examination  of  the  relative  values 
it  would  facilitate  his  labors  if  he  were  furnished  a  plat 
**  showing  the  acreage  lying  on  the  east  side  of  the  canal  of 
the  various  sections  of  their  land  through  which  the  canal 
passes."  July  25,  1912,  Miller  &  Lux  replied,  stating  that 
it  had  prepared  a  plat  showing  its  lands  east  of  the  canal 
as  requested  and  on  August  31,  1912,  Miller  &  Lux  submitted 
a  proposition  definitely  describing  its  lands  which  it  pro- 
posed to  exchange  for  definitely  described  lands  belonging 
to  defendant,  and  suggested  that  each  party  appoint  an  ap- 
praiser to  appraise  the  lands,  and  if  they  could  not  agree,  to 
appoint  a  third,  and  that  the  decision  of  a  majority  of  the- 
appraisers  be  binding,  and  in  case  the  lands  of  defendant, 
should  be  more  valuable  than  those  of  Miller  &  Lux,  that  it 
pay  the  difference  in  cash.  **If  this  general  idea  is  satis- 
factory to  you,  kindly  let  us  know  and  we  will  draw  a  formal 
agreement."  September  3,  1912,  defendant  acknowledged 
the  receipt  of  the  last  above  letter,  stating  that  it  desired  a 
blue-print  diagram  showing  the  location  of    the  proposed 
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canal  which  it  had  not  yet  received  and  that  it  wanted  this 
map  to  forward  to  its  superintendent  to  aid  him  in  picking 
out  the  land  to  be  received  in  exchange  for  its  land,  and 
stating:  **.  .  .  while  we  have  not  had  a  chance  to  look  over 
the  sections  mentioned  in  your  letter,  at  the  same  time  we 
would  be  glad  to  have  this  map  to  refer  to  and  would  thank 
you  to  send  it  to  us  at  your  earliest  convenience."  Septem- 
ber 5,  1912,  defendant  wrote  Miller  &  Lux,  acknowledging 
receipt  of  the  plat  of  the  lands  proposed  for  exchange  and 
stating  that  it  would  send  the  map  to  its  superintendent. 
October  8,  1912,  defendant  wrote  Miller  &  Lux:  ''Further 
referring  to  proposed  exchange  of  lands  in  Madera  County 
in  order  to  permit  of  the  construction  of  your  canal,  would 
state  that  we  have  been  in  communication  with  our  super- 
intendent, and  after  going  thoroughly  over  this  matter,  it  has 
been  suggested  that  we  exchange  on  the  basis  of  descriptions 
as  follows:  [Then  follows  a  description  of  the  sections  pro- 
posed for  exchange.]  An  exchange  as  above  outlined  would 
block  out  our  holdings  and  would  at  the  same  time  enable 
you  to  proceed  with  the  construction  of  the  canal  as  now 
surveyed.  By  this  exchange,  we  would  be  transferring  to 
you  ten  full  sections  and  that  portion  of  section  22  lying 
west  of  the  east  bank  of  the  canal,  while  you  would  be  trans- 
ferring to  us  fifteen  full  sections.  We  consider  this  a  fair 
and  equitable  basis  of  exchange,  for  the  reason  that  the  land 
which  we  propose  to  transfer  to  you  lies  west  of  the  canal 
and  would,  therefore,  lie  under  the  flow  of  the  Gravelly  Ford 
Canal  and  in  consequence  thereof  would  be  greatly  enhanced 
in  value.  ...  If  an  arrangement  along  these  lines  meets  with 
your  approval,  we  shall  be  glad  to  take  the  matter  up  further 
with  you  and  conclude  the  final  arrangements."  On  the 
same  date,  October  8,  1912,  Miller  &  Lux  acknowledged  re- 
ceipt of  the  above  letter,  stating:  *'The  proposed  exchange  of 
land  does  not  appeal  to  us  at  all.  This  proposition  for  an 
exchange  of  land  emanated  from  you  and  not  from  us.  We 
supposed  and  understood  that  your  object  in  wishing  to  ex- 
change land  was  to  consolidate  your  holdings,  and  we  never 
for  a  moment  contemplated  an  exchange  on  any  other  basis 
than  an  equivalent  in  acreage,  with  such  adjustment  for  any 
difference  in  the  value  of  the  land  as  the  appraisers  might 
find  to  exist."  October  22,  1912,  Miller  &  Lux  wrote  to  de- 
fendant: *' Since  apparently  there  seems  to  be  no  practicable 
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basTS  for  an  exchange  of  land  as  contemplated,  we  should 
be  pleased  to  take  up  with  you  the  matter  of  a  right  of  way 
through  your  lands  for  our  Gravelly  Ford  Canal.  At  your 
convenience  we  should  like  to  hear  from  you  on  this  sub- 
ject." October  25,  1912,  defendant  acknowledged  the  re- 
ceipt of  the  last  above  letter,  saying:  **We  have  no  sugges- 
tions to  oflfer  other  than  those  already  submitted.  At  the 
inception  of  the  negotiations,  we  requested  you  to  indicate 
what  concessions  in  the  way  of  water  rights,  etc.,  you  would 
be  willing  to  grant  in  return  for  right  of  way  through  our 
property,  and  upon  your  refusal  to  consider  any  such  ar- 
rangement, we  have  endeavored  to  come  to  an  understanding 
on  the  basis  of  an  exchange  of  certain  lands,  which  has  like- 
wise been  rejected  on  your  part.  We  have  endeavored  to 
suggest  a  means  of  coming  together,  but  as  our  proposals 
have  not  received  favorable  consideration,  we  shall  now  be 
glad  to  have  you  submit  some  plan  that  might  be  mutually 
acceptable.  In  conclusion  we  wish  to  add,  however,  that  we 
shall  expect  something  in  exchange  for  this  right  of  way 
which  shall  be  commensurate  with  the  value  of  the  privilege 
which  you  are  seeking."  October  26,  1912,  Miller  &  Lux 
replied  to  the  above  letter  stating,  among  other  things:  "Per- 
mit us  to  say  the  last  paragraph  in  your  letter  would  seem  to 
imply  that  we  are  expected  to  recognize  in  adjusting  the 
value  for  the  land  conveyed  for  the  right  of  way  the  same 
principle,  which  you  suggested  in  regard  to  the  exchange  of 
land,  viz.,  that  the  value  of  the  land  that  you  may  convey  to 
us  is  not  to  be  determined  upon  the  intrinsic  value  of  the 
land,  but  upon  its  enhancement  in  value  by  reason  of  the 
application  of  water  upon  the  land.  We  do  not  think  that 
this  is  a  tenable  position  on  your  part.  On  the  contrary,  we 
think  the  large  expenditure  of  money  involved  in  the  con- 
struction of  the  canal,  the  risk  and  expense  incurred  in  con- 
nection with  the  litigation  that  is  likely  to  ensue,  together 
with  the  expense  of  operating  the  irrigation  system  is  a  re* 
turn  which  should  legitimately  accrue  to  the  owners  of  the 
irrigation  system.  At  least  we  have  never  heard  of  any  dif- 
ferent principle  that  was  recognized  in  this  state."  Atten- 
tion is  then  called  to  the  act  of  1911,  considered  in  the 
condemnation  case  heretofore  decided  by  this  court  and  re- 
ferred to  above,  and  the  writer  states  that  under  this  law 
**an  owner  of  land  shall  receive  compensation  for  the  value 
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of  the  land  so  condemned  without  regard  to  any  possible 
enhancement  in  the  value  of  the  lands  upon  which  the  water 
may  be  applied.  We  are  quite  willing  to  pay  you  for  this 
land  all  that  any  court  or  jury  would  award,  and  we  cannot 
imagine  that  on  giving  the  matter  proper  consideration  you 
would  think  of  demanding  any  more  than  this.  We  hope 
you  will  not  embarrass  us  by  declining  to  negotiate  with  us  on 
the  basis  of  the  value  of  the  land,  and  thereby  delay  the  oper- 
ation of  our  irrigation  system.  If  you  prefer  to  accept  land, 
in  lieu  of  cash,  for  the  acreage  required  for  the  right  of  way, 
we  are  quite  willing  to  convey  to  you  lands  of  equal  value 
for  the  acreage  you  may  convey  to  us.  We  hope  we  shall 
hear  from  you  again  on  this  subject  at  your  earliest  con- 
venience." 

At  this  point  the  correspondence  seems  to  have  broken  off; 
at  any  rate,  no  letters  appear  again  until  October  27,  1915, 
and  is  resumed  by  letter  of  Miller  &  Lux  to  defendant  of  that 
date,  stating:  ''In  accordance  with  our  conversation  of  last 
Monday,  we  submit  herewith  two  propositions  covering  the 
proposed  exchange  of  lands  in  Madera  County."  The  first 
of  these  propositions  related  to  the  Aliso  Canal  project  and 
the  second  with  regard  to  an  exchange  of  lands  as  had  been 
previously  contemplated.  October  28,  1915,  defendant  re- 
plied expressing  disappointment  at  the  offer  contained  in  the 
letter  of  October  27,  and  stating  that  it  had  notified  its  super- 
intendent, Mr.  Straube,  "to  proceed  at  once  with  the  erection 
of  the  necessary  buildings  for  the  new  ranches  which  will  be 
placed  under  cultivation  this  coming  season."  November 
3,  1915,  Miller  &  Lux  wrote  the  defendant  as  follows:  "Re- 
ferring to  the  matter  of  the  right  of  way  for  our  Ford  Canal 
concerning  which  it  is  understood  the  matter  is  to  be  con- 
sidered by  you  at  an  early  date,  I  wish  to  suggest  that,  in 
view  of  the  fact  that  this  canal  runs  through  only  three 
sections  of  your  land,  it  may  be  desirable  that  an  exchange 
be  made  for  these  three  sections,  and  thus  avoid  the  necessity 
of  surveying  a  right  of  way  through  your  land,  and  thus 
dividing  the  sections."  November  6,  1915,  defendant  wrote 
Miller  &  Lux  with  reference  to  the  renewal  of  the  lease  of 
the  Madera  County  lands,  stating:  "We  now  inclose  herewith 
original  and  duplicate  which  we  would  thank  you  to  sign, 
returning  one  copy  for  our  files."  November  9,  1915,  Miller 
&  Lux  wrote  defendant  acknowledging  receipt  of  defend- 
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ant's  letter  of  November  6th,  and  stating:  **We  understood 
clearly  your  position,  in  regard  to  the  matter  of  exchanging 
lands,  when  we  wrote  you  on  the  3d  Inst.  We  thought  pos- 
sibly, however,  that  you  might  prefer  to  have  the  land  you 
farm  intact,  rather  than  have  the  Ford  Canal  pass  through 
it,  and  we  had  this  in  mind  when  we  suggested  that  possibly 
there  may  be  three  sections  of  our  land  which  you  would 
prefer,  rather  than  retain  the  three  sections  you  now  own 
through  which  the  canal  passes.  However,  since  this  does  not 
appeal  to  you,  we  have  nothing  further  to  suggest.  Please 
allow  us  to  add:  In  regard  to  the  apparent  irreconcilable 
differences,  which  precludes  an  exchange  of  land,  while  we 
are  not  able  to  appreciate  the  consistency  of  your  position 
that  the  payment  by  us  of  what  it  will  cost  to  build  the  levees 
is  unsatisfactory  to  you,  for  the  reason  you  feel  that  you 
are  entitled  to  share,  in  some  manner,  in  the  benefits  that 
would  accrue  to  us  by  obtaining  additional  acreage  under 
our  canal,  we  should  not  be  unwilling  to  meet  your  views 
at  least  to  some  extent,  in  addition  to  the  payment  of  the 
cast  of  the  levees,  if  the  benefits  you  seem  to  think  we  would 
obtain  were  material  and  important.  The  fact  is,  however, 
that  the  benefits  are  almost  entirely  imaginary,  for  the  reason 
we  already  own  more  land  under  the  canal  than  we  are  able 
to  irrigate,  or  probably  ever  shall  be.  If  the  capacity  of  the 
canal  were  sufficiently  large,  and  the  quantity  of  water 
available  ample  for  irrigating  all  of  the  lands  we  now  own 
tinder  the  Ford  Canal,  plus  the  land  you  also  own  under 
the  canal,  we  could,  no  doubt,  afford  to  pay  you  a  consider- 
able sum,  as  a  bonus,  in  addition  to  an  exchange  of  land  of 
equal  value,  but  since  these  conditions  do  not  exist,  there  is 
no  basis  whatever  for  our  meeting  your  views.  We  trust 
you  will  be  able  to  take  up  the  matter  soon  as  to  the  basis  on 
which  you  prefer  to  consider  the  right  of  way,  either  to  sell 
us  the  necessary  strip  through  the  three  sections  referred  to, 
or  that  we  convey  an  acreage  of  equal  quantity  and  value 
for  your  land  embraced  in  the  right  of  way." 

Correspondence  broke  off  again  and  was  not  resumed  until 
October  31,  1916,  by  letter  of  defendant  to  Miller  &  Lux 
in  which  it  stated:  **We  were  very  much  surprised  to  be 
advised  by  our  superintendent  that  you  have  again  resumed 
work  on  the  Ford  Canal  through  lands  of  the  Pope  &  Talbot 
Land  Co.  in  sections  21  and  22,  township  12  south,  range  16 
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cast,  and  we  are  quite  sure  that  this  action  has  been  taken 
without  your  knowledge,  for  when  this  question  was  up  for 
consideration  on  a  previous  occasion,  we  were  assured  that 
no  further  steps  would  be  taken  on  your  part  befor;3  first 
again  taking  the  matter  up  with  us  and  an  understanding 
having  been  reached  between  us."  November  1st,  Miller  & 
Lux  acknowledged  the  receipt  of  this  letter  and  stated  that 
it  would  have  attention  on  the  return  of  Mr.  Nickel  to  its 
oflBce.  November  6,  1916,  defendant  wrote  Miller  &  Lux 
calling  attention  to  a  recent  visit  by  Miller  &  Lux  to  defend- 
ant during  which  the  question  of  the  right  of  a  private 
corporation  to  condemn  a  right  of  way  for  irrigation,  presum- 
ably under  the  act  of  1911,  and  stating  that  **this  informa- 
tion will  greatly  facilitate  matters  and  probably  save  time 
in  reaching  a  conclusion."  Subsequent  letters  relate  chiefly 
to  this  subject  and  to  the  opinions  of  attorneys  for  both  par- 
ties. On  November  29,  1916,  defendant  wrote,  among  other 
things:  "We  have  no  desire  or  wish  to  hinder  you  unneces- 
sarily in  your  construction  work,  but  we  must  ask  for  a 
reasonable  time  in  which  to  investigate  the  matter  before  we 
can  permit  any  further  work  on  our  lands."  Finally,  on 
December  20,  1916,  defendant  wrote  to  Miller  &  Lux,  stating : 
"We  have,  as  previously  advised,  instructed  our  superin- 
tendent to  prevent  any  further  construction  work  on  our 
lands,  and  to  resist  any  such  effort  to  the  fullest  extent.  We 
cannot  permit  the  canal  to  be  completed  with  the  idea  of 
having  our  rights  determined  at  a  later  date,  but  shall  on  the 
other  hand  expect  work  to  be  suspended  until  a  court  ruling 
may  be  had  under  condemnation  proceedings,  which  we  are 
willing  that  you  commence  in  order  to  determine  your  right 
to  condemn  a  right  of  way  over  our  property."  The  action, 
No.  1802,  heretofore  referred  to,  followed  as  also  this  action. 
As  shown  by  the  letters  introduced,  there  was  a  break  in 
the  written  correspondence  from  October  26,  1912,  to  October 
27,  1915,  but  it  appeared  from  the  testimony  that  work  on 
the  canal  continued  after  1912  without  interruption  or  ob- 
jection by  defendant.  Mr.  Nickel  testified:  "We  continued 
working  on  this  canal  and  the  portions  of  it  that  go  through 
the  Pope  &  Talbot  land  up  to  the  time  the  temporary  in- 
junction was  issued  in  this  case.  (The  temporary  injunction 
was  ofrantod  May  8,  1917.)  The  canal  was  completed  up  to 
the  Pope  &  Talbot  land  at  that  time.    It  was  completed  sufTi- 
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ciently  to  carry  water  beyond  that  from  there  to  the  Fresno 
River.  We  had  our  men  there  on  the  ground  working  on 
this  particular  part  on  the  Pope  &  Talbot  land  trying  to 
complete  it.  Although  construction  work  was  done  all  the 
way  through  in  1912  on  the  entire  canal,  including  the  Pope 
&  Talbot  land,  it  was  not  completed.  It  was  not  down  clear 
to  the  depth  we  expected  to  go."  Other  witnesses  who  knew 
of  the  work  and  assisted  in  it  testified  to  like  effect  and  there 
was  no  controverting  testimony.  Mr.  Nickel  testified:  **At 
the  beginning  of  the  correspondence  with  Pope  &  Talbot  we 
were  the  lessee  of  some  sections  of  their  land.  (Including 
among  them  two  of  the  three  sections  involved.)  I  am  quite 
positive  that  we  never  went  on  the  Pope  &  Talbot  land  until 
we  had  taken  up  negotiations  with  Mr.  Talbot.  I  do  re- 
member very  distinctly  before  we  ever  did  a  stroke  of  work 
on  their  land  I  had  discussed  that  with  Mr.  Talbot.  When  I 
mentioned  the  fact  of  our  project  to  them  and  discussed  the 
subject  by  correspondence  or  orally,  they  did  not  oppose  it. 
...  I  know  that  Mr.  Talbot  knew  when  the  work  was  done 
and  I  explained  it  to  him."  He  testified  that  his  company 
had  expended  eighty  thousand  dollars  on  the  work  and  it 
appeared  that  three  thousand  dollars  of  this  had  been  ex- 
pended on  defendant's  land. 

Witness  Bader,  Miller  &  Lux's  foreman  of  the  division  in- 
cluding this  canal,  took  charge  in  February,  1914.  He  tes- 
tified they  irrigated  in  that  year  eight  hundred  acres  of 
barley  and  some  grass  and  a  much  larger  acreage  in  1915 
and  1916  and  put  in  some  alfalfa ;  that  two  sections  of  land 
north  of  the  defendant's  land  have  been  checked  and  pre- 
pared for  irrigation  besides  two  or  three  more  roughly 
checked.  He  testified,  as  did  other  witnesses,  that  the  flow 
of  water  comes  occasionally  in  December  and  January,  but 
that  **the  dependable  flow  comes  in  May,  June,  and  July 
and  at  times  in  April."  He  testified  further:  ''In  1915  we 
had  a  whole  month  of  water  filling  that  canal  in  January  and 
we  had  six  weeks  of  it  later  constantly.  .  .  .  We  had  water 
also  in  1915  from  May  4th  up  to  July  20th,  .  .  .  and  some 
going  by.  It  wasted  on  a  waste-gate.  If  it  had  not  been  for 
that  waste-gate  it  would  have  gone  through  to  Fresno  River. 
In  1916  we  had  water  until  July  beginning  in  the  latter  part 
of  April.  ...  In  1912  they  worked  on  this  canal  about  three 
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months;  in  1913,  1914,  and  1915,  about  the  same.  This  year 
we  worked  more.** 

Defendant  introduced  two  witnesses.  Clement  H.  Miller, 
a  civil  engineer,  testified  to  certain  facts  in  relation  to  the 
seasonal  flow  of  water  through  the  San  Joaquin  Eiver  and 
to  the  number  of  second-feet  diverted  by  various  canals  and 
pumps  which  he  stated  he  had  '^  gathered  from  state  and  gov- 
ernment publications  on  the  subject  and  statistics  gathered 
by  various  commissions  of  the  state  of  California  and  from 
personal  observations  and  calculations  as  an  engineer."  He 
described  the  land  lying  west  of  the  canal  as  what  is  known 
as  hardpan  land  ''impregnated  with  alkali  to  a  greater  or 
less  extent"  and  not  desirable  as  irrigable  land,  and  "espe- 
cially as  better  land  can  be  acquired  in  the  immediate  vicin- 
ity." He  testified :  **This  cantd,  as  I  view  it,  is  intended,  and 
is  only  useful  to  wash  out  alkali  by  flooding  and  turning  the 
water  impregnated  with  alkali  into  the  Fresno  River  or  Aliso 
Canal."  He  expressed  the  opinion  that  this  canal  ''is  con- 
structed and  designed  to  carry  extreme  flood  waters  in  large 
volumes  for  a  few  days  only";  that  "this  canal,  if  complete, 
will  back  water  over  lands  belonging  to  the  defendant  lying 
least  of  the  canal,  and  will  also  flood  lands  belonging  to  the 
defendant  lying  west  of  the  canal,  by  seepage.  The  extent  of 
this  overflow  and  seepage  cannot  be  determined  at  this  time." 
He  stated  that  "there  is  not  sufficient  water  in  the  San 
Joaquin  River  to  supply  all  of  the  water  needed  by  the  canals 
taking  water  out  of  the  river,  to  irrigate  the  lands  lying 
under  them,  and  there  is  not  a  dependable  flow  available 
for  the  Gravelly  Ford  Canal  under  present  conditions.  To 
divert  water  into  this  canal  is  to  deprive  other  existing  canals 
of  water  needed  to  irrigate  much  better  land." 

Witness  J.  C.  Straube,  superintendent  of  defendant  com- 
pany for  many  years,  testified  that  he  was  familiar  with  the 
Gravelly  Ford  Canal.  He  testified:  "It  is  surveyed  across 
the  lands  of  Pope  &  Talbot  Land  Company.  It  has  never 
been  completed  across  these  lands.  No  water  has  ever  flowed 
through  it  across  these  lands.  Some  work  was  done  on  sec- 
tions 21,  22,  and  9,  township  12  south,  range  16  east,  in 
1912,  but  the  work  has  not  been  completed.  The  canal  will 
back  flood  waters  over  lands  lying  east  of  it,  and  water  will 
seep  through  the  west  bank  on  lands  belonging  to  Pope  & 
Talbot  Land  Company  lying  west  of  the  canal," 


Digitized  by  VjOOQ  IC  '^ 


736    Qeavei.lt  Ford  Co.  v.  Pope-Talbot  Co.     [36  Cal.  App. 

We  have  endeavored  to  state  all  the  evidence  bearing  upon 
the  issues,  perhaps  more  fully  than  it  need  to  have  been. 

Findings  of  fact  and  conclusions  of  law  were  waived. 
We  are  without  aid  as  to  the  view  taken  by  the  trial  court 
upon  the  issues  of  fact  presented  in  the  record.  We  must, 
upon  material  questions  of  fact  as  to  which  there  is  any  sub- 
stantial evidence  in  support  of  the  judgment,  assume  that 
the  court  properly  found  in  defendant's  favor.  If,  however, 
there  was  no  evidence,  or  if  the  evidence  was  insuflScient  in 
support  of  an  implied  finding  essential  to  sustain  the  judg- 
ment; or  where  the  uncontroverted  evidence  justified  such  a 
finding  in  favor  of  plaintiff  instead  of  defendant's  favor, 
the  judgment  cannot  stand.  Thus,  as  we  view  the  case,  the 
vital  facts  upon  which  plaintiff  relies  are  found  set  forth  in 
paragraphs  VIII,  XII,  and  XIV  of  the  complaint,  quoted 
above.  The  evidence,  in  our  opinion,  and  without  substantial 
conflict,  fully  supports  the  averments  in  said  paragraphs. 
It  seems  to  us  that  the  correspondence  by  letter  between  the 
parties  considered  together  with  the  uncontroverted  testi- 
mony leads  to  no  other  reasonable  conclusion  than  that  this 
canal  project  and  the  purpose  for  which  the  canal  was  to  be 
constructed  were  fully  understood  by  defendant,  and  that 
the  construction  was  entered  upon  and  prosecuted  with  rea- 
sonable diligence  for  nearly  four  years  with  defendant's 
knowledge,  consent,  and  acquiescence,  and  with  the  under- 
standing that  the  only  matter  to  be  determined  was  the  com- 
pensation to  be  paid  or  given  defendant  by  Miller  &  Lux  for 
the  right  of  way,  and  that  as  to  this  the  parties  anticipated 
no  difficulty  in  reaching  an  agreement  and  did  not  make  the 
consummation  of  such  agreement  a  condition  precedent  to 
plaintiff's  right  to  enter  into  possession  of  defendant's  land, 
complete  the  canal,  and  operate  it  for  the  purposes  for  which 
it  was  designed. 

The  questions,  to  our  minds,  are  simply  questions  of  law, 
namely :  Do  the  facts  and  circumstances  bring  the  case  within 
the  rule  laid  down  in  Stoner  v.  Zucker,  148  Cal.  516,  [113 
Am.  St.  Rop.  301,  7  Ann.  Cas.  704,  83  Pac.  808],  and  did 
not  the  conduct  of  defendant  amount  to  an  executed  parol 
license,  and  is  not  defendant  estopped  from  interfering  with 
the  continuod  possession  by  plaintiff,  and  is  not  defendant 
limited  to  an  action    for    compensation  f    A  closely  allied 
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question,  also,  is :  Should  defendant  be  given  equitable  relief 
in  view  of  its  lacbes  in  asserting  its  rights  f 

''A  license  is  defined  as  a  personid,  revocable  and  unas- 
signable privilege  conferred  either  by  writing  or  parol  to  do 
one  or  more  acts  on  land  without  possessing  any  interest 
therein."  (17  R.  C.  L.  584.)  A  license  may  be  implied 
from  the  acts  of  the  parties,  from  their  relations,  and  from 
custom,  and  where  the  owner  of  land,  with  full  knowledge  of 
the  facts,  tacitly  permits  another  to  repeatedly  do  acts  upon 
the  land,  the  license  may  be  implied  from  failure  to  object. 
(25  Cyc.  642.)  The  essential  of  a  license  that  it  be  assented 
to  may  be  shown  by  any  acts  which  tend  to  show  assent. 
(17  R.  C.  L.  572.)  And  the  creation  of  a  license  privilege 
may  be  evidenced  by  acquiescence  in  its  exercise.  (Id.) 
A  license  by  deed  or  parol,  under  the  well-settled  rule  of  the 
common  law,  is  revocable  at  pleasure,  unless  under  certain 
circumstances,  among  them,  that  it  is  executed  and  also  un- 
less, by  reason  of  expenditures  made  by  the  licensee  on  the 
strength  of  the  license  it  would  otherwise  be  inequitable 
to  permit  the  licensor  to  effect  a  revocation.  In  such  case 
the  license  is  irrevocable.  (Id.,  576,  578;  Sioner  v.  Zucker^ 
^supra;  Miller  d  Lux  v.  Kern  County  Land  Co.,  154  Cal.  785, 
[99  Pac.  179].) 

It  is  a  familiar  doctrine  of  laches,  apart  from  any  question 
of  statutory  limitation,  that  courts  of  equity  will  discourage 
laches  and  delay  in  the  enforcement  of  rights,  and  the  gen- 
eral rule  is  that  nothing  can  call  forth  the  court  of  chancery 
into  activity  but  conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive  and 
does  nothing.  (10  R.  C.  L.  395.)  While  mere  lapse  of  time 
may  not  constitute  laches,  lying  by  and  acquiescence  are  im- 
portant factors  in  determining  whether  there  has  been  such 
laches  as  to  constitute  a  bar  to  relief  in  equity.     (Id.,  397.) 

With  these  principles  before  us,  to  what  conclusion  do  the 
facts  lead  us  in  the  present  caset  Before  any  work  was  done 
on  the  canal,  defendant  was  notified  of  the  project  contem- 
plated by  plaintiff.  (We  refer  to  Miller  &  Lux  and  plain- 
tiff interchangeably  as  the  same  person,  for  the  evidence  so 
warrants.)  Defendant  was  informed  that  a  right  of  way 
was  desired  over  its  land  for  the  purpose  of  enabling  Miller 
&  Lux  to  irrigate  its  land  without  which  privilege  the  object 
of  the  enterprise  could  not  be  effected;  making  no  objection 
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to  plaintiff's  surveying  the  route  for  the  canal,  or  of  enter- 
ing upon  the  work  of  construction  in  March,  1912,  and  with 
knowledge  that  work  had  begun,  defendant  commenced  nego- 
tiations looking  only,  as  expressed  in  one  of  its  letters,  to 
''something  in  exchange  for  this  right  of  way  which  shall 
be  commensurate  with  the  value  of  the  privilege  you  are 
seeking."  For  nearly  four  years  these  negotiations  con- 
tinued without  result,  Miller  &  Lux  in  the  meantime  spend- 
ing large  sums  of  money,  and  at  no  time  did  defendant  object 
to  plaintiff's  going  on  with  the  work  as  originally  contem- 
plated and  as  defendant  knew  it  was  being  done,  including 
work  of  excavation  on  defendant's  land  during  the  year 
1912  and  subsequent  years.  Defendant  had  a  right  of  action 
the  moment  plaintiff  entered  upon  defendant's  land  in  1912 
to  construct  the  canal,  if  not  sooner.  As  early  as  May  13, 
1912,  Miller  &  Lux  wrote  defendant,  saying:  '*We  have  a 
large  force  of  men,  teams,  etc.,  engaged  upon  this  work  and 
it  is  desirable  that  we  have  an  understanding  as  early  as 
practicable,  as  the  construction  will  soon  be  up  to  your 
land."  It  seems  to  us  that  if  defendant  was  not  called  upon 
at  an  earlier  period  to  do  so,  it  should  at  this  time  have 
made  it  clear  that  before  extending  the  canal  over  its  land 
the  question  of  compensation  must  be  settled.  If  defend- 
ant regarded  plaintiff's  operations  as  an  unwarranted  tres- 
pass upon  its  rights  and  without  its  consent,  in  fairness  to 
plaintiff,  defendant  should  have  warned  plaintiff  to  desist 
from  encroaching  upon  its  land  pending  settlement  of  the 
question  of  compensation.  Defendant  was  informed,  early 
in  the  correspondence,  that  the  project  would  entail  an  ex- 
penditure of  one  hundred  thousand  dollars.  It  stood  by  and 
saw  eighty  thousand  dollars  of  this  sum  expended  and  then 
for  the  first  time  made  known  its  opposition.  It  seems  to 
us  that  every  principle  of  equity  forbids  the  court  of  chan- 
cery to  aid  defendant,  and  that  the  injunction  granted  at 
defendant's  request  is  not  supported  by  the  evidence.  Its 
remedy  is  at  law  for  damages. 

Some  testimony  was  introduced  by  defendant  tending  to 
show  that  the  taking  of  water  from  the  San  Joaquin  River 
would  interfere  with  its  use  by  previous  appropriators,  and  it 
could  be  used  on  much  better  land  than  that  proposed  to  be 
irrigated  by  Miller  &  Lux,  and  that  the  dependable  water  of 
that  river  was  already  fully  appropriated.     Also  that  in  oper- 
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ating  the  canal  defendant  would  be  damaged  by  overflow  and 
seepage  of  water  on  to  defendant's  land.     We  have  not  con- 
sidered these  phases  of  the  case,  as  we  regard  them  as  inuna- 
terial. 
The  judgment  ia  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  6,  1918. 

Angellotti,  C.  J.,  Sloss,  J.,  and  Wilbur,  J.,  dissented  from 
the  order  denying  a  hearing  in  the  supreme  court. 


[Crim.  No.  428.    Third  Appellate  District— April  9,  1918.] 
THE  PEOPLE,  Respondent,  v.  J.  H.  CLARK,  Appellant. 

Criminal  Law — Appeal — Failubb  to  Appeab  ob  File  B&iefs — Submis- 
sion OF  Cause  on  Record. — ^Where  on  an  appeal  from  a  judgment 
in  a  criminal  action  no  briefs  are  filed  or  appearance  made  on  behalf 
of  appellant,  the  attornej-general  may  move  to  submit  the  ease  for 
decieion  on  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Martin  I.  Welsh,  and  Ralph  H.  Lewis,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  appealed  to  this  court  from  the 
judgment  of  the  superior  court  of  the  county  of  Sacramento, 
under  which  he  was  sentenced  to  serve  a  term  in  state's 
prison,  having  previously  been  convicted  by  a  jury  of  the 
crime  of  grand  larceny. 
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The  clerk's  transcript  and  the  reporter's  transcript  were 
filed  in  this  court  on  the  thirteenth  day  of  November,  1917. 
No  briefs  have  been  filed  and  the  time  for  the  filing  thereof 
has  not  been  extended.  The  case  was  placed  upon  the  April 
calendar  of  this  court,  at  which  time  there  was  no  appear- 
ance on  behalf  of  appellant,  and  the  attorney-general  moved 
that  it  be  submitted  on  the  record.  On  the  authority  of 
People  V.  Wagner,  ante,  p.  41,  [171  Pac.  699],  and  the 
cases  therein  cited,  the  judgment  is  affirmed. 


[«▼.  No.  2392.    Firit  Appellate  DiBtrict.— April  •,  1918.1 

SAMUEL    D.    MATER,    Appellant,    v.    STERLING 
ANDERSON  et  al..  Respondents. 

NoNSun>— EVIDENCE— iNrEKENCES. — In  deciding  a  motion  for  a  nonsait 
every  favorable  inference  fairlj  dedncible  from  the  evidence  pro- 
duced must  be  considered  as  a  fact  proved  in  favor  of  the  plaintiff. 

NEOUQBNOB— COLT.ISION  OF  AUTOMOBILE  WiTH  PEDESTRIAN  ON  CONGESTED 

CiTT  Street — Evidence — Proper  Nonsuit. — In  an  action  for  dam- 
ages for  personal  injuries  received  bj  a  pedestrian  on  a  city  street 
from  a  collision  with  an  automobile,  a  nonsuit  was  properly  granted 
on  the  ground  of  contributory  negligence  where  the  accident  hap- 
pened at  one  of  the  busiest  crossings  at  an  hour  when  traffic  was 
heavy,  and  it  was  shown  that  the  plaintiff  walked  out  upon  the 
eroesing  looking  straight  ahead  without  glancing  to  either  side,  and 
was  absolutely  oblivious  to  the  proximity  of  the  car  until  the  mo- 
ment of  the  collision,  at  which  time  he  had  traversed  about  three- 
quarters  of  the  distance  across  the  street. 
Id. — Last  Cleab  Change  Doctrine  Inapplicable. — In  such  an  action, 
where  it  is  clear  from  the  evidence  that  the  chauffeur  did  not  dis- 
cover that  the  plaintiff  was  or  would  be  in  a  perilous  position  in  time 
to  avoid  the  accident,  and  the  negligence  of  the  driver,  if  any,  was 
not  subsequent  to  and  independent  of  the  continuing  negligence  of 
the  plaintiff,  but  was  contemporaneous  with  it,  the  doctrine  of 
"last  clear  chance"  has  no  application. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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McCutchen,  Olney  &  Willard,  for  Appellant. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and  Kingsley  Cannon, 
for  Respondents. 

KERRIGAN,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  defendants* 
negligence. 

The  court  at  the  conclusion  of  the  plaintiff's  case  denied  a 
motion  for  nonsuit,  but  the  motion  being  renewed  when  the 
defendants  had  concluded  the  introduction  of  their  testi- 
mony, it  was  thereupon  granted.  The  propriety  of  the 
court's  action  in  this  regard  is  the  sole  question  presented 
for  review. 

In  considering  this  same  question  the  court,  in  the  case  of 
Lassen  v.  Southern  Pacific  Co.,  173  Cal.  71,  74,  [159  Pac. 
143,  144],  stated  the  rule  to  be  applied  as  follows:  **In  de- 
ciding a  motion  for  a  nonsuit,  'every  favorable  inference 
fairly  deducible  .  .  .  from  the  evidence  produced  must  be 
considered  as  facts  proved'  in  favor  of  the  plaintiff.  If 
there  is  any  substantial  evidence  tending  to  prove  all  the 
facts  in  issue  constituting  the  plaintiff's  case,  he  is  entitled 
to  have  the  case  go  to  the  jury  for  a  verdict  on  the  merits." 

Reverting  for  a  moment  to  the  facts  of  the  case,  the  evi- 
dence showed  that  the  plaintiff,  at  about  5  o'clock  on  the 
afternoon  of  June  26,  1914,  was  crossing  on  the  northerly 
side  of  Market  Street,  in  San  Francisco,  and  was  proceeding 
westward  on  the  crossing  between  the  northeast  comer  of 
the  intersection  of  Market  and  Kearny  Streets  to  the  north- 
west comer  of  the  same  intersection,  which  is  also  the  east- 
erly point  of  the  gore  formed  by  the  intersection  of  Market 
and  Geary  Streets.  He  passed  Lotta's  fountain,  a  monument 
standing  on  the  line  of  crossing  about  halfway  between  the 
comers  above  referred  to,  and  had  in  his  progress  reached 
a  point  on  the  crossing  about  midway  between  the  fountain 
and  the  northwest  comer,  when  an  automobile  belonging  to 
the  defendants,  proceeding  southward  on  Kearny  Street 
toward  Market  Street,  and  having  crossed  the  line  of  Geary 
Street  in  its  progress,  and  being  about  to  turn  into  Market 
Street,  collided  with  the  plaintiff.  As  a  result  of  this  col- 
lision the  plaintiff  fell  to  the  pavement,  the  fall  resulting  in 
very  severe  injury  to  him. 
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It  is  not  claimed  that  the  defendants  were  operating  the 
car  in  violation  of  any  speed  law.  The  car  was  not  moving 
rapidly,  the  testimony  being  that  upon  hitting  the  plaintiff 
it  was  stopped  at  once.  According  to  the  principal  witness 
for  the  plaintiff,  it  was  going  no  faster  at  the  time  of  and 
just  prior  to  the  impact  than  the  plaintiff  was  walking.  But 
assuming  that  the  evidence  introduced  by  the  plaintiff  tends 
to  support  the  claim  that  the  defendants  were  guilty  of  negli- 
gence, still  we  think  the  court  committed  no  error  in  granting 
the  nonsuit,  for  the  reason  that  the  injuries  to  the  plaintiff 
were,  we  think,  proximately  caused  by  his  own  negligence, 
and  for  the  further  reason  that  the  evidence  introduced  by 
the  plaintiff  does  not  warrant  the  application  of  the  doctrine 
of  "last  clear  chance.*' 

According  to  the  undisputed  evidence  of  all  his  witnesses, 
the  plaintiff,  at  5  o'clock  in  the  afternoon,  when  traffic  upon 
the  intersection  above  described  was  heavy,  walked  out  upon 
the  crossing  looking  straight  ahead,  without  glancing  to  either 
side,  and  was  absolutely  oblivious  to  the  proximity  of  the 
automobile  right  up  to  the  moment  of  the  impact,  at  which 
time  he  had  traversed  about  three-quarters  of  the  distance 
across  the  street.  Plaintiff  was  bound  to  do  more  than  to 
ascertain  whether  or  not  there  was  any  obstruction  in  his 
immediate  path.  He  was  required  to  be  alert  and  watchful, 
and  to  look  up  and  down  the  street  in  order  to  know  whether 
approaching  vehicles  were  likely  to  intercept  his  line  of 
travel.  It  has  been  repeatedly  stated  as  the  settled  rule  that 
the  duty  cast  upon  both  pedestrian  and  driver  of  a  vehicle 
in  their  use  of  the  public  streets  is  reciprocal  and  equal,  and 
that  neither  of  them  has  a  right  of  way  superior  to  the  other; 
yet,  in  the  present  case,  as  stated  by  counsel  for  the  defend- 
ants, we  find  the  plaintiff  urging  that  defendants'  chauffeur 
was  bound  to  maintain  **a  sharp  lookout"  at  this  busy  inter- 
section, when  he  himself  personally,  as  shown  by  the  testi- 
mony of  his  witnesses,  neglected  to  do  so. 

In  Niosi  v.  Empire  Steam  Laundry  Co.,  117  Cal.  257,  [49 
Pac.  185],  the  court,  after  stating  the  rule  just  referred  to, 
quoted  with  approval  from  a  New  York  case  as  follows:  **To 
enter  upon  a  street-crossing  in  a  city  where  the  moving 
vehicles  are  numerous,  and  a  collision  with  them  likely  to 
produce  serious  injury,  without  looking  in  both  directions 
along  the  street  to  ascertain  whether  any  are  approaching, 
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and,  if  so,  their  rate  of  speed,  and  how  far  from  the  cross- 
ing, would  not  only  be  the  omission  of  reasonable  care  for 
one's  own  safety,  but  an  act  of  rashness.  .  .  .  Neither  foot- 
men nor  teams  have  any  right  of  way  superior  to  the  other. 
They  each  have  the  right  in  common  and  equally  with  the 
other,  and  in  its  exercise  are  bound  to  take  reasonable  care 
for  their  own  safety,  and  to  avoid  doing  injury  to  any  others 
who  may  be  in  the  exercise  of  the  equal  right  of  way  with 
them." 

As  before  indicated,  the  place  where  the  accident  oc- 
curred is  at  the  time  it  happened  one  of  the  mast  heavily 
traveled  points  in  San  Francisco,  yet  the  plaintiff,  in  attempt- 
ing to  cross  the  street,  neglected  to  take  the  most  ordinary 
precaution  to  avoid  being  injured.  His  hearing  and  eye- 
sight were  good,  and  it  is  clear  that  if  he  had  looked  he 
would  have  seen  the  approaching  automobile  and  could  have 
avoided  the  collision.  It  would  appear  that  the  accident  oc- 
curred, as  stated  by  one  of  the  plaintiff's  witnesses,  by  the 
plaintiff  walking  into  the  front  left-hand  end  of  the  car. 
However  that  may  be,  it  is  plain  that  the  negligence  of  the 
plaintiff  directly  contributed  to  and  was  the  proximate  cause 
of  the  injury.  In  Hamlin  v.  Pacific  El.  Ry,  Co,,  150  Cal. 
776,  782,  [89  Pac.  1109,  1111],  the  plaintiff  rode  along  tiie 
street-car  track  on  his  bicycle  for  a  distance  of  a  block  and 
a  half,  when  a  car  of  the  defendant  approached  from  the  rear 
and  struck  him.  The  court  said:  **A11  the  evidence  in  the 
case,  the  plaintiff's  as  well  as  that  introduced  by  the  defend- 
ant, shows  that  plaintiff  was  not  aware  of  the  approaching 
car  until  it  was  practically  upon  him.  His  health  and  hear- 
ing were  good.  Under  these  circumstances  it  is  perfectly 
plain  that  his  failure  to  see  or  hear  the  car  must  have  been 
the  result  of  absolute  inattention  to  his  situation  and  sur- 
roundings, and  that  he  exercised  no  care  whatever.  To  this 
phase  of  the  case  the  decision  in  Everett  v.  Los  Angeles  Cons. 
Elec.  Ry.  Co.,  115  Cal.  105,  [34  L.  B.  A.  350,  43  Pac.  207, 
46  Pac.  889],  is  applicable,  and  it  is  as  true  here  as  it  was 
there  that  as  matter  of  law  the  plaintiff  was  guilty  of  con- 
tributory negligence. ' ' 

It  follows  that  the  plaintiff,  having  himself  been  guilty  of 
contributory  negligence  which  contributed  proximately  and 
tlirectly  to  his  injury,  was  not  entitled  to  have  the  case  ^o 
to  the  jury,  even  if  negligence  on  the  part  of  the  defendants 
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were  present,  unless  it  can  be  said  that  the  plaintiff  had 
established  a  prima  facie  case  upon  the  doctrine  of  ''last 
clear  chance."  We  do  not  understand  that  he  seriously 
makes  any  such  claim.  True,  a  discredited  witness,  who  was 
hostile  to  the  defendants,  testified  that  the  chauffeur  in 
charge  of  the  automobile  was  looking  at  the  plaintiff  as  the 
latter  traversed  the  crossing,  but  how  far  apart  they  were 
at  the  time,  or  to  what  precise  moment  his  testimony  refers, 
does  not  appear.  Even  if  the  chauffeur  was  looking  at  the 
plaintiff  and  saw  him  just  before  the  accident,  there  is  noth- 
ing in  the  record  to  indicate  that  he  was  bound  to  know  that 
the  plaintiff  would  place  himself  in  a  position  of  danger. 
From  the  evidence  it  is  dear  that  the  chauffeur  did  not  dis- 
cover that  the  plaintiff  was  or  would  be  in  a  perilous  posi- 
tion in  time  to  avoid  the  accident,  and  the  negligence  of  the 
driver,  if  any,  was  not  subsequent  to  and  independent  of 
the  continuing  negligence  of  the  plaintiff,  but  was  contem- 
poraneous with  it.  The  doctrine  of  **last  dear  chance"  has 
no  application  to  the  facts  of  this  case.  {Bsnniohsen  v. 
Market  Si.  Ry.  Co.,  149  Cal.  18,  20,  [84  Pac.  420] ;  Saner  v. 
Eagle  Breiving  Co.,  3  Cal.  App.  127,  133,  [84  Pac.  425] ; 
Tucker  v.  United  RaUroads,  171  Cal.  702,  705,  [154  Pac. 
835] ;  Thompson  v.  Los  Angeles  etc.  R.  Co.,  165  Cal.  748,  [134 
Pac.  709].) 
The  judgment  is  afiirmed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  tem.,  concurred. 


[Grim.  No.  428.    Third  AppeUate  District.— April  9,  1918.1 

THE    PEOPLE,    Respondent,    v.     ADOLPH    LYONS, 

Appellant. 

CuiciNAL  Law — ^Appiau— FAn^uRs  to  Appear  or  File  Brieps — Submis- 
sion OF  Cause  on  Record. — Where  on  an  appeal  from  a  judgment  in  a 
eriminal  action  no  briefs  are  filed  or  appearance  made  on  behalf  of 
appellant,  the  attorney- general  may  move  to  submit  the  ease  for 
decision  on  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.     Malcolm  C.  Glenn,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Martin  I.  Welsh,  and  Ralph  H.  Lewis,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  appealed  to  this  court  from 
the  judgment  of  the  superior  court  of  the  county  of  Sacra- 
mento, under  which  he  was  sentenced  to  serve  a  term  in 
state's  prison,  having  previously  been  convicted  by  a  jury  of 
the  crime  of  grand  larceny. 

The  clerk's  transcript  and  the  reporter's  transcript  were 
filed  in  this  court  on  the  thirteenth  day  of  November,  1917. 
No  briefs  have  been  filed  and  the  time  for  the  filing  thereof 
has  not  been  extended.  The  case  was  placed  upon  the  April 
calendar  of  this  court,  at  which  time  there  was  no  appear- 
ance on  behalf  of  appellant,  and  the  attorney-general  moved 
that  it  be  submitted  on  the  record.  On  the  authority  of 
People  V.  Wagner,  ante,  p,  41,  [171  Pac.  699],  and  the  caseg 
therein  cited,  the  judgment  is  afiiriued. 


[CIt.  No.  2548.    Seeond  Appellate  District-^April  9,  1918.] 

J.  M.  OVERELL  FURNITURE  COMPANY  (a  Corpora- 
tion).  Petitioner,  v.  SUPERIOR  COURT  OP  LOS 
ANGELES  COUNTY  et  al.,  Respondents. 

Beobivest— AcnoM  to  Beoovxb  Apabtmknt  Housb— Leased  Pubnituee 
— ^EioHT  OF  Owner — P^hibition. — In  an  action  to  recover,  on  the 
ground  of  fraud,  an  apartment  house  sold  by  plaintiff  to  defendant, 
the  appointment  of  a  receiver  in  such  action  to  take  possession  of 
the  real  property  and  to  collect  the  rents  thereof  does  not  prevent 
the  owner  of  certain  furniture  contained  in  the  house  and  under 
lease  to  the  vendor,  under  a  contract  of  sale,  from  recovering  the 
furniture  upon  i^^fault  in  the  payment  of  the  monthly  rental  there- 
for, and  prohibit'xOL  wiU  not  lie  at  the  instance  of  such  owner 
restraining  enforcement  of  the  order  appointing  such  receiver. 

APPLICATION  for  a  Writ  of  Prohibition  originally  yn>u«- 
lu  the  District  Court  of  Apj^*^''  f  •  *-.o  Second  Appeliau, 
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District  to  restrain  the  Superior  Court  from  enforcing  an 
order  appointing  a  receiver. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  O.  Tyrrell,  Douglas  H  Edmonds,  Claude  B.  Morton, 
and  A.  L.  Abrahams,  for  Petitioner, 

B.  P.  Jennings,  and  Oeo.  L.  Greer,  for  Respondents. 

WORKS,  J.,  pro  tern. — Ethel  K.  Patterson  commenced  an 
action  in  the  superior  court  against  Clarence  H.  Patterson 
and  Monnie  Blackburn  for  the  purpose  of  recovering  certain 
real  property  which  Patterson  had  conveyed  to  Mrs.  Black- 
bum.  The  recovery  was  sought  on  the  ground  of  fraud. 
The  property  consisted,  in  part,  of  an  apartment  house,  the 
furniture  and  some  other  equipment  of  which  were  the  prop- 
erty of  the  J.  M.  Overell  Furniture  Company,  the  petitioner 
in  this  proceeding.  This  personal  property  had  been  under 
lease  from  the  petitioner  to  Patterson,  the  lease  containing 
provision  for  a  transfer  of  title  by  the  petitioner  upon  the 
completion,  by  Patterson,  of  the  payment  of  a  certain  total 
sum  in  rents.  Patterson  had  assigned  the  lease  to  Mrs. 
Blackburn  and  the  petitioner  had  consented  to  the  assign- 
ment, Mrs.  Blackburn  agreeing  to  make  the  payments  of 
rental  called  for  by  the  lease. 

A  receiver  was  appointed  in  the  action  commenced  by  Mrs. 
Patterson,  the  order  of  appointment  requiring  the  officer  to 
take  possession  of  the  real  property  which  was  the  subject  of 
the  action,  *'to  collect  the  rents  thereof,  ...  to  pay  out  of 
said  rents  and  income  any  and  all  expenses  connected  with 
the  said  real  property  or  the  improvements  thereon,  includ- 
ing interest  or  encumbrances,  or  liens,  insurance  and  other 
necessary  expenses  and  to  preserve  any  balance  of  said  rents 
and  income  remaining  in  the  hands  of  the  receiver  pending 
the  further  determination  and  decision  of  this  court."  The' 
receiver  qualified  and  took  possession  of  the  real  property, 
the  personal  property  of  petitioner  still  remaining  and  yet 
being  on  the  premises. 

By  its  petition  in  this  proceeding  the  petitioner  seeks  to 
restrain  the  respondents  from  enforcing  or  carrying  out  the 
order  appointing  the  receiver  on  the  ground  that  it  is  void, 
but  the  petitioner  concedes  in  its  brief  that  it  is  not  entitled 
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to  the  broad  relief  prayed  for.  The  petitioner's  theory  la 
that  the  order  requiring  the  collection  and  retention  of  rents, 
taken  in  connection  with  the  fact  that  the  receiver  is  in  pos- 
session of  the  personal  property,  amounts  to  an  infringement 
of  its  rights  under  the  contract  between  it  and  Mrs.  Black- 
bum.  It  is  alleged  in  the  petition  that  Mrs.  Blackburn,  upon 
taking  the  assignment  of  the  lease,  agreed  with  petitioner 
that  she  would  thereafter  pay  the  monthly  rentals  on  the  per- 
sonal property  out  of  the  rents  from  the  apartment  house 
as  they  came  in,  and  the  allegation  is  not  denied  by  the  re- 
spondents. The  petitioner  also  had  the  right,  under  the 
terms  of  the  lease  itself,  to  take  possession  of  its  property  at 
any  time,  without  notice,  upon  default  in  the  payment  of 
rent.  The  petitioner  insists  that  both  of  its  remedies  are  cut 
oflE  by  the  order  appointing  the  receiver;  that  it  cannot  seize 
the  property  for  the  reason  that  it  is  in  the  custody  of  the 
court,  and  that  payment  of  the  amounts  due  it  out  of  the 
rents  collected  from  the  apartment  house  cannot  be  made, 
because  they  are  directed  by  the  court's  order  to  be  devoted 
to  other  purposes. 

There  are  several  answers  to  the  petitioner's  proposition 
that  it  cannot  avail  itself  of  the  provision  of  the  contract  to 
the  effect  that  it  may  seize  its  property  upon  default  in  the 
payment  of  rent.  In  the  first  place,  the  respondent  court 
and  the  respondent  receiver  have  filed  separate  answers  to 
the  petition,  and  it  is  alleged  in  each  answer  that  the  receiver 
is  in  possession  of  the  personal  property  solely  because  it 
was  on  the  premises  when  he  took  possession  of  the  real  prop, 
erty,  that  his  possession  of  it  is  incidental  to  his  possession 
of  the  realty,  and  that  he  neither  claims  nor  has  any  right 
to  the  possession  of  the  personalty  as  receiver.  Further,  the 
order  appointing  the  receiver  does  not  direct  him  to  take  pos- 
session of  the  personal  property  of  the  petitioner.  It  is 
manifest,  then,  that  if  the  petitioner  desires  to  take  advantage 
of  its  right  to  seize  the  property,  it  may  do  so  at  will  and 
without  trouble. 

The  petitioner's  right  to  enforce  payment  of  the  rentals 
due  under  the  lease  appears  to  be  equally  untrammeled.  The 
agreement  of  Mrs.  Blackburn  to  pay  the  rental  charges  out 
of  a  particular  fund  does  not  relieve  her  of  her  general  lia- 
bility under  the  terms  of  the  lease,  and  the  petitioner  may  at 
any  time  enforce  a  collection  from  her  of  amounts  due  it; 
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or  it  may  pursue  Patterson,  if  he  yet  remains  liable  under 
the  lease,  a  point  which  we  do  not  decide. 

It  therefore  appears  that  the  petitioner  has  no  beneficial 
interest  in  this  proceeding.  The  alternative  writ  of  prohibi- 
tion is  set  aside  and  the  application  for  a  peremptory  writ  is 
denied. 

Conrey,  P.  J.,  and  James,  J^  concurred.  ' 


[C!y.  No.  2406.    First  Appellate  Distriet.— Aprfl  10,  1918.] 

SHERMAN  HARDING,  Respondent,  v.  F.  H,  DAM  et  al., 

Appellants. 

Mobtoaoe^Sali  of  Pbopebtt  Under  Foreclosuxs— ErrBcr  of  Stipu- 
lation.— In  an  action  for  the  foreclosure  of  a  mortgage,  where  the 
defendants,  after  judgment  of  foreclosure  had  been  entered,  wrote 
to  the  attorney  for  the  plaintiff  advising  him  of  their  intention  to 
take  an  appeal  from  the  judgment  and  of  filing  a  stay  bond,  and  in 
the  meantime  to  bring  on  a  hearing  to  fix  the  amount  of  such  bond, 
and  the  attorney  replied  thereto  that  it  would  be  useless  for  him  to 
advertise  the  sale  while  the  necessary  steps  to  perfect  the  appeal 
were  pending,  and  that  he  would  not  do  so,  all  that  such  attorney 
agreed  to  do  at  the  most  was  to  refrain  from  proceeding  with  a  sale 
pending  such  proceeding,  and  where  twenty-eight  days  after  the 
amount  of  the  stay  bond  had  been  fixed  no  such  bond  had  been  filed, 
plaintiff  was  entirely  within  his  rights  in  proceeding  with  the  sale 
of  the  property. 

Id. — Adequacy  of  Sale  Peiob— Finding — Appeal. — ^Where,  on  an  appli- 
cation to  set  aside  a  sale  of  mortgaged  premises,  the  trial  court,  upon 
ample  efvidence,  reached  the  conclusion  that  the  price  for  which  the 
property  was  sold  was  fair  and  adequate,  its  conclusion  will  not 
be  disturbed  on  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Contra 
Costa  County  refusing  to  vacate  a  sale  of  mortgaged  prem- 
ises and  to  recall  an  execution.    B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  H.  Dam,  in  pro,  per.,  for  Appellants. 

Richard  Belcher,  for  Respondent. 
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KERRIGAN,  J.— This  is  an  appeal  by  defendants  from 
an  order  refusing  to  vacate  a  sale  of  mortgaged  premises  and 
a  deficiency  judgment,  and  to  recall  a  certificate  of  sale  and 
an  execution,  in  a  foreclosure  suit. 

Prior  to  April  29,  1916,  a  judgment  of  foreclosure  had 
been  entered  against  the  defendants,  and  on  that  date  de- 
fendant F.  H.  Dam,  contemplating  an  appeal,  and  being 
himself  an  attorney,  wrote  to  Richard  Belcher,  attorney 
for  the  plaintiff,  advising  him  of  his  intention  to  take 
an  appeaJ  from  such  judgment,  and  added:  "I  expect 
to  file  my  stay  bond  at  the  same  time  that  I  file  my  notice 
of  appeal,  and  in  the  meantime  to  bring  on  a  hearing  to  fix 
the  amount  of  the  stay  bond.  My  understanding  is  that  it 
was  verbally  stipulated  between  us  that  execution  pending 
the  foregoing  proceedings  will  be  stayed.'* 

This  letter  was  answered  by  Belcher  on  May  1,  1916,  as 
follows:  "I  am  in  receipt  of  yours  of  the  29th,  inclosing  a 
copy  of  order  extending  time  and  notice  requesting  the  prep- 
aration of  transcript  of  the  record.  It  would  be  useless  of 
course  for  me  to  advertise  a  sale  while  these  matters  were 
pending,  and  I  shall  not  do  so." 

On  this  same  day,  May  1st,  Dam,  evidently  not  having  re- 
ceived this  reply  to  his  letter  of  April  29th,  wrote  Belcher  as 
follows:  **From  our  verbal  understanding  in  court  on  the 
day  of  the  hearing  of  a  motion  for  a  new  trial  I  have  been 
assuming  that  there  is  no  notice  of  sale  now  running  in  the 
case  of  Harding  v.  Dam,  but  it  just  occurs  to  me  that  I  had 
better  ascertain  definitely  if  such  is  the  fact.  If  notice  of 
sale  is  now  being  published  please  wire  me  tomorrow,  at  my 
expense,  the  name  of  the  newspaper  and  date  noticed  for  the 
sale,  and  also  please  mail  me  a  printed  slip  containing  copy 
of  the  notice."  To  this  letter  no  reply  was  deemed  neces- 
sary, nor  was  any  made,  and  at  the  time  no  notice  of  sale 
was  being  published.  Thereafter,  on  June  2,  1916,  upon 
notice  and  hearing  the  court  fixed  the  amount  of  the  under- 
taking staying  execution  at  two  thousand  dollars.  Twenty- 
eight  days  later,  on  June  30th,  no  undertaking  having  been 
filed  by  the  defendants,  the  commissioner  theretofore  ap- 
pointed by  the  court  commenced  the  publication  of  notice  of 
sale,  and  made  a  sale  of  the  property  on  the  twenty-fifth  day 
of  July,  1916.  Plaintiff  was  the  only  bidder  at  the  sale,  and 
piiichascd  the  property  for  the  sum  of  nine  thousand  five 
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hundred  dollars.  This  being  two  thousand  dollars  less  than 
the  amount  of  the  judgment  against  the  defendants,  a  de- 
ficiency judgment  for  two  thousand  dollars  was  entered  at 
once,  whereupon  execution  was  issued  and  levied  upon  cer- 
tain property  belonging  to  the  defendants.  On  August  3d 
the  defendants  filed  an  undertaking  on  appeal  in  the  amount 
specified  by  the  court  in  its  order  of  June  2d.  Thereafter, 
on  the  fourteenth  day  of  August,  1916,  defendants  filed  an 
application  to  set  aside  the  sale  of  the  mortgaged  premises 
and  the  deficiency  judgment,  and  to  recall  the  certificate  of 
sale  and  execution.  This  application  was  heard,  and  on  the 
fourteenth  day  of  September  the  court  made  an  order  stay- 
ing the  execution  of  the  judgment,  but  denying  the  motion  to 
set  aside  the  sale  of  the  mortgaged  premises  and  the  de- 
ficiency judgment. 

On  this  appeal  the  defendants  contend  that  under  the  facts 
narrated  they  were  lulled  into  a  sense  of  false  security  by 
the  letter  from  Belcher,  and  that  the  plaintiff  bought  the 
property  at  a  grossly  inadequate  price. 

Assuming  that  the  application  was  properly  made,  it  ap- 
pears plain  from  the  correspondence  referred  to,  we  think, 
that  all  that  Belcher  agreed  to  do  at  the  most  was  to  refrain 
from  proceeding  with  a  sale  of  the  property  pending  the 
taking  by  defendants  of  the  necessary  steps  to  perfect  their 
appeal  and  the  fixing  by  the  court  of  the  amount  of  a  stay 
bond.  Therefore,  when,  twenty-eight  days  after  the  amount 
of  the  stay  bond  had  been  fixed  by  the  court,  no  such  bond 
had  been  filed,  and  the  indebtedness  upon  which  the  suit  was 
brought  having  accumulated  during  a  period  of  twelve  years, 
during  which  time  no  payment  by  defendants  of  any  kind 
had  been  made,  the  latter  were  entirely  without  grounds  for 
anticipating  that  the  plaintiff  would  voluntarily  and  without 
request  extend  any  further  courtesy.  However  that  may  be, 
it  is  certain  that  plaintiff  proceeded  strictly  within  his  rights, 
and  the  situation  of  defendants  is  due  entirely  to  their  own 
inadvertence. 

With  respect  to  the  claimed  inadequacy  of  price  for  which 
the  property  was  sold,  it  is  true  that  their  contention  in  this 
behalf  is  sustained  by  the  testimony  of  one  of  their  witnesses ; 
but  it  is  clear  that  the  court  did  not  follow  the  opinion  of 
this  witness,  but  upon  consideration  of  the  facts  appearing  in 
the  case,  among  which  was  the  pertinent  one  that  upon  a 
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public,  advertised  sale  of  the  property  it  brought  only  the 
sum  of  nine  thousand  five  hundred  dollars,  reached  the  con- 
clusion that  this  price  was  fair  and  adequate.  Its  conclusion 
in  this  regard  is  based  upon  ample  evidence,  and  with  it  we 
have  no  power  or  disposition  to  interfere. 
The  order  is  affirmed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  June  6,  1918. 


[Civ.  No.  2M8.    First  Appellate  IMstrict.— April  10,  1918.] 

SHERMAN  HARDING,  Respondent,  v.  F.  H.  DAM  et  al., 

Appellants. 

MoETOAQifr— Renewal  Thbouoh  Attornst  fob  Mortgagee — Agency — 
Breach  bt  Attorney  as  Defense  to  Foreclosure. — Where  a  mort- 
gagor, upon  threatened  foreclosure  proceedings,  sent  a  new  note  and 
mortgage  to  the  mortgagee's  attorney  with  instructions  to  deliver 
them  to  the  mortgagee  upon  receipt  of  the  outstanding  note  and 
a  duly  acknowledged  satisfaction  of  the  mortgage,  the  attorney  be- 
came the  mortgagor's  agent  for  their  delivery,  and  the  mortgagor 
cannot,  in  a  foreclosure  action  upon  the  new  mortgage,  set  up  as  a 
defense  the  failure  of  the  attorney  to  obtain  the  old  note  and  satiii- 
faction  of  the  old  mortgage. 

In.— Consideration  for  New  Obligation. — ^V^ere  the  new  note  and 
mortgage  were  delivered  without  surrender  of  the  old  note  and  ac- 
knowledged satisfaction  of  the  outstanding  mortgage,  the  mort- 
gagee's acceptance  of  the  new  note  and  mortgage  amounted  to  an 
extinguishment  of  the  old  obligation,  and  constituted  a  valuable 
consideration  for  the  new  obligation. 

APPEAL  from  a    judgment  of    the    Superior    Court  of 
Contra  Costa  County.    E.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  H.  Dam,  in  pro,  per,,  for  Appellants. 

Kichard  Belcher,  for  Respondent 
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EZEREIGAN,  J. — ^This  is  an  appeal  from  a  judgment  of 
foreclosure  of  a  mortgage  dated  June  27,  1913,  alleged  to 
have  been  executed  by  the  defendant  F.  H.  Dam  in  favor  of 
the  plaintiff  to  secure  payment  of  a  promissory  note  of  the 
same  date  for  $8,507.68,  payable  to  the  plaintiff  on  or  before 
two  years  thereafter,  and  alleged  to  have  been  made  by  both 
of  the  defendants. 

The  conclusion  we  have  reached  on  the  merits  of  the  case 
renders  a  consideration  of  the  preliminary  motion  made  by 
plaintiff  to  dismiss  the  appeal  unnecessary. 

Briefly  stated,  the  history  of  the  case  is  this:  In  the  year 
1904  defendant  F.  H.  Dam  purchased  a  parcel  of  real  prop- 
erty from  the  plaintiff,  giving  in  payment  therefor  his  prom- 
issory note  for  five  thousand  two  hundred  dollars  secured  by 
mortgage  on  the  property.  Three  years  later.  Dam  having 
failed  to  pay  any  portion  of  the  principal  thereof  or  interest 
thereon,  he  gave  to  plaintiff  a  new  note  for  $6,074  and  a  new 
mortgage.  Six  years  later,  Dam  still  having  paid  nothing^ 
on  his  said  indebtedness,  plaintiff  demanded  payment,  and 
notified  him  that  unless  a  settlement  was  made  foreclosure 
proceedings  would  be  commenced.  Thereupon  Dam  sent  to 
the  plaintiff  a  new  note  and  mortgage  in  the  amount  of  the 
principal  and  interest  then  due.  This  note  was  unsatisfac- 
tory to  the  plaintiff  and  he  refused  to  accept  it.  Later,  after 
considerable  negotiation,  plaintiff  agreed  with  Dam  that  he 
would  accept  a  note  executed  by  him  and  his  mother,  secured 
by  a  mortgage  on  the  property  described  in  the  complaint. 
Thereafter,  having  secured  the  signature  of  his  mother  to 
such  a  note.  Dam  sent  it  together  with  the  mortgage  to  one 
Ray  Manwdl,  who  was  the  attorney  for  plaintiff,  with  in- 
structions to  deliver  them  to  the  plaintiff  upon  receipt  by 
him  for  Dam  of  the  outstanding  note  and  a  duly  acknowl- 
edged satisfaction  of  the  mortgage  which  had  been  given  to 
secure  the  same.  These  instructions,  however,  it  seems  were 
not  strictly  carried  out  by  Manwell,  with  the  result  that  while 
plaintiff  received  the  present  note  and  mortgage,  Dam  has 
never  received  back  the  prior  note,  nor  was  the  satisfaction 
of  mortgage  which  he  did  receive  acknowledged. 

Upon  these  facts  the  defendants  allege  in  their  answer,  and 
now  contend,  that  there  was  no  delivery  of  the  note  and 
moitifa^re  in  suit,  and  that  the  same  are  wholly  without  con- 
sideration. 
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While  it  appears,  as  just  stated,  that  Manwell  was  the  at- 
torney for  plaintiff,  nevertheless  it  must  be  held  upon  the 
facts  related  that  he  was  also  in  effect  the  agent  of  the  de- 
fendants for  the  purpose  of  making  delivery  of  the  note  and 
mortgage;  and  the  record  failing,  as  it  does,  to  show  that 
plaintiff  ever  knew  or  was  advised  of  the  condition  under 
which  Manwell  was  to  make  delivery  of  the  documents,  we 
entertain  no  doubt  that  the  breach  of  the  condition  by  Man- 
well,  defendants'  agent,  is  no  defense  to  the  action  under  the 
circumstances  of  this  case.  The  record  is  silent  as  to  why 
the  previous  note  was  not  returned,  and  no  reason  or  object 
has  been  suggested  why  plaintiff  should  have  retained  it- 
Its  retention  was  probably  an  inadvertence,  as  doubtless  was 
a  clerical  error  in  the  satisfaction  of  mortgage,  and  the  fail- 
ure to  acknowledge  the  same.  Moreover,  although  Dam  must 
have  known  that  the  present  note  and  mortgage  had  been 
delivered,  it  appears  that  he  made  no  serious  complaint  con- 
cerning the  failure  of  the  plaintiff  to  return  the  prior  in- 
struments until  the  present  note  became  due  and  this  action 
was  commenced.  We  are  of  the  opinion  that  the  delivery  of 
the  documents  was  valid,  and  taken  with  the  acceptance 
thereof  by  the  plaintiff,  amounted  under  the  attending  cir- 
cumstances to  an  extinguishment  of  the  prior  obligation  for 
which  they  were  given  in  renewal,  and  that  such  extinguish- 
ment constituted  a  valuable  consideration  for  the  present  note 
and  mortgage. 

There  is  no  merit  in  defendants'  position  that  plaintiff 
obtained  these  instruments  through  fraud  or  deceit,  or  in 
the  claim  that  the  findings  of  the  court  do  not  respond  to  the 
issues  framed  by  the  pleadings. 

The  judgment  is  affirmed. 

Zook,  J.,  pro  tern,,  and  Beasly,  J.,  pro  iem.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  6,  1918,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— In  denying  the  petition  for  transfer  we 

wish  also  to  express  our  surprise  and  our  disapprobation  of 
some  of  the  language  used  by  appellants'  counsel  in  his  ref- 
erence to  the  learned  author  of  the  opinion.    He  refers  to 

86  OaI.  App.— 48 
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the  ** so-called  history  of  the  case  thrust  to  the  front"  by 
the  justice  who  wrote  the  opinion,  and  characterizes  that  his- 
tory as  being  "quite  as  unjust  as  it  is  irrelevant."  In  an- 
other part  of  his  petition  counsel  asserts  that  *'the  case  nar- 
rated" by  the  learned  author  of  the  opinion  **i8  not  the 
case  which  arose  between  the  parties,"  and  he  concludes  the 
petition  with  the  sentence:  '*Are  we  not  entitled  to  have  the 
truth  told  about  our  case!" 

Even  the  zeal  of  advocacy  can  scarcely  excuse  such  Ian 
guage,  yet  we  are  unwilling  to  believe  that  counsel  intended 
to  reflect  upon  the  sincerity  and  integrity  of  a  member  of  the 
district  court  of  appeal.  For  this  reason  we  are  not  citing 
counsel  for  contempt,  but  are  recording  and  reprehending  his 
indiscretion  as  a  warning  to  him  and  to  others  of  the  pro- 
fession who,  in  the  disappointment  of  defeat,  may  be  tempted 
to  forget  the  proprieties  and  the  decencies  of  practice  and 
to  give  vent  to  unjust  reflections  which  in  calmer  moments 
they  would  not  think  of  harboring  or  uttering. 


[Ciy.  No.  2525.    Second  Appellate  District.— April  10,  1918.] 

P.    PARRELL,    AppeUant,    v.    CITY    OP    ONTARIO    (a 
Municipal  Corporation),  et  al..  Respondents. 

Municipal  Corporations  —  Improvement  of  Street  —  Drain  por  Sur- 
PACE  Waters— Damage  to  Private  Property— Liawuty  op  City. 
A  mnnicipal  corporation  may  be  enjoined  by  a  property  owner  from 
maintaining  a  paved  street  in  a  condition  which  will  make  the  same 
a  watercourse  for  surface  waters  in  time  of  storm  and  rainfall, 
instead  of  a  street  for  traffic,  whereby  the  owner's  land  will  be 
gullied  and  have  deposited  thereon  large  quantities  of  silt,  sand,  and 
various  kinds  of  debris,  even  though  the  paving  of  the  street  was 
completed  before  the  action  for  the  injunction  was  commenced. 

rNjuN'cnoN — Continuing  Trespass. — An  injunction  against  a  continu- 
ing trespass  will  not  be  denied  merely  because  acta  of  trespass 
actually  have  been  accomplished. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.     H.  T.  Dewhirst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Joseph  Scott,  A.  S.  Maloney,  and  A.  G.  Bitter,  for  Appel-^ 
lant.  ' 

Archie  D.  Mitchell,  for  Bespondents. 

CONRET,  P.  J.— The  plaintiff  appeals  from  the  judg- 
ment, which  was  entered  after  an  order  sustaining  a  general 
demurrer  to  the  amended  complaint,  which  complaint  the 
plaintiff  refused  to  amend. 

As  shown  by  the  complaint,  the  plaintiff  is  the  owner  of 
real  property  which  lies  immediately  south  of  and  adjacent 
to  the  city  limits  of  the  city  of  Ontario.  For  a  number  of 
years  prior  to  the  acts  complained  of  in  the  complaint  there 
has  been,  and  now  is,  in  the  city  of  Ontario  a  street  known 
as  San  Antonio  Avenue,  extending  south  from  the  northerly 
city  limits  and  having  its  southerly  terminus  at  the  junction 
of  plaintiff's  property  and  the  southerly  limits  of  the  city. 
The  city  of  Ontario,  on  or  about  August  1,  1916,  passed  an 
ordinance  and  awarded  a  contract  for  the  paving  of  San 
Antonio  Avenue  south  from  a  point  about  one  and  one-half 
miles  north  of  the  junction  of  plaintiff's  property  with  the 
southerly  boundary  of  the  city.  Pursuant  to  these  proceed- 
ings the  defendants  caused  San  Antonio  Avenue  to  be  exca- 
vated below  its  former  level  and  thereby  brought  that  avenue 
to  a  lower  level  than  the  land  through  which  the  avenue 
runs.  By  so  excavating  the  defendants  increased  the  fall 
along  the  avenue  from  north  to  south  to  a  considerable  extent. 
By  each  and  all  of  said  acts  the  defendants  have  made  of 
San  Antonio  Avenue  a  watercourse  and  a  drain  which  will 
inevitably  collect  and  carry  great  volumes  of  surface  water 
in  time  of  storm  and  rainfall  and  pour  said  water  in  immense 
quantities  upon  the  plaintiff's  property  in  augmented  and 
accelerated  volume,  and  will  bring  great  quantities  of  said 
surface  water  upon  plaintiff's  land  which  would  not  have 
reached  said  land  under  natural  conditions  or  if  San  Antonio 
Avenue  had  been  graded,  paved,  and  curbed  in  a  proper 
manner.  The  defendants  have  made  no  provisions  of  any 
kind  for  carrying  off  said  surface  water,  which  will  be  col- 
lected by  and  be  diverted  into  said  avenue  through  the  acts 
of  the  defendants,  and  which  by  reason  of  said  acts  will  flow 
down  said  avenue  to  and  upon  the  plaintiff's  real  property 
to  the  irroat  injury  and  damage  thereof.  There  are  various 
dirt  roadij  and  streets  running  east  and  west  in  the  city  of 


Digitized  by  VjOOQIC 


756  Parrell  v.  City  op  Ontario.     [36  Cal.  App. 

Ontario  intersecting  with  San  Antonio  Avenue.  The  de- 
fendants negligently  have  so  arranged  and  diverted  the  sur- 
face drainage  of  the  country  through  which  said  paved  street 
passes  as  to  cause  the  intersecting  streets  and  the  lands  to 
the  east  and  west  of  said  avenue  to  pour  their  surface  drain- 
age into  San  Antonio  Avenue,  and  have  so  arranged  San 
Antonio  Avenue  that  it  will  act  as  a  principal  canal,  drain, 
and  water  conduit  into  which  said  intersecting  streets  and  a 
great  deal  of  the  country  surrounding  said  avenue  will  drain 
in  time  of  rainfall  or  storm,  so  that  thereby  in  time  of  rain- 
fall or  storm  the  avenue  will  be  a  storm  drain  instead  of  a 
street  for  traflBc.  The  result  will  be  that  the  avenue  will 
collect  all  of  the  waters  of  the  portion  of  the  city  through 
which  it  passes,  contrary  to  the  natural  flow  of  said  waters, 
and  inevitably  pour  the  same  in  great  and  increased  volume 
upon  the  land  of  the  plaintiff,  to  his  great  injury.  The 
waters  thus  discharged  upon  the  plaintiff's  land  will  cause 
large  portions  of  said  land  to  be  flooded  in  time  of  storm, 
will  cause  gullies  to  be  made  therein,  and  will  cause  to  be 
deposited  upon  said  land  large  quantities  of  silt,  sand,  and 
various  kinds  of  debris,  whereby  the  said  property  will  be 
damaged  to  a  great  and  irremediable  extent  and  will  decrease 
materially  in  value. 

The  foregoing  statement  merely  summarizes  the  facts 
which  are  set  forth  in  great  detail  in  the  complaint.  Plain- 
tiff's prayer  is  for  an  injunction  to  restrain  the  defendants 
from  maintaining  San  Antonio  Avenue  in  the  condition  in 
which  it  now  is  or  in  any  condition  which  will  make  the  same 
a  watercourse  for  the  surface  waters  aforesaid,  or  that  the 
defendants  be  required  to  provide  suitable  means  to  carry  off 
from  said  avenue  any  storm  waters  which  may  pour  down 
the  avenue  and  effectually  to  prevent  said  waters  from  reach- 
ing or  flooding  or  in  any  way  damaging  plaintiff's  property. 

We  are  satisfied  that  the  complaint  stated  a  cause  of  action. 
The  facts  alleged  therein  make  fully  as  strong  a  case  for  the 
plaintiff  as  those  shown  in  the  recent  case  of  Dick  v.  City 
of  Los  Angeles,  34  Cal.  App.  724,  [168  Pac.  703],  where  the 
city  was  held  liable  for  damages  caused  to  the  plaintiff's  real 
property  by  the  grading  of  one  of  its  streets  adjacent  thereto, 
whereby  surface  water,  which  theretofore  had  not  flowed 
there,  was  caused  to  accumulate  in  unusual  quantities  and 
was  turned  upon  the  land  of  the  plaintiff.     (Sec,  also,  Sian' 
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ford  V.  San  Francisco,  111  Cal.  198,  [43  Pac.  605] ;  Shaw  v. 
Toum  of  Sebasiopol,  159  Cal.  623,  [115  Pac.  213] ;  BaJcer  v. 
Town  of  Akron,  145  Iowa,  485,  [30  L.  R.  A.  (N.  S.)  619, 
122  N.  W.  926] ;  Dillon  on  Municipal  Corporatiom,  5th  edL, 
sec.  1736.) 

We  find  no  merit  in  the  suggestion  made  by  respondents 
that  the  plaintifF  is  not  entitled  to  an  injunction  because  the 
work  of  which  he  complains  had  been  completed  before  the 
commencement  of  this  action.  If  it  were  important  to  do 
so,  we  might  observe  that  according  to  the  allegations  of 
the  complaint  it  does  not  appear  that  the  flooding  of  his  land 
has  yet  occurred.  The  charge  is  that  such  flooding  inevitably 
will  occur  in  times  of  rainfall  or  storm.  Besides  this,  it  is 
almost  axiomatic  to  say  that  an  injunction  against  a  continu- 
ing trespass  will  not  be  denied  merely  because  acts  of  tres- 
pass actually  have  been  accomplished. 

The  judgment  is  reversed. 

JameS|  J.,  and  Works,  J.,  pro  tem.,  concurred.  | 


[dr.  No.  2662.    Seeond  AppeUate  IMstriet.— April  11,  1918.1 

CITY  OP  VENICE  (a  Municipal  Corporation),  et  al., 
Petitioners,  v.  SUPERIOR  COUET  OP  LOS  ANGELES 
COUNTY  et  al.,  Respondents. 

Prohibition — Action  to  E'njoin  Election — Moot  Question. — A  pro- 
ceeding to  prohibit  the  superior  eonrt  from  proceeding  further 
with  the  trial  of  an  action  in  which  the  plaintifF  sought  an  injunc- 
tion to  prevent  a  municipal  corporation  and  its  oficers  from  sub- 
mitting to  the  electors  a  question  relating  to  the  prohibition  of  the 
lale  of  alcoholic  liquors  has  become  moot  and  the  proceeding  will 
be  dismissed  where  the  altematiye  writ  was  ordered  to  be  modified 
so  as  to  permit  the  defendants  to  make  findings  of  fact  in  said 
action  and  to  make  an  amended  return  showing  the  findings  of  fact, 
and  no  amended  return  was  made  and  the  day  of  election  had 
passed. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  prohibit  the  Superior  Court  from  proceeding 
further  with  the  trial  of  an  action. 
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The  facts  are  stated  in  the  opinion  of  the  court 

C.  W.  Lyon,  City  Attorney,  and  S.  W.  Odell,  for  Peti- 
tioners. 

Paul  W.  Schenck,  and  Richard  Kittrelle,  for  Respondents. 

THE  COURT.— This  is  a  proceeding  by  which  it  was 
sought  to  prohibit  the  defendant  superior  court  from  pro- 
ceeding further  with  the  trial  of  an  action  entitled  Daniel  W. 
Daniels  v.  City  of  Venice  et  al.,  pending  in  that  court  That 
action  was  one  in  which  the  plaintiff  Daniels  sought  to  obtain 
a  decree  of  injunction  to  prevent  the  city  of  Venice  and  its 
officers  from  submitting  to  the  electors  of  the  city  at  the  gen- 
eral election  to  be  held  therein  on  the  eighth  day  of  April, 
1918,  a  question  relating  to  the  prohibition  of  the  sale  of 
alcoholic  liquors  in  that  city. 

The  defendants  having  filed  their  answer  to  the  petition 
and  made  their  return  to  the  alternative  writ  theretofore 
issued,  the  matter  was  submitted  for  decision  on  the  twenty- 
ninth  day  of  March,  1918.  Later,  on  that  same  day,  the  jus- 
tices of  this  court,  being  of  the  opinion  that  the  court  did 
not  have  before  it  facts  sufficient  for  an  appropriate  decision 
upon  the  merits,  ordered  that  the  restraining  order  thereto- 
fore issued  in  this  case  be  modified  to  tliis  effect:  That  the 
defendants  be  permitted  to  make  findings  of  fact  in  the  case 
of  Daniels  v.  City  of  Venice  et  al.,  and  to  make  an  amended 
return  showing  the  said  findings  of  fact. 

No  amended  return  has  been  made  and  the  day  of  election 
in  the  city  of  Venice  has  passed.  We  may  safely  presume 
that  there  was  no  injunction  against  the  submission  of  said 
question  to  the  voters  upon  the  subject  above  mentioned,  and 
that  the  election  has  been  held.  Under  these  circumstances 
it  is  manifest  that  this  has  become  a  moot  case  and  that  no 
useful  purpose  can  be  subserved  by  its  further  prosecution. 
For  these  reasons,  it  is  ordered  that  the  alternative  writ  be 
discharged,  and  this  proceeding  is  hereby  dismissed. 
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[Civ.  No.  1857.     Firet  Appellate  District.— April  11,  1918.] 
E.  J.  ALISON,  Appellant,  v.  P.  P.  CHAPMAN,  Respondent. 

Bbokkb's  Commission — ^Whin  Eabnsd. — Generally  epeaking,  a  broker 
authorized  to  eell  real  property  has  earned  hie  commission  when  he 
has  brought  an  acceptable  purchaser  to  the  vendor— one  who  is 
ready,  able,  and  willing  to  buy  the  property  upon  the  terms  on 
which  the  agent  is  authorised  to  sell;  or  when  a  written  contract 
acceptable  to  the  seller  has  been  entered  into  with  a  purchaser 
brought  to  the  vendor  by  the  agent. 

Id.— Commission  Payabli  upon  Consummation  of  Salb — Construc- 
tion OF  Contbact. — Where  a  broker  authorized  to  seU  real  property 
for  a  fixed  price  found  a  purchaser  for  a  less  price,  and  an  agree- 
ment was  entered  into  between  them  for  the  sale  of  the  property 
at  that  price,  which  agreement  was  approved  by  the  owner,  but  with 
the  proviso  that  the  broker's  commission  should  be  a  flat  one  thou- 
sand dollars,  payable  "when  the  sale  is  consummated,"  the  quoted 
words  had  reference  to  some  future  events  and  not  to  the  time  of 
the  signing  of  the  contract,  and  where  the  deed  never  passed,  the 
broker  could  not  recover  the  commission. 

Id. — Specific  Fbiiformancb  of  Contbact  by  Ownbb  —  Retention  of 
Control  bt  Broker — Effect  of. — Under  a  contract  of  sale  pro* 
Tiding  that  the  broker  should  have  the  right  to  demand  the  delivery 
of  a  deed  from  the  seller,  thus  retaining  in  his  own  control  the 
power  to  secure  the  deed  and  demand  performance  of  the  pur- 
chaser, the  broker  cannot  argue  that  it  was  the  duty  of  the  owner 
to  enforce  specific  performance  of  the  contract,  and  having  failed  to 
do  so,  he  is  liable   for   the  commission. 

Id. — ^Financial  Abiuty  of  Purchaser — Burden  of  Proof. — In  an  ac- 
tion by  a  broker  to  recover  a  commission  under  a  contract  provid- 
ing for  payment  on  consummation  of  sale,  the  burden  of  proving  the 
financial  ability  of  the  proposed  purchaser  is  upon  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    Geo.  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  I 

E.  P.  Pitzpatriek,  and  A.  Kincaid,  for  Appellant  ! 

Kirkbride  &  Gordon,  for  Respondent. 

BEASTjY,  J.,  pro  tern, — Plaintiff  brought  this  action  upon 
an  assij^ncd  olaim  of  one  Irving  against  defendant  for  a  com- 
uiission  in  a  real  estate  transaction. 
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There  are  two  questions  in  the  case,  one  perhaps  vital,  and 
the  other  certainly  so.  The  first  is  whether  Adolph  Uhl,  at 
the  time  of  the  transaction  in  question,  was  able  to  pay 
twenty-one  thousand  five  hundred  dollars  for  the  property 
involved  therein ;  and  the  other  question  is  whether  the  words, 
''when  the  sale  is  consummated,"  as  used  in  the  contract 
of  sale,  are  to  be  construed  as  meaning  when  the  deed  was 
passed  and  the  deal  closed. 

The  controversy  arose  in  this  way:  The  defendant  in  writ- 
ing authorized  Irving  to  sell  certain  real  property  for  him 
at  a  price  of  twenty-two  thousand  dollars,  and  agreed  to  pay 
a  commission  of  five  per  cent  if  the  property  should  be  sold 
within  the  time  mentioned  in  the  contract.  Irving  found  a 
purchaser  in  Adolph  Uhl  at  twenty-one  thousand  five  hun- 
dred dollars,  and  entered  into  an  agreement  of  sale  and  pur- 
chase with  him  at  that  price,  taking  a  five  hundred  dollar 
deposit  on  the  property.  The  defendant  Chapman  accepted 
this  five  hundred  dollars  payment  and  agreed  to  the  sale  of 
the  property  under  this  contract,  but  with  the  proviso  that 
Irving 's  commission  should  be  a  flat  one  thousand  dollars,  to 
be  paid,  as  stated  in  the  contract,  **whcn  the  sale  is  con- 
summated." The  trial  court  found  that  Uhl  was  unable  to 
pay  the  purchase  price  or  carry  out  the  contract.  The  deal 
was  never  closed. 

It  may  be  conceded  that,  generally  speaking,  a  broker  has 
earned  his  commission  when  he  has  brought  an  acceptable 
purchaser  to  the  vendor — one  who  is  ready,  able,  and  willing 
to  buy  the  property  upon  the  terms  on  which  the  agent  is 
authorized  to  sell;  or  when  a  written  contract  acceptable  to 
the  seller  has  been  entered  into  with  a  purchaser  brought  to 
the  vendor  by  the  agent.  But  there  are  special  features  in 
this  case  which  indicate  a  dififerent  intention  of  the  parties. 
This  was  not  strictly  a  case  of  a  broker  employed  to  go  out 
and  find  a  purchaser  on  certain  terms.  The  broker  had 
found  the  purchaser  and  brought  him  to  the  vendor.  A  con- 
tract was  thereupon  entered  into  by  which  the  purchaser  be- 
came bound  to  the  vendor  to  buy  the  property  upon  terms 
satisfactory  to  the  vendor.  The  question  of  the  ability  of 
the  vendee  to  carry  out  his  contract  to  purchase  the  property 
may  have  been  the  very  reason  why  the  vendor  agreed  to 
this  contract  only  upon  condition  that  the  commission  should 
be  paid  when  the  deal  was  finally  closed.    The  words,  **whcu 
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the  sale  is  consummated,"  could  hardly  have  referred  to  tho 
time  when  the  written  contract  of  sale  was  made,  because 
that  was  already  completed  simultaneously  with  this  agree- 
ment as  to  the  time  of  payment  of  the  commission.  Those 
words  must  have  referred  to  some  future  event  and  not  to  the 
time  of  signing  the  contract  of  sale. 

It  is  argued  that  it  was  the  duty  of  Chapman  to  enforce 
the  specific  performance  of  this  contract;  and  that  if  he 
failed  to  take  steps  to  do  this,  he  must  be  held  liable  for  this 
commission;  in  other  words,  that  it  was  his  duty  to  secure 
the  closing  of  the  deal.  But  it  cannot  be  so  held  for  two 
reasons :  First,  Irving,  in  the  contract  of  sale,  provided  that 
he  should  have  the  right  to  demand  the  delivery  of  a  deed 
from  Chapman,  thus  retaining  in  his  own  control  the  power 
to  secure  this  deed  and  demand  performance  of  Uhl.  No 
other  reason  has  been  suggested  for  this  provision  of  the  con- 
tract. Again,  the  court  found  (and  although  the  evidence 
sustaining  the  finding  is  meager  we  think  it  sufficient)  that 
Uhl  was  not  able  to  perform  his  contract.  The  evidence 
upon  this  point  is  conflicting.  A  single  question  asked  of 
Uhl  would  have  settled  the  point  absolutely,  but  it  was  not 
asked.  Such  lapses  give  rise  to  many  of  the  appeals  that 
come  to  this  court.  Mr.  Uhl  testified  that  he  could  have  car- 
ried out  this  contract,  but  he  also  testified  that  it  would  have 
been  inconvenient  for  him  to  do  so,  and  that  to  do  so  he 
would  have  been  compelled  to  borrow  money  at  high  rates 
of  interest  upon  certain  securities,  which  seem  to  have  been 
of  questionable  value.  There  is  no  real  evidence  as  to  Uhrs 
financial  ability  or  property — nothing  but  hearsay.  Uhl  was 
on  the  witness-stand,  and  while  questioned  generally  as  to 
his  ability  to  carry  out  this  contract,  was  not  questioned  at 
all  as  to  what  property  he  owned  or  its  value.  The  burden 
of  proving  his  financial  ability  rested  upon  the  plaintiff  in 
this  case;  and  it  may  well  be  that  from  the  testimony  in 
the  case  the  court  concluded  that  he  was  not  financially  able 
to  pay  for  this  property.  Neither  Chapman  nor  Uhl  made 
any  attempt  to  carry  out  this  contract  until  the  time  for 
doing  so  had  lapsed.  Uhl  thereupon  endeavored  to  get  Chap- 
man to  accept  certain  bonds  in  part  payment  of  the  contract 
price,  and  this  Chapman  refused  to  do;  and  Uhl  thereupon 
said  that  his  errand  was  finished  and  he  would  go  home. 
Neither  did  Irving  demand  a  deed  from  Chapman  nor  en- 
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deavor  in  any  way  to  see  the  deal  throngh.  Under  the  cir- 
cumRtances  we  think  the  judgment  must  be  affirmed.  It  is 
Ko  ordered. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  10,  1918. 


[Orim.  No.  416.    TUrd  Appellate  District.— April  12,  1918.] 
THE  PEOPLE,  Respondent,  v.  EARL  TAYLOR,  Appellant. 

Criminal  Law — Appeal — Presumptions. — On  an  appeal  in  a  criminal 
action,  the  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings in  the  trial  court,  and  where  no  argument  is  made,  and  the 
eourt's  attention  is  not  called  to  anj  ground  for  interfering  with 
the  judgment,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  P.  Lynch,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  was  convicted  of  receiving 
stolen  property.  His  appeal  was  regularly  taken  but  it  has 
not  been  prosecuted.  No  argument  has  been  made  in  his 
bebalf  in  this  court,  and,  therefore,  our  attention  has  not 
been  called  to  any  ground  for  interfering  with  the  judgment 
of  the  lower  court.  The  presumptions  are,  of  course,  in 
favor  of  the  regularity  of  the  proceedings  in  the  court  below. 
Moreover,  an  examination  of  the  record  discloses  sufficient 
evidence  to  justify  the  verdict  without  prejudicial  error  being 
shown  therein.  {People  v.  Wagner,  ante,  p.  41,  [171  Pac. 
6991.) 

The  judgment  and  order  are  therefore  affirmed. 
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I 

[Ciy.  No.  2330.    First  AppeUate  District.— April  12,  1918.] 

JAMES    FOREMAN,    AppeUant,  v.  HUNTER    LUMBER^ 
CO^IPANT  (a  Corporation),  et  al..  Respondents. 

NbOLIOBNCB — INJUBT  TO  ElCPIiOTEK — MaLPBACTIGB  OF  PHYSICIAN — LIA- 
BILITY OF  Employbb. — The  liability  of  an  employer,  at  common  law 
and  nnder  the  employers'  liability  law  of  1911  (Koseberry  Act),  for 
the  negligence  of  a  physician  engaged  by  the  employer  to  treat 
an  injured  employee,  is  secondary  to,  and  dependent  upon,  a  show- 
ing of  negligence  on  the  part  of  the  physician. 

Id. — Treatment  fob  Injxtbed  Employee  —  Timb  Limit  —  Employebs' 
Liability  Law. — Under  the  employers'  liability  law,  there  is  no  duty 
imposed  upon  the  employer  to  furnish  treatment  to  an  injured 
employee  for  more  than  ninety  days  after  the  injury. 

Physician  and  Patient  —  Action  fob  Neguobngb  —  Fleadino — Com- 
plaint.— In  an  action  for  malpractice,  a  complaint  alleging  a  course 
of  treatment  entirely  consistent  with  the  physician's  exercise  of  all 
necessary  care  and  skill,  but  alleging  nonsuccess,  is  insufficient  to 
charge  negligence,  since  the  doctrine  of  res  ipsa  loquitur  is  not 
applicable. 

Id. — Implied  Oontbaot  of  Physician — Reasonable  Skill. — The  im- 
plied contract  of  a  physician  in  taking  a  case  is  that  he  possesses 
a  reasonable  degree  of  learning  and  skill  in  his  profession,  and  that 
he  will  apply  the  same  to  the  treatment  of  the  ease,  and  if  he  pos- 
sess and  use  such  skill  therein,  he  is  not  liable  for  the  result,  for 
a  physician  of  necessity  is  not  a  warrantor  of  cures. 

Id. — Pleading — Allegation  of  Neougenge  Essential. — Negligence  on 
the  part  of  a  physician  consists  in  his  doing  something  which  he 
should  not  haTe  done,  or  omitting  to  do  something  which  he  should 
have  done,  and  in  order  to  charge  him  with  liability,  some  such 
negligent  act  or  omission  must  be  alleged  in  the  pleading,  in  the 
absence  of  which  it  will  be  presumed  that  he  used  the  necessaiy  care 
and  skill 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    William  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Austin  Lewis,  and  R.  M.  Royce,  for  Appellant. 

Chickering  &  Gregory,  for  Respondents  Hunter  Lumber 
Company  et  al. 

D.  C.  Button,  and  M.  C.  McDonough,  for  Respondent  Louis 
Lohse. 
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ZOOK,  J.,  pro  tern. — In  tliis  action  plaintiff  appeals  from 
a  judgment  in  favor  of  defendants  after  demurrer  sustained 
to  plaintiff's  amended  complaint.  The  cause  of  action  at- 
tempted to  be  stated  arises  out  of  an  injury  received  hy 
plaintiff  on  March  18,  1913,  while  in  the  employ  of  defend- 
ant Lumber  Company,  which,  at  the  time  of  the  accident,  was 
operating  under  the  employer's  liability  law  of  1911,  com- 
monly known  as  the  Eoseberry  Act.  The  defendant  surety 
company  was  the  insurer  for  the  Lumber  Company;  and 
defendant  Lohse  was  the  physician  employed  by  the  two  cor- 
porations to  treat  plaintiff  for  the  injury  received.  Bach  of 
the  defendants  demurred  generally  and  specially  to  the  com- 
plaint. The  brief  of  the  corporation  defendants  contained 
a  very  able  discussion  of  the  nature  and  extent  of  the  liabil- 
ity of  an  employer,  at  common  law  and  under  the  Roseberry 
Act,  for  the  negligence  of  a  physician  engaged  by  the  em- 
ployer to  treat  an  injured  employee;  but  inasmuch  as  the 
liability  of  the  employer  and  its  surety  in  such  a  case  is 
secondary  to,  and  dependent  upon,  a  showing  of  negligence 
on  the  part  of  the  physician,  it  will  not  be  necessary  for 
this  court  to  consider  the  questions  above  referred  to,  for  the 
complaint  fails  to  state  a  case  of  negligence  or  malpractice 
on  the  part  of  the  attending  physician. 

The  allegations  of  the  complaint  in  which  plaintiff  seeks 
to  show  this  negligence  on  the  part  of  defendant  Dr.  Lohse 
commence  with  a  statement  that  Dr.  Lohse  undertook  to  treat 
plaintiff  ''but  did  not  use  due,  proper,  reasonable,  or  any 
care  or  skill  in  treating  plaintiff's  injury,  but,  on  the  con- 
trary, carelessly  and  negligently  treated  said  injury  in  this": 
Then  follow  several  paragraphs  in  which  the  course  of  treat- 
ment pursued  by  the  doctor  is  set  forth.  It  is  alleged  that 
^'or  a  time  plaintiff's  leg  remained  unset,  except  in  splints, 
and  that  on  a  certain  day  the  splints  were  removed,  the  leg 
set,  and  a  cast  put  on ;  that  thereafter  the  cast  was  taken  off, 
and,  it  being  found  that  the  leg  had  not  knitted,  it  was  re- 
broken  and  reset  and  a  plate  and  longer  cast  put  on,  which 
last  cast  was  taken  off  after  nine  days  and  a  shorter  cast 
put  on,  and  that  thereafter  plaintiff  was  discharged  by  Dr. 
Lohse,  returned  home,  and  remained  in  bed  for  four  weeks. 
On  or  about  July  4,  1913,  and  moie  than  ninety  days  after 
the  accident,  it  was  discovered  that  the  leg  bones  were  not 
knitting,  and  plaintiff  called  upon  the  defendants  to  furnish 
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the  treatment  necessary  to  cure  him,  which  demand  was  re- 
fused. It  may  be  here  noted  that  under  the  provisions  of 
the  Roseberry  Act,  section  8,  there  is  no  duty  imposed  upon 
the  employer  to  furnish  treatment  to  an  injured  employee 
for  more  than  ninety  days  after  the  injury,  and  the  complaint 
alleges  that  Dr.  Lohse  was  employed  to  treat  plaintiff  for 
such  ninety-day  period.  Therefore  no  liability  on  the  part 
of  any  of  the  defendants  can  be  predicated  on  th^ir  refusal 
to  treat  the  plaintiff  after  the  eighteenth  day  of  June,  1913. 
The  remaining  allegations  of  the  complaint  set  forth  the 
course  of  treatment  pursued  by  physicians  thereafter  em- 
ployed by  plaintiff,  the  expenses  incurred  by  plaintiff  in 
obtaining  such  treatment,  and  a  general  damage  clause. 

In  pleading  their  case  in  the  manner  above  set  forth,  plain- 
tiff's counsel  evidently  misapprehended  the  law  as  to  the 
duty  and  liability  of  physician  to  client.  Their  brief  is 
wholly  directed  to  the  question  of  the  liability  of  the  corpora- 
tion defendants,  and  the  sole  reference  to  the  law  of  physician 
and  patient  to  be  found  in  their  brief  is  the  following  phrase : 
''As  to  the  liability  of  Lohse,  it  seems  a  case  of  res  ipsa 
loquitur/*  What  they  have  really  pleaded  is  a  non  sequitvr, 
for  the  description  of  the  course  of  treatment  pursued  by 
Dr.  Lohse,  contained  in  the  complaint,  is  entirely  consistent 
with  his  having  exercised  all  necessary  care  and  skill  in 
treating  plaintiff,  and  it  does  not  follow  from  the  allegation 
of  the  nonsuccess  of  the  treatment  that  Dr.  Lohse  was  negli- 
gent. As  was  said  in  Houghton  v.  Dickson,  29  Cal.  App. 
321,  [155  Pac.  128],  the  implied  contract  of  a  physician  in 
taking  a  case  is  that  he  possesses  a  reasonable  degree  of 
learning  and  skill  in  his  profession  and  that  he  will  apply 
the  same  to  the  treatment  of  the  case ;  and  if  he  possess  and 
use  such  skill  therein,  he  is  not  liable  for  the  result,  for  a 
physician  of  necessity  is  not  a  warrantor  of  cures.  '*  Negli- 
gence on  the  part  of  a  physician  consists  in  his  doing  some- 
thing which  he  should  not  have  done,  or  omitting  to  do  some- 
thing which  he  should  have  done''  (McOraw  v.  Kerr,  23 
Colo.  App.  163,  [128  Pac.  870]),  and  in  order  to  charge  him 
with  liability,  some  such  negligent  act  or  omission  must  be 
alleged  in  the  pleading.  In  the  absence  of  such  allegation, 
it  will  be  presumed  that  the  physician  has  used  the  necessary 
eare  and  skill.  {Houghton  v.  Dickson,  supra,  and  eases  there 
cited.) 
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The  demurrers  were  properly  sustaiued.  Judgment  at- 
firmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal^  was  denied 
in  the  supreme  court  on  June  10,  1918. 


tCiv.  No.  176«.    Third  Appellate  District.— April  12,  1918.] 

LAURA  A.  GRAVES  et  al.,  Respondents,  v.  UNION  OIL 
COMPANY  OP  CALIFORNIA  (a  Corporation), 
Appellant 

Neolioence — Death  in  BuRinNO  or  Asphalt-shed — ^Discharge  or  Gas- 
seal  INTO  Ditch — Contact  of  Liquid  With  Furnace  Fires. — In 
an  action  against  aa  oil  company  engaged  la  the  distillation  of 
asphalt  for  the  death  of  an  employee  through  fire  in  an  asphalt-shed 
communicated  thereto  by  burning  oil,  actionable  negligence  is  shown 
by  evidence  of  the  discharge  of  the  liquid  contents  of  a  gas-seal 
into  a  ditch  running  near  certain  furnaces,  whereby  the  oil  was 
ignited. 

Td. — Hypothetical  Questions  Supported  bt  Evidence. — In  this  ac- 
tion, hypothetical  questions  as  to  whether  inflammable  oU  would 
be  condensed  and  formed  on  the  water  in  the  gas-seal,  and  as  to 
the  results  if  such  burning  oil  entered  the  trap,  held  supported  by 
the  evidence. 

'o. — Form  or  Hypothetical  Questions  —  Discretion  —  Appeal. — A 
large  discretion  relating  to  the  form  of  hypothetical  questions  must 
necessarily  rest  with  the  trial  judge,  and  the  appellate  court  is 
justified  in  placing  much  reliance  upon  his  decision  in  passing  upon 
the  sufficiency  of  the  facts  narrated  in  the  questions. 

Id.— Hypothetical  Question — Basis  of. — A  hypothetical  question  on 
which  the  opinion  of  an  expert  is  to  be  based  must  include  only 
such  facts  as  are  supported  by  evidence,  but  it  may  include  any 
state  of  facts  which  the  evidence  tends  to  prove  and  which  the  jury 
might  reasonably  find  to  be  proven. 

APPEAL  from  a    judgment  of    the    Superior  Court  of 
Contra  Costa  County.     A.  B.  McKenzie,  Judsre. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Chickerinir  ft  Gregory,  Frank  H.  Gould,  A.  V.  Andrews, 
and  A.  F.  Bray,  for  Appellant. 

Elmer  E.  Nichols,  Stetson  ft  Koford,  T.  D.  Johnson,  and 
A.  T.  Shine,  for  Respondents. 

CHIPMAN,  P.  J.— Plaintiffs  bring  the  action  as  heirs  at 
law  of  Warren  Graves,  deceased,  who  was  burned  to  death 
while  employed  by  defendant  and  through  the  alleged  negli- 
gence of  defendant.  The  appeal  is  from  the  judgment  on 
tne  verdict  in  favor  of  plaintiffs. 

The  cause  of  action  is  identical  with  the  case  of  Hallawell 
V.  Union  OH  Co.  (No.  1767),  anfe,  p.  672,  [173  Pac.  177 J. 
Both  Hallawell  and  Graves  lost  their  lives  at  the  same  time 
and  under  identical  circumstances.  Bach  case  was  tried  be- 
fore a  jury  and  in  each  plaintiffs  had  the  verdict.  The  judg- 
ment in  No.  1767  was  affirmed.  The  facts  and  circumstances 
surrounding  the  accident  causing  Graves'  death  are  fully  set 
forth  in  the  opinion  in  cause  No.  1767  and  need  not  be  here 
repeated.  The  testimony  of  witnesses  in  the  present  case  is 
not,  nor  was  it  at  all  likely  to  have  been,  literally  the  same 
as  when  given  by  the  same  witnesses  in  the  Hallawell  case. 
But  obviously,  if  the  testimony  was  substantially  the  same  in 
both  cases  and  was  deemed  sufficient  to  support  the  verdict 
in  favor  of  plaintiff  in  the  Hallawell  case,  a  like  verdict  in 
the  present  case  must  also  be  held  to  have  support,  and  the 
judgment  should  be  affirmed  unless  some  error  of  law  crept 
into  the  case  at  the  trial  of  sufficient  gravity  to  require  a 
reversal. 

The  contention  of  appellant  here,  as  it  was  in  the  Halla- 
well case,  is:  1.  That  there  is  no  proof  of  negligence  in  con- 
nection with  the  asphalt-shed;  2.  That  there  is  no  showing 
of  causal  connection  between  the  fire  in  front  of  the  stills 
and  the  fire  at  the  asphalt-shed;  3.  There  is  no  showing  of 
negligence  upon  the  part  of  defendant  in  connection  with  the. 
fire  in  front  of   the  asphalt-stills.     But   one   assignment  off 
error  is  relied  upon,  namely,  that  the  court  erred  in  permit- 
ting answers  to  the  hypothetical  questions  put  to  the  witnccs. 
Cooper. 

The  present  case  was  tried  some  time  after  the  trial  in  the 
Hallawell  case  and  was  conducted  without  change  of  attor- 
neys on  either  side.    It  is  not  likely  that  plaintiffs  would  f iul 
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to  make  as  strong  a  showing  in  support  of  their  contentions 
in  the  second  trial  as  they  did  in  the  first  We  think  in  some 
respects  the  showing  is  stronger.  As  to  api)ellant*s  first 
point,  we  thought  the  evidence  in  the  Hallawell  case,  and  we 
think  the  evidence  in  this  case  was  sufScient  to  establish 
actionable  negligence  in  discharging  the  liquid  contents  of 
the  gas-seal  on  to  the  ground  in  a  way  to  cause  it  to  run 
along  the  ditch  in  front  of  the  stills  and  over  the  ground 
around  and  near  the  trap,  and  so  as  to  quickly  take  fire  aa 
it  did  from  the  furnaces  under  the  stills.  This  was  the  in- 
itial act  of  defendant's  negligence  which  we  held  in  the 
Hallawell  case  and  which  we  think  in  the  present  case  was 
shown  to  have  caused  the  fire  at  the  asphalt-shed.  There  was 
evidence  in  the  present  case  that  the  inflammable  oil  in  this 
fluid  was  seen  burning  within  two  or  three  feet  of  the  trap, 
a  foot  nearer  than  appeared  in  the  Hallawell  case.  It  was 
shown,  too,  that  the  temperature  of  this  fluid  was  raised 
after  it  left  the  gas-seal  as  was  also  the  water  flowing  in  the 
ditch  which  came  from  the  condensers,  by  the  heat  from  the 
furnaces  and  by  the  burning  oil  on  the  surface  of  the  fluid 
which  came  from  the  gas-seal,  and  that  this  increased  tem- 
perature would  cause  inflammable  vapor  to  rise  from  the 
trap,  become  ignited  by  the  flame  near  the  trap,  and  thus 
ignite  the  oil  in  the  trap  on  its  way  down  to  the  asphalt  ket- 
tles through  the  eight-inch  pipe.  We  do  not  think  it  neces- 
sary to  recite  the  evidence.  In  our  opinion  it  strengthened 
rather  than  weakened  the  showing  in  the  Hallawell  case.  We 
think,  too,  that  the  evidence  tending  to  show  a  causal  con- 
nection between  the  fire  at  the  asphalt-shed  and  the  fire  in 
front  of  the  stills  was  equally  satisfactory,  if  not  more  con- 
vincing, than  at  the  first  trial.  There  was  no  evidence  upon 
which  any  rational  theory  could  be  predicated  that  the  fire 
started  at  the  asphalt-shed  otherwise  than  by  the  burning 
oil  carried  through  the  eight-inch  pipe.  That  there  was 
negligence  on  the  part  of  defendant  shown  in  connection 
with  the  fire  at  the  asphalt-shed  appeared  even  more  strongly 
than  at  the  Hallawell  trial.  It  will  be  recalled  that  this  shed 
was  an  open  wooden  building  of  size  130x150  feet,  with  a 
wooden  floor,  and  that  the  asphalt  kettles  were  at  the  side  of 
the  part  of  the  building  called  a  **lean-to";  the  asphalt  was 
drawn  from  the  kettles  through  long  metal  nozzles  into 
barrels;  to  facilitate  the  drawing  off  of  the  asphalt  which 
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became  cooled,  particularly  in  these  spouts,  the  practice  was 
to  build  fires  of  old  barrel  staves  under  these  spouts  and  feed 
the  fire  with  distillate  brought  in  buckets — cans  nailed  to 
sticks;  these  fires  gave  off  large  quantities  of  black  smoke, 
which  caused  inflammable  soot  to  fasten  itself  on  the  posts, 
roof,  rafters,  and  other  parts  of  the  building,  though  most 
of  these  surfaces  were  covered  with  galvanized  iron;  the  bar- 
rels, when  filled,  were  wheeled  across  the  floor  to  the  platform 
on  the  west  side  of  the  building  or  were  stored  in  the  build- 
ing; it  was  the  custom  to  cover  the  floor  with  sand  to  absorb 
the  asphalt  spilled  in  moving  the  barrels  or  which  came  from 
leaking  barrels ;  this  covering  was  often  saturated  with  asphalt 
and  would  then  be  removed  and  fresh  sand  supplied  in  its 
place ;  around  the  kettles  inflammable  material  was  allowed  to 
accumulate.  The  second  story  was  used  both  as  a  workshop 
and  for  storage  of  barrels  and  barrel  material,  as  fully 
described  in  the  Hallawell  case.  The  rapidity  with  which  the 
building  was  enveloped  in  flames  and  the  upper  story  filled 
with  suffocating  smoke  caused  by  the  accumulated  soot  was 
very  convincing  evidence  of  the  dangerous  character  of  the 
building.  We  have  nothing  to  add  to  what  was  said  in  our 
former  opinion  as  to  the  unsafe  place  in  which  deceased  was 
placed  to  work.  Our  conclusion  was,  and  still  is,  that  these 
two  men  lost  their  lives  by  reason  of  conditions  with  which 
defendant  caused  them  to  be  surrounded  while  at  work  and 
which  defendant  could  have  avoided  by  the  exercise  of  ordi- 
nary care.  This  conclusion  may  be  reached  in  the  present 
case,  regardless  of  the  origin  of  the  fire,  since  the  deceased 
was  in  no  degree  responsible  for  the  fire,  in  no  degree  con- 
tributed to  the  accident  which  caused  his  death,  and  since 
under  existing  statutory  law  the  defenses  of  assumption  of 
risk  and  fellow-servants'  negligence  have  been  abrogated. 

There  remains  to  notice  the  alleged  error  of  the  court  in 
permitting  expert  witness  Cooper  to  answer  certain  hypo- 
thetical questions.  There  were  several  of  these  questions,  ^ 
and  to  ascertain  whether  or  not  the  court  erred  in  its  rul-| 
ings,  one  must  read  more  than  one  hundred  pages  of  the  type- 
written record.  It  will  be  observed  in  doing  so  that  the  court 
took  an  active  and,  we  think,  an  impartial  part  in  an  en- 
deavor to  make  the  questions  conform  to  the  rules  governing 
this  class  of  testimony.  In  some  instances  alleged  facts  were 
eliminated  as  not  proven;  in  other  instances  facts  deemed 
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essential  were  by  leave  of  the  court  proven  and  afterward 
incorporated  in  the  questions.  Throughout  this  prolonged 
examination  of  the  witness,  defendant's  objections  were  not 
only  clearly  made  but  were  supported  by  such  reasons  aa 
defendant's  counsel  deemed  pertinent  or  necessary  to  ad- 
vance, to  all  which  the  court  gave  attentive  consideration. 
The  court  showed  entire  familiarity  with  the  facts  testified  to 
and  its  rulings  showed  a  purpose  to  allow  no  question  that 
was  not  fairly  deducible  from  facts  proven.  The  trial  judge 
is  in  a  position  to  have  the  circumstances  far  more  clearly 
before  him  than  the  appellate  court  can  have  them.  A  large 
discretion  relating  to  the  form  of  the  question  must  neces- 
sarily rest  with  the  judge.  Where  many  facts  and  circum- 
stances, as  in  this  case,  are  made  the  basis  of  the  question,  the 
appellate  court  is  justified  in  placing  much  reliance  upon  the 
decision  of  the  trial  court  in  passing  upon  the  sufficiency  of 
the  facts  narrated  in  the  question. 

We  have  given  this  part  of  the  record  such  attention  as 
satisfies  us  that  no  prejudicial  error  was  committed  by  the 
court  by  any  of  its  rulings  upon  these  hypothetical  questions. 
The  rule  is  that  **a  hypothetical  question  on  which  the  opin- 
ion of  an  expert  is  to  be  based  must  include  only  such  facts 
as  are  supported  by  evidence;  but  it  may  include  any  state 
of  facts  which  the  evidence  tends  to  prove  and  which  the  jury 
might  reasonably  find  to  be  proven."  (11  R.  C.  L.,  p.  579.) 
**The  evidential  facts  are  usually  in  dispute;  neither  counsel 
nor  witness  knows  what  the  jury  will  find  to  be  the  actual 
facts  proven,  and  the  witness  cannot  be  allowed  to  give  an 
opinion  based  on  hearsay  or  on  his  own  idea  of  what  consti- 
tutes evidence.  Nevertheless,  each  party  has  the  right  to  lay 
before  the  jury  the  scientific  inferences  properly  deducible 
from  the  facts  which  he  claims  to  have  proved,  subject  to 
the  contingency  that  the  jury  shall  find  such  facts  to  be  as 
claimed.  .  .  .  The  solution  of  this  problem  which  has  been 
worked  out  by  the  courts  is  to  permit  counsel  to  put  to  the 
expert,  after  his  competency  has  been  established,  a  question 
in  which  the  things  that  counsel  claims  to  have  proved  are 
stated  as  a  hypothesis,  and  the  witness  is  asked  to  state  and 
explain  the  conclusion  which,  in  his  opinion,  results.  Then 
if  the  jury  should  find  that  the  facts  assumed  in  the  ques- 
tion have  been  proved  by  the  evidence,  they  may  use  the 
technical  information  and  instruction  obtained  from  the  ex- 
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pert  in  determining  the  tiltimate  facts;  but  if  they  should 
find  that  the  facts  assumed  in  the  question  are  not  true,  then 
of  course  the  opinion  based  on  them  should  be  wholly  dis- 
regarded.'* (Id.,  578.)  Mr.  Jones,  in  his  Commentaries  on 
Evidence,  volume  2,  sections  370,  371,  says:  "The  facts  are 
generally  in  dispute ;  and  it  is  sufficient  if  the  question  fairly 
states  such  facts  as  the  proof  of  the  examiner  fairly  tends  to 
establish.  A  question  should  not  be  rejected  because  it  does 
not  include  all  the  facts,  unless  it  thereby  fails  to  present  the 
case  fairly.  The  truth  of  facts  assumed  by  the  question  is 
in  doubtful  cases  a  question  for  the  jury;  and,  if  they  find 
that  the  assumed  facts  are  not  proved  they  should  disregard 
the  opinions  based  on  such  hypothetical  questions;  and  the 
court  will  so  instruct  them."  We  are  quite  convinced  from 
an  examination  of  the  record  that  plaintififs'  counsel  formu- 
lated and  presented  their  hypothetical  questions  in  good  faith 
and  that  they  were  based  upon  facts  proven  and  fairly  stated 
and  upon  inferences  fairly  deducible  from  the  facts  proven. 
It  may  be  stated  that  the  opinion  of  the  witness,  whose  compe- 
tency as  an  expert  was  not  disputed,  was  sought  to  show 
whether,  under  the  conditions  stated  in  the  question,  infiam- 
mable  oil  would  be  condensed  and  form  on  the  water  in  the 
gas-seal.  He  answered  it  would.  The  contention  of  defend- 
ant was  that  no  oil  would  be  condensed  in  the  gas-seal,  for 
the  reason  that  it  was  all  condensed  as  it  passed  through  the 
condensers;  that  witnesses  had  so  testified;  that  one  witness, 
Del  Monte,  testified  that  six  months  before  the  accident  he 
had  repaired  the  gas-seal  and  found  it  necessary  to  empty 
the  contents  on  the  ground  and  he  observed  no  oil.  There 
was  evidence  that  while  the  condensers  were  designed  to  pre- 
cipitate practically  all  available  oil  in  the  gases  passing  into 
them  from  the  stills,  the  process  did  not  arrest  all  of  it.  The 
undisputed  fact  was  that  oil  did  accumulate  in  this  gas-seal 
after  the  gas  had  passed  through  the  condensers  and  when 
the  contents  of  the  gas-seal  ran  into  the  trench  and  on  the 
ground  around  the  trap  it  quickly  took  fire.  It  was  oil  that 
burned,  for  the  seal  contained  only  water  and  gas  and  there 
was  no  possible  way  for  oil  to  be  found  there  except  by  con- 
densation of  gases. 

There  was  evidence  that  the  liquid,  negligently,  as  we  think, 
poured  on  the  ground  out  of  the  gas-seal — sixty  or  seventy 
gallons  of  it — ^ran  down  the  trench  in  front  of  the  furnaces 
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and  was  seen  while  burning  not  far  from  the  opening  of  the 
six-inch  pipe  which  ran  to  the  trap,  and  also  around  the  trap 
and  within  two  or  three  feet  of  it;  that  the  flames  rose  up 
from  the  burning  fluid  two  or  three  feet;  that  a  high  wind 
was  blowing  from  the  southeast  across  the  furnaces  and  across 
the  trap;  the  distance  from  the  intake  of  this  six-inch  pipe 
to  the  trap  and  the  slant  or  grade  were  shown  and  that  the 
outlet  of  this  pipe  was  so  placed  at  the  trap  as  that  the  top 
of  the  pipe  would  always  be  about  an  inch  under  water  in 
the  trap;  the  construction  of  the  trap  was  shown  to  be  of 
brick  and  about  eighteen  inches  square  and  was  open  at  the 
top  and  flush  with  the  surface  of  the  ground ;  that  an  eight- 
inch  pipe  carried  the  contents  of  the  trap  down  to  the 
asphalt  kettles;  these  and  other  facts  and  circumstances  ap- 
peared, some  of  which  are  set  forth  in  the  opinion  in  the 
Hallawell  case.  Subsequent  hypothetical  questions  had  to  do 
with  the  result  which  would  follow,  assuming  that  the  water 
carrying  on  its  surface  this  burning  oil  in  the  trench  in  front 
of  the  stills,  under  the  conditions  mentioned  in  the  questions, 
entered  the  six-inch  pipe;  and  also  as  to  what  would  happen 
on  the  assumption  that  oil  on  the  water  in  the  trap  was 
ignited  by  the  burning  oil  coming  through  the  six-inch  pipe 
or  in  some  other  manner.  The  testimony  of  the  expert  was 
that,  from  causes  he  fully  explained,  the  oil  would  be  forced 
through  the  six-inch  pipe  to  the  trap;  that  the  oil  at  the 
trap  would  be  ignited  and  pass  on  down  quickly  to  the 
asphalt  kettles  through  the  eight-inch  pipe;  that  at  the  ad- 
mitted temperature  of  the  water  in  the  trench  and  in  the 
trap,  of  seventy  degrees  Fahrenheit,  the  trap  would  give  oflf 
inflammable  vapors,  and  that  these  vapors  being  lighter  than 
air,  if  no  wind  was  blowing,  would  rise  and  spread  out 
equally  over  the  sides  of  the  trap,  and  if  there  was  wind  blow- 
ing, these  vapors  would  be  carried  with  and  in  the  direction 
of  the  wind  and  would  be  ignited  by  the  near-by  fire  burning 
around  the  trap,  and  this  fire  would  follow  the  burniog 
vapors  back  to  the  trap  and  ignite  the  oil  in  the  trap,  and 
this  burning  oil  would  pass  rapidly  down  the  eight-inch  pipe 
to  the  asphalt  kettles. 

We  have  given  some  of  the  facts,  but  by  no  means  all,  that 
were  matters  of  evidence  or  were  inferences  deducible  from 
evidence  of  facts,  which  the  court  deemed  sufficient  as  a  basis 
for  the  expert's  testimony.    Our  conclusion  is  that  the  court 
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did  not  err  in  permitting  answers  to  the  hypothetical  ques-i 

tions  above  referred  to.  I 

The  judgment  is  affirmed  | 

Burnett,  J.,  and  Hart,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  10,  1918. 


[GIt.  No.  2104.    First  Appellate  Distriet.— April  IS,  1918.] 

ARMOUR  &  CO.  (a  Corporation),  Appellant,  v.  R.  ROSEN- 
BERG  &  SONS  CO.  (a  Corporation),  Respondent. 

CoBPORATiON  Law— FiNANOiAL  An>  TO  Customers. — Trading  corpora- 
tionfl  may,  in  furtherance  of  their  own  interests,  extend  financial  aid 
to  their  customers,  and  this  aid  may  be  in  the  form  of  a  guaranty. 

Lx — Benefit  to  Corporation  Iimcaterial.— The  right  of  trading  cor- 
porations to  extend  financial  aid  to  customers  is  not  dependent  upon, 
nor  is  it  in  any  manner  impaired  by,  the  fact  that  the  welfare  of 
the  corporation  was  not  promoted  by  the  transaction. 

Id. — Guaranty  or  Customer's  Debts — Implied  Power  of  Manager  of 
Corporation. — The  genera]  manager  of  a  trading  corporation  has 
ostensible  authority  to  guarantee  the  debt  of  a  customer  where  such 
manager  for  several  years  had  the  exclusive  control  and  management 
of  the  business  of  the  corporation,  and  had  executed  previous  guar- 
anties of  a  similar  nature  without  hia  authority  ever  having  been 
questioned  by  the  corporation. 

Id. — Acceptance  or  Benefits — Estoppel. — A  corporation  is  estopped 
to  deny  the  authority  of  its  general  manager  to  guarantee  the  ac- 
count of  its  customer  with  another  company,  where  it  has  received 
benefits  under  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the' 
City  and  County  of  San  Francisco.    James  M.  Sea  well.  Judge. 

The  facts  are  hXited  in  the  opinion  of  the  court 

Herrinj^ton  &  Clausen,  for  Appellant. 

Louis  U.  Brownslone,  for  Respondent. 


Digitized  by  VjOOQlC 


774    Armour  &  Co.  v.  Rosenberg  &  Sons  Co.     [36  Cal.  App. 

KERRIGAN,  J. — This  is  an  action  brought  upon  two 
guaranty  contracts  executed  by  defendant  corporation  for 
the  payment  of  certain  merchandise  sold  and  delivered  by 
plaintiff  corporation  to  one  W.  Y.  Lawton,  an  individual 
doing  business  under  the  fictitious  name  of  ''American  Pack- 
ing Company."  Judgment  was  rendered  in  favor  of  defend- 
ant on  the  ground  that  the  manager  of  defendant  corporation 
had  no  authority  to  execute  the  guaranties  in  question. 

Briefly  stated,  the  facts  are  as  follows :  Plaintiff  is  a  manu- 
facturing and  trading  corporation  dealing  in  food  products. 
Defendant  is  a  business  corporation  dealing,  among  other 
things,  in  new  and  second-hand  bottles.  American  Packing 
Company  originally  was  a  corporation  engaged  in  manu- 
facturing, and  in  the  conduct  of  its  business  prepared  and 
put  up  in  bottles  salad  oil  which  it  sold  to  the  trade.  It  was 
adjudicated  bankrupt  in  March,  1913.  W.  Y.  Lawton  was 
one  of  its  stockholders,  and  after  the  bankruptcy  proceedings 
were  closed  he  began  and  continued  in  the  same  line  of 
business  on  his  personal  account.  Defendant  was  one  of  the 
creditors  in  bankruptcy  of  the  American  Packing  Company, 
having  a  claim  for  the  sum  of  $875.58.  No  dividend  was 
received  on  this  account  from  the  assets  of  the  defunct  cor- 
poration, and  it  was  a  total  loss  to  the  defendant.  Later  on, 
however,  the  claim  was  paid  in  full  by  Lawton  after  he  had 
resumed  the  business  on  his  individual  account.  This  pay- 
ment was  made  in  pursuance  of  an  agreement  with  the 
manager  of  defendant  under  the  following  circumstances: 
When  Lawton  resumed  business  he  did  so  under  the  name  of 
the  American  Packing  Company.  At  that  time  Lawton  was 
to  the  knowledge  of  defendant's  director  and  manager, 
Joseph  Rosenberg,  without  resources  or  commercial  credit; 
and  in  order  to  begin  and  continue  business  he  made  an  agree- 
ment with  defendant  through  Rosenberg,  its  general  man- 
ager, by  the  terms  of  which  defendant  agreed  to  guarantee 
payment  of  Lawton 's  purchases  of  raw  material  for  his 
manufactures,  and  further  to  sell  him  on  credit  such  bottles 
as  he  might  need  in  preparing  and  putting  up  his  food  pro- 
ducts. In  return  for  this  financial  assistance  on  the  part  of 
defendant,  Lawton  as  an  individual  assumed  and  agreed  to 
pay  to  defendant  the  amount  of  its  claim  against  the  Ameri- 
can Packing  Company,  and  also  ap:recd  to  purchase  exclu- 
sively from    defendant  such    bottles  as  his  business    needs 
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required.  In  the  bankruptcy  proceedings  certain  personal 
property  of  the  defunct  corporation  was  sold,  and  as  part  of 
the  agreement  with  Lawton  defendant  advanced  the  sum  of 
$310  for  its  purchase,  which  Lawton  agreed  to  repay,  and 
this  property  was  acquired  by  Lawton.  These  agreements 
were  substantially  performed  by  Lawton.  He  paid  the 
amount  of  defendant's  claim  against  the  defunct  company, 
repaid  the  sum  advanced  for  the  purchase  of  the  bankrupt 
stock,  and  during  the  period  from  July,  1913,  to  April  26, 
1916,  purchased  all  his  bottles  from  defendant,  amounting  to 
some  fifteen  thousand  dollars.  This  agreement  between  Law. 
ton  and  defendant  had  not  been  authorized  by  defendant's 
board  of  directors  by  resolution  or  other  formal  order.  It 
was,  however,  made  known  by  Rosenberg  to  another  director, 
who  was  also  president  of  defendant  company.  Defendant's 
board  of  directors  consisted  of  five  persons,  two  of  whom 
resided  in  Chicago,  and  they  only  came  to  San  Francisco, 
where  the  principal  place  of  business  of  the  corporation  was 
situated,  once  a  year.  The  other  three,  of  whom  Rosenberg 
was  one,  resided  in  San  Francisco. 

After  the  arrangement  with  Lawton,  Rosenberg  guaran- 
teed, in  the  name  of  his  company,  certain  purchases  made  by 
Lawton,  among  them  being  those  which  are  the  subject  of 
this  action.  Except  as  to  the  date,  the  guaranties  are  dupli- 
cates, and  the  amount  of  goods  sold  thereunder  total  $1,840. 
In  form  they  are  as  follows: 

''San  Francisco,  Mar.  2,  1916. 
**  Armour  &  Co. 

"Battery  and  Union, 
''San  Francisco,  Cal. 
"Gentlemen: 

"We  herein  guarantee  payment  of  forty  (40)  barrels  of 
salad  oil  to  be  delivered  to  the  American  Packing  Company. 
"Very  truly  yours, 

"B.  Rosenberg  &  Sons  Co. 
"By  J.  R." 

The  evidence  conclusively  shows  that  Rosenberg  had  the 
entire  and  complete  management  of  Rosenberg  &  Sons  Com- 
pany, defendant  herein,  and  transacted  all  of  its  business, 
and  this  fact  is  not  disputed.  The  evidence  further  estab- 
lishes the  execution  by  defendant,  through  its  manager,  of 
the  guaranties  sued  upon  as  well  as  many  others  covering  a 
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period  of  two  years.  The  guaranties  sued  upon  were  the 
last  of  a  series.  Those  theretofore  made  were  for  approxi- 
mately twenty  thousand  dollars,  and  were  paid.  It  was 
proved  that  the  sales  to  Lawton  were  made  by  plaintiff  rely- 
ing upon  the  guaranties,  and  that  invoices  of  goods  and 
monthly  statements  were  sent  by  plaintiff  to  defendant,  which 
in  turn  forwarded  them  to  Lawton.  At  first  Lawton  made 
payments  direct  to  plaintiff,  but  later  on  he  sent  them  to 
defendant,  which  from  time  to  time  sent  them  to  plaintiff. 
It  further  appeared  that  defendant  kept  files  of  carbon  copies 
of  the  numerous  guaranties,  and  of  letters  relating  to  Law- 
ton's  purchases  and  the  state  of  his  indebtedness.  There 
were,  however,  no  entries  in  defendant's  books  of  account 
showing  that  guaranties  had  been  executed. 

Under  these  circumstances  it  is  the  claim  of  appellant  that 
Rosenberg  had  complete  authority  to  bind  his  company  in 
issuing  the  guaranties. 

li  is  not  contended  that  trading  corporations  may  indis- 
criuilnately  guarantee  their  customers'  purchasers  from 
others,  or  exercise  generally  the  functions  of  corporations 
chartered  for  the  special  purpose  of  executing  surety  or  in- 
demnity contracts.  Whether  such  a  corporation  would  have 
power  to  lend  its  credit  to  another  with  whom  it  had  no 
business,  or  where  such  an  accommodation  had  no  relation  to 
the  business  it  was  organized  to  transact,  is  not  here  pre- 
sented. The  rule  denying  corporations  the  right  under  such 
circumstances  is  one  of  strict  construction  applied  by  the 
earlier  cases  based  upon  the  doctrine  of  ultra  vires,  that  a 
corporation  may  not  enter  into  a  contract  or  do  any  act  not 
specifically  authorized.  The  contract  here  sued  upon  in- 
volves a  different  principle.  The  question  presented  by  the 
different  assignments  of  error  is  whether  or  not  the  general 
manager  of  a  trading  corporation  has  the  implied  power  to 
guarantee  debts  or  obligations  of  a  customer  or  other  per- 
son when  such  course  is  deemed  by  him  necessary  for  the 
promotion  of  the  business  of  the  corporation.  The  obligation 
here  guaranteed  had  relation  to  the  corporation's  own  inter- 
est, and  was  designed  to  promote  its  own  business.  In  such 
a  case  the  rule  now  seems  to  be  firmly  established  that  trad- 
ing corporations  may,  in  furtherance  of  their  own  interests, 
extend  financial  aid  to  their  customers.  {Hess  v.  Sloane,  66 
App.  Div.  522,   [73  N.  Y.  Supp.  3131 ;  Bacon  v.  Montauk 
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Brewing  Co,,  130  App.  Div.  737,  [115  N.  Y.  Supp.  617]  ; 
Winierfield  v.  Cream  City  Brewing  Co,,  96  Wis.  239,  [71 
N.  W.  101] ;  Koehier  v.  Reinheimer,  26  App.  Div.  1,  [49 
N.  Y.  Supp.  755] ;  Timm  v.  Grwnd  Rapids  Brewing  Co., 
160  I\Iich.  371,  [27  L.  E.  A.  (N.  S.)  186,  125  N.  W.  357, 
358] ;  McQuade  v.  Enterprise  Brewing  Co,,  14  Cal.  App. 
315,  [111  Pac.  927].)  And  this  aid  may  be  in  the  form  of 
a  guaranty.     (10  Cyc.  1105.) 

Nor  does  the  fact,  as  suggested  by  counsel  for  respondent, 
that  the  arrangement  did  not  prove  profitable,  affect  the 
power.  The  right  is  not  dependent  upon,  nor  is  it  in  any 
manner  impaired  by,  the  fact  that  the  welfare  of  the  cor- 
poration was  not  promoted  by  the  transaction.  The  power 
existing,  the  result  of  its  exercise  becomes  unimportant. 

In  the  instant  case  it  is  manifest  that  the  contract  entered 
into  by  Rosenberg  and  Lawton  was  one  made  in  furtherance 
of  the  interest  of  the  corporation  defendant.  The  American 
Packing  Company,  a  customer,  was  in  its  debt  to  a  consid- 
erable amount,  which  debt  without  the  arrangement  was  a 
total  loss.  The  agreement  for  the  payment  of  the  debt,  and 
the  promise  of  Lawton  to  purchase  exclusively  from  the  de- 
fendant all  the  bottles  required  in  his  business,  establish  this 
fact.  In  both  cf  these  particulars  the  corporation  was  bene- 
fited by  the  agreement. 

Concluding,  as  we  do,  that  the  defendant  corporation, 
therefore,  had  the  implied  power  to  enter  into  this  contract, 
it  only  remains  to  be  considered  whether  or  not  under  the 
circumstances  Rosenberg,  as  manager,  had  ostensible  power 
to  execute  the  guaranties,  there  being  no  evidence  of  express 
authorization. 

As  before  stated,  Rosenberg  was  not  only  a  director  of  the 
company,  but  for  several  years  he  had  entire  and  exclusive 
control  and  management  of  its  business.  After  making  the 
agreement  he  executed  guaranties  in  conformity  therewith 
during  a  long  period  of  time  and  covering  numerous  trans- 
actions. This  authority  was  never  questioned.  The  bills 
guaranteed  were  always  paid.  This  course  of  business  deal- 
ing was  sufficient  to  justify  plaintiff  in  believing  that  Rosen- 
berg had  the  power  to  contract  as  he  did,  and  the  defendant 
corporation  was  bound  by  his  acts  to  the  same  extent  as 
though  his  power  was  expressly  granted.     (10  Cyc.  937.) 

In  addition  thereto  we  think  that  the  defendant  is  further 
estopped  to  deny  the  authority  of  its  manager.    Having  re- 
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ceived  benefits  under  the  contract,  it  should  not  03  permitted 
to  repudiate  the  burdens  resulting  therefrom. 

A  discussion  of  the  claimed  ratification  is  mineceisary. 

For  the  reasons  given  the  judgment  is  reversed. 

Zook,  J.,  pro  tern,,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  May  13,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the  su- 
preme court  on  June  10,  1918. 


[Civ.    No.   2160.    Piret  Appellate  District.— Aprfl   15,   1918.] 

THOMAS    F.    WATSON    et    al.,    Respondents,   v.  JOHN 
ANDERSON,  Appellant. 

Appeal — Order  on  Demurrer — Record — Waiver. — On  appeal  from  a 
judgment,  where  the  order  made  on  demurrer  to  the  complaint  does 
not  appear  in  the  transcript,  the  demurrer  must  be  held  to  have  been 
waived. 

BmiiDiNO  Contract — Action  por  Breach — Evidbnce — Erroneous  Ad- 
mission or  Specifications — Curb  by  Subsequent  Testimony.— 
In  an  action  for  failure  to  erect  a  building  according  to  contract, 
any  error  in  admitting  in  evidence  certain  specifications  which  were 
not  signed  by  the  parties  was  cured  hy  defendant's  testimony  that 
the  work  was  done  in  accordance  with  the  specifications,  and  that 
they  were  followed  as  closely  as  he  could  do  so. 

Id. — Responsibility  for  Faulty  Construction — Want  of  Evidbnck— 
Nonsuit  Properly  Denied. — In  an  action  for  failure  to  erect  a 
building  according  to  contract,  a  motion  for  nonsuit  was  properly 
denied  where  there  was  no  evidence  offered  to  show  that  plaintiffs 
were  in  any  way  responsible  for  the  faulty  construction  of  the 
building. 

Trial — Reopening  or  Casj.  —  Additional  Testimony  —  Discretion.— 
The  trial  court  has  discretion  to  reopen  a  ease  for  the  purpose  of 
permitting  a  witness  to  testify. 

APPEAL  from  a    judgment  of    the    Superior    Court  of 
Alameda  County.     H.  D.  Burroughs,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  B.  Rinehart,  for  Appellant. 
Hayes  ft  Oliphant,  for  Bespondenta. 

BBASLT,  J.,  pro  rem.— This  is  an  action  in  wUdi  the 
plaintiffs  recoTered  a  judgment  against  the  defendant  for 
the  failure  of  the  latter  to  erect  a  building  in  a  workman- 
like manner  in  accordance  with  his  contract  so  to  do.  De- 
fendant appeals. 

The  first  point  made  by  the  appellant  is  that  his  demurrer 
should  have  been  sustained,  but  as  the  order  made  on  de- 
murrer does  not  appear  in  the  transcript,  the  demurrer  must 
be  held  to  have  been  waived.  (Code  Civ.  Proc.,  see.  670, 
SUcox  V.  Lang,  78  Cal.  118,  [20  Pac.  297].) 

A  number  of  findings  made  by  the  trial  court  are  attacked 
on  this  appeal  as  unsupported  by  the  evidence.  It  would 
serve  no  good  purpose  to  particularize  each  of  these  findings 
here,  and  to  specify  and  recite  the  evidence  supporting  them. 
It  is  sufficient  to  say  that  all  of  the  material  findings  find  sup- 
port in  the  evidence. 

Certain  rulings  of  the  court  made  during  the  course  of 
the  trial  to  which  appellant  excepted  will  be  considered.  The 
first  related  to  the  admission  by  the  court  of  certain  specifica- 
tions for  the  building  which  were  not  signed,  and  which  it  is 
therefore  claimed  could  not  form  part  of  the  contract  in  the 
case.  These  specifications  were  present  when  the  contract 
was  signed  and  corrected  in  some  particulars  on  the  night  the 
contract  was  signed  and  before  the  signing  of  that  instru- 
ment. They  were  not  attached  to  the  contract  nor  were  they 
actually  and  separately  signed  by  the  parties.  The  work, 
however,  or  most  of  it,  was  done  in  accordance  with  these 
specificatioDs,  and  the  defendant  himself  testified  that  while 
lio  written  specifications  were  ever  signed  there  were  specifi- 
cn lions  covering  the  job,  namely,  these  specifications  to  the 
ndmission  of  which  exception  was  taken;  and  that  he  fol- 
l./.voJ  these  specifications  in  doing  the  work  as  closely  as  he 
could ;  that  he  was  supposed  to  follow  these  specifications  in 
the  mixing  of  the  plaster,  which  was  a  vital  matter,  as  will 
hereafter  be  seen.  Some  of  this  evidence  was  introduced  as 
a  part  of  defendant's  case  and  after  the  specifications  had 
been  admitted  in  evidence.    If  there  was  error  originally  in 
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admitting  these  specifications,  it  was  cured  by  this  subsequent 
evidence. 

The  second  error  occurring  at  the  trial  upon  which  the 
defendant  relies  related  to  the  denial  of  a  nonsuit.  Briefly, 
the  evidence  as  it  stood  at  the  time  the  nonsuit  was  denied 
showed  that  the  plaintiffs  had  contracted  with  the  defendant 
for  the  erection  of  the  building ;  that  by  the  contract  the  de- 
fendant had  agreed  to  complete  the  building  in  a  workman- 
like manner  and  to  superintend  its  construction;  that  the 
building  after  its  erection  leaked  in  all  the  rooms  on  its  south 
and  east  sides;  that  the  leakage  was  due  to  the  defective  con- 
struction of  the  fire  walls,  which  were  not  constructed  in  a 
workmanlike  manner.  The  motion  for  nonsuit  was  made 
specifically  on  the  grounds  that  the  plaintiffs  had  failed  to 
prove  that  the  defendant  was  in  any  way  bound  as  guar- 
antor or  otherwise  of  the  work  performed  by  him  in  the 
construction  of  the  building,  and,  second,  that  any  damage 
resulting  to  plaintiffs  from  the  construction  of  the  building 
was  due  to  the  fault  of  plaintiffs  equally  with  that  of  de- 
fendant. 

As  to  the  first  ground  it  may  be  said  that  there  was  a  pro- 
vision in  the  contract  to  the  effect  that  the  contractor  was 
to  perform  his  agreement  and  complete  the  building  in  a 
workmanlike  manner  in  accordance  with  the  plans,  drawings, 
and  specifications  for  the  same.  While,  as  we  have  seen,  no 
specifications  were  ever  signed,  the  specifications  above  de- 
scribed and  admitted  in  evidence  did  actually  form  a  part 
of  this  contract,  and  were  so  considered  by  both  parties  while 
the  building  was  being  erected;  although  not  actually  at- 
tached to  the  contract.  This  showed  an  agreement  on  the 
part  of  the  defendant  to  do  his  work  in  a  workmanlike  man- 
ner. There  was  no  evidence  at  the  time  the  nonsuit  was 
denied  to  show  that  the  plaintiffs  were  in  any  way  responsible 
for  the  faulty  construction  complained  of,  and  in  view  of 
this  state  of  the  record  the  motion  for  nonsuit  was  properly 
denied. 

It  may  be  noted  here  that  this  is  not  an  action  to  foreclose 
a  mechanic's  lien,  but  for  damages  for  failure  on  the  part 
of  the  contractor  to  perform  his  contract. 

The  defendant  also  specifies  as  grounds  of  reversal  the 
irro2:iilar  and  unwarranted  allowance  by  the  court  of  cvi- 
dcnte  in  rebuttal  of  the  witness  Melbourne.    The  court  ap- 
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pears  to  have  reopened  the  ease  for  the  purpose  of  permittinij 
Melbourne  to  testify,  and  this  was  within  its  discretion. 

The  defendant's  principal  complaint  against  the  decision  of 
the  court  is  that  he  was  not  responsible  for  the  defects  of 
the  building,  but  upon  this  point  the  trial  court  found 
against  him.  These  defects  consisted  of  certain  poor  work- 
manship in  the  exterior  walls  of  the  building  which  permitted 
the  rain  to  beat  through  and  wet  the  inside  thereof.  The 
contract  and  specifications  provided  for  three  coats  of  plas- 
ter, and  two  coats  of  plaster  only  were  used.  The  defendant 
contends  that  the  whole  trouble  was  caused  by  this  omission 
of  the  third  coat  of  plaster,  and  that  he  stated  to  the  plain- 
tiffis  when  the  change  was  made  that  he  would  not  be  respon- 
sible for  the  resulting  workmanship.  However,  there  is  much 
evidence  in  the  record  to  the  effect  that  it  was  not  the  thin- 
ness of  the  coating  of  plaster  which  caused  the  water  to  leak 
through  the  building,  but  rather  the  defective  material  of 
which  it  was  composed  and  the  manner  in  which  the  plaster- 
ing was  done.  This  plastering  was  done  by  one  McTye,  and 
defendant  claims  that  McTye  was  employed  by  the  plaintiffs 
to  do  this  work;  but  the  record  discloses  the  fact  that  the 
trial  court  found  that  the  plastering  as  executed  was  done 
by  the  defendant  as  a  part  of  his  contract,  and  the  defendant 
himself  testified  that  he  was  to  make  ten  per  cent  on  the  total 
cost  of  the  building,  and  the  amount  to  be  paid  on  the  plas- 
tering was  included  in  the  amount  to  make  the  ten  per  cent. 
There  was  other  evidence  showing  that  this  work  was  part 
of  his  contract.  The  fact  that  a  reduction  of  $228  was  made 
upon  the  cost  to  the  plaintiffs  of  doing  this  work  because  of 
an  agreement  subsequent  to  the  execution  of  the  contract  to 
the  effect  that  two  coats  of  plaster  should  be  used  instead 
of  three  does  not  change  the  fact  that  the  contractor  was  to 
do  this  work. 

Without  going  further  into  this  matter  it  may  be  said 
that  while  there  was  a  substantial  conflict  in  the  evidence 
upon  several  points,  the  court  found  on  these  points  in  favor 
of  the  plaintiffs,  and  the  findings  must,  therefore,  be  per- 
mitted to  stand. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tent.,  concuri'ed. 
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'  [Crim.  No.  421.    Third  AppeUate  Distriet.— April  15,  1918.] 

THE  PEOPLE,  Respondent,  v.  PEDRO  GONZALES  et  tl.. 

Appellants. 

C?EiMiMAL  Law — ^Indktkbminate  Sentences — Applicabilttt  to  Convio- 
TiONS  wtSL  Bobbery.— Section  1168  of  the  Penal  Code,  providing  for 
indec«rrolnate  senteneeB  in  criminal  eases,  is  applicable  to  convic- 
tions for  robberf,  since  under  section  213  of  such  code  robbery  ;s 
punishable  bj  imprisonment  in  the  state  prison  not  less  than  or^ 
year. 

Id. — FixiNO  OF  Maximum  Punishment — Oonstbuotion  of  Code  Pb^  - 
VISION. — Section  671  of  the  Penal  Cbde,  providing  that  whenever 
any  person  is  declared  punishable  for  a  crime  by  imprisonment  in 
the  state  prison  for  a  term  not  lees  than  any  specified  number  of 
years,  and  no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such  conviction 
may,  in  itfei  discretion,  sentence  such  offender  to  imprisonment  dur- 
ing his  natural  life,  or  for  any  number  of  years  not  less  than  that 
prescribed,  does  not  require,  on  conviction  of  robbery,  that  the 
judge  shall  flz  a  maximum  term,  since  to  make  a  crime  subject  to 
the  indeterminate  sentence  law  it  need  not  be  punishable  by  im- 
prisonment in  the  penitentiary  for  a  definite  term  fixed  by  law, 
but  it  is  sufficient  if  it  be  thus  punishable  for  any  term. 

Id. — Purpose  of  Indeterminate  Sentence  Law. — The  purpose  of  the 
indeterminate  sentence  law  was  to  take  from  the  trial  judge  the 
discretion  of  fixing  definitely  the  term  of  imprisonment  and  to 
vest  it  in  the  prison  directors  within  the  limits  prescribed  by  the 
Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fred  J.  Harris,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  J,  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent 

BURNETT,  J. — The  appeal  is  from  the  judgment  of  con- 
viction sentencing  the  defendants  to  a  term  of  imprisonment 
in  the  state  prison,  the  former  for  a  period  of  fifteen  years 
and  the  latter  for  ten  years.  The  only  question  involved 
herein  is  as  to  the  form  of  the  judgment.  Appellants  con- 
tend that  under  the  provisions  of  section  1168  of  the  Penal 


Digitized  by  VjOOQIC 


April,  1918.]  People  v.  Gonzales.  783 

Code  (Stats.  1917,  p.  665),  providing  for  an  indeterminate , 
sentence,  the  court  should  not  have  fixed  the  term  or  dura- 
tion of  the  punishment.  The  language  of  that  section  is: 
**  Every  person  convicted  of  a  public  offense,  for  which  public 
offense  punishment  by  imprisonment  in  any  reformatory  or 
the  state  prison  is  now  prescribed  by  law  .  .  .  shall  be  sen- 
tenced to  be  confined  in  the  state  prison,  but  the  court  in 
imposing  such  sentence  shall  not  fix  the  term  or  duration  of 
the  period  of  imprisonment."  There  is  no  question  that  said 
act  of  the  legislature  was  in  effect  at  the  time  the  offense 
herein  was  committed,  and  we  may  add  that  the  constitu- 
tionality of  said  act  has  been  determined  by  the  supreme 
court  in  the  Matter  of  the  Application  of  Lee,  177  Cal.  690, 
[171  Pac.  958] .  The  language  as  to  the  form  of  the  sentence  is 
so  plain  as  not  to  admit  of  discussion.  We  may  state  that  the 
provision  was  incidentally  alluded  to  in  the  decision  of  this 
court  in  the  case  of  the  People  v.  Lee,  ante,  p.  323,  [172  Pac. 
158]. 

The  only  question  remaining  is  whether  the  offense  is  one 
for  which  punishment  by  imprisonment  in  any  reformatory 
or  the  state  prison  is  now  prescribed  by  law  or  was  so  pre- 
scribed at  the  time  the  offense  was  committed.  As  to  this 
there  can  be  no  possible  doubt.  Section  213  of  the  Penal 
Code  provides:  "Robbery  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  year."  This  was  in  force 
at  all  the  times  herein  mentioned.  In  fact,  it  has  been  the 
law  since  1872.  It  is  therefore  entirely  manifest  that  pun- 
ishment for  the  crime  of  which  the  appellants  were  con- 
victed was  and  is  prescribed  by  the  law  to  be  imprisonment 
in  the  state  prison.  Hence  the  indeterminate  sentence  law  is 
applicable  and  the  judgment  should  have  been  in  the  form 
which  we  have  indicated. 

It  seems  hardly  necessary  to  go  any  further  in  considera- 
tion of  the  matter,  but  a  moment's  attention  may  be  devoted 
to  the  contention  of  respondent  that  the  duty  was  cast  upon 
the  lower  court  to  fix  the  maximum  punishment  by  virtue 
of  section  671  of  the  Penal  Code  providing:  "Whenever  any 
person  is  declared  punishable  for  a  crime  by  imprisonment 
in  the  state  prison  for  a  term  not  less  than  any  specified 
number  of  years,  and  no  limit  to  the  duration  of  such  im- 
prisonment is  declared,  the  court  authorized  to  pronounce 
jiidgnieiit  upon  such  conviction  may,  in  its  discretion,  sen- 


Digitized  by  VjOOQIC 


784  People  t;.  Gonzales.  [36  Cal.  App. 

tence  such  offender  to  imprisonment  during  his  natural  life, 
or  for  any  number  of  years  not  less  than  that  prescribed." 

But  it  is  manifest  that  said  section  does  not  authorize  any 
punishment  other  than  imprisonment  in  the  state  prison.  It 
is  equally  as  clear  from  that  section  as  from  said  section  213 
that  robbery  is  punishable  by  imprisonment  in  the  state 
prison  and  hence  within  the  terms  of  said  indeterminate  sen- 
tence law.  To  make  the  crime  subject  to  the  provisions  of 
this  latter  act  it  is  not  necessary  that  the  crime  be  punishable 
]jy  imprisonment  in  the  penitentiary  for  a  definite  term  fixed 
by  the  law.  It  is  sufiicient  if  it  be  thus  punishable  for  any 
term. 

Indeed,  where  there  is  a  maximum  and  minimum  term 
prescribed  by  the  law,  it  was  left  prior  to  said  act  of  1917  to 
the  discretion  of  the  court  to  impose  the  punishment  within 
these  limits.  That  was  the  case  in  nearly  all  the  peniten- 
tiary offenses,  but  the  purpose  of  the  new  law  was  to  take 
from  the  trial  judge  the  discretion  of  fixing  definitely  the 
term  of  imprisonment  and  to  vest  it  in  the  prison  directors 
within  the  limits  prescribed  by  the  Penal  Code. 

We  can  see  no  merit  in  the  claim  that  the  law  does  not 
prescribe  the  maximum  penalty  for  the  crime  of  robbery. 
The  maximum  penalty  ''prescribed  by  the  law"  is  the  ex- 
treme penalty  that  the  law  authorizes  to  be  imposed — ^that  is, 
life  imprisonment  in  the  present  case,  as  we  have  seen. 

The  two  sections  of  the  Penal  Code  may  be  read  together 
and  they  amount  to  this:  ** Robbery  is  punishable  by  impris- 
onment in  the  state  prison  not  less  than  one  year  and  it  may 
be  for  life."  Aa  before  suggested,  the  fact  that  a  maximum 
and  a  minimum  penalty  is  prescribed,  necessarily  implied  a 
discretion  to  be  exercised  by  the  judge  pronouncing  the  sen- 
tence, and  the  circumstance  that  such  discretion  is  specifically 
mentioned  in  said  section  671  does  not  affect  the  legal  aspect 
of  the  case. 

It  is  clear  that  the  judgment  is  informal,  and  it  is  there- 
fore reversed,  with  direction  to  the  lower  court  to  pronounce 
judgment  in  accordance  with  said  indeterminate  sentence  law 
of  1917. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  14,  1918. 
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[(Mm.  No.  836.    Third  Appellate  District,— AprU  16,  1918.] 

In  the  Matter  of  the  Admissioii  of  T.  ALONZO  WELLS  to 
Practice  Law. 

Attorney  at  Law  —  Rbvocation  op  Ordee  Admittino  to  Practice — 
Fraud  upon  Court. — An  order  revoking  an  order  of  the  district 
eoart  of  appeal  admitting  an  attorney  to  practice  law  is  justified 
where  such  attorney  upon  his  application  for  admission  failed  to 
apprise  the  court  that  he  had  previously  applied  on  two  different 
occasions  to  another  court  of  co-ordinate  general  Jurisdiction,  and 
had  withdrawn  his  applications  when  confronted  with  objections 
by  the  Bar  Association  of  the  county  of  his  residence  founded  upon 
charges  impeaching  his  personal  character  for  those  traits  which 
are  justly  esteemed  as  among  the  first  essentials  of  a  practicing 
lawyer. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  for  an  order  revok- 
ing an  order  admitting  an  attorney  to  practice  law. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clyde  Bishop,  E.  T.  Williams,  J.  C.  Burke,  L.  A.  West, 
and  S.  M.  Reinhaus,  for  Petitioners. 

H.  N.  Mitchell,  and  T.  Alonzo  Wells,  in  pro.  per.,  for 
Respondent. 

THE  COURT.— In  the  month  of  October,  1915,  the  re- 
spondent, Wells,  was  admitted  to  practice  law  by  the  supreme 
court  of  the  state  of  Nevada,  after  having  been  a  resident  of 
said  state  for  the  period  of  approximately  six  months.  With- 
in a  few  days  after  being  so  admitted  as  a  member  of  the 
Bar,  and  late  in  the  said  month  of  October,  he  was,  upon 
the  motion  of  H.  N.  Mitchell,  Esq.,  an  attorney  at  law  and 
a  member  of  the  Sacramento  City  Bar,  and  on  the  produc- 
tion of  his  license  from  the  supreme  court  of  Nevada  and  the 
assurance  of  the  said  Mitchell  that  the  applicant  was  a  per- 
son of  good  moral  character,  admitted  by  this  court  to  prac- 
tice law  in  all  the  courts  of  the  state  of  California. 

Thereafter  a  committee  of  the  Bar  Association  of  the 
county  of  Orange,  this  state,  acting  for  and  in  behalf  of  said 
association,  presented  a  petition  to  this  court,  praying  for 
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an  order  revoking  the  order  by  this  court  admitting  the  re- 
spondent to  the  practice  of  the  law  in  the  courts  of  this 
state,  and  revoking  and  canceling  the  license  thereupon  issued 
to  said  respondent  evidencing  his  right  so  to  practice  the  law 
in  this  state,  and  striking  his  name  from  the  roll  of  attor- 
neys and  counselors  at  law  in  the  state  of  California. 

The  petition  is  founded  on  a  number  of  specific  charges 
involving  the  integrity  and  moral  character  of  the  re- 
spondent. 

Here  it  should  be  stated  that  in  a  former  opinion  on  this 
petition  we  took  the  position  that  the  proceeding  was,  in  legal 
character  and  effect,  the  equivalent  of  a  proceeding  in  dis- 
barment, and  that  the  same  was,  therefore,  of  a  quasi-eriminal 
nature.  We  hence  held  that  the  rules  of  criminal  pleading 
applied,  and  that  the  charges  or  the  more  serious  of  them 
were  not  set  forth  with  that  precision  with  which  a  charge 
of  crime  is  required  to  be  set  out,  and  that  as  to  the  charges 
amenable  to  that  objection,  there  was  no  substantial  ground 
upon  which  to  predicate  an  order  revoking  the  respondent's 
license  to  practice  law.  Some  of  the  charges  were  stricken 
out  on  motion  upon  the  ground  that  they  revealed  no  ground 
justifying  the  order  asked  for  in  the  petition.  The  result  of 
these  several  rulings  was  that  the  petition  was  denied.  Subse- 
quently to  the  decision  by  this  court,  a  hearing  was  granted 
herein  by  the  supreme  court,  and  there  it  was  held  that  the 
analogy  drawn  by  this  court  between  a  proceeding  of  the 
character  of  the  one  now  before  us  and  a  proceeding  in  dis- 
barment was  inept  and  without  any  foundation,  particularly 
in  so  far  as  the  purpose  of  the  analogy  was  to  invoke  and 
apply  the  rules  of  criminal  pleading  to  a  proceeding  of  the 
kind  under  consideration.  {In  re  Wells,  174  Cal.  467,  [163 
Pac.  657].)  The  court,  among  other  things,  said,  quoting 
from  the  syUdbi:  "An  application  to  revoke  an  order  admit- 
ting an  attorney  to  practice  law,  on  the  ground  that  he  ob- 
tained the  order  by  means  of  a  fraudulent  concealment  of  his 
real  character,  is  not  a  proceeding  in  disbarment.  Allega- 
tions as  to  his  character  are  necessary  in  such  application  in 
order  to  show  that  if  there  shall  be  a  bona  fide  inquiry  re- 
garding it,  the  court  would  be  authorized  to  reject  him  be- 
cause of  the  facts  alleged.  If  the  court  should  conclude  that 
the  fraudulent  means  were  suflBciently  established  to  justify 
a  revocatioa  of  the  order,  it  would  then  be  its  duty  to  inquire 
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again  into  his  moral  character,  and  that  inquiry  would  have 
the  same  scope,  and  be  subject  to  the  same  rules,  as  if  it  had 
been  made  upon  his  original  application.''  Again,  the 
supreme  court  properly  said  that  it  was  not  **  advisable  to 
take  up  in  this  court  the  investigation  of  these  charges.  It 
is  proper  to  say  that  they  are  now  mere  allegations  which  put 
the  court  upon  inquiry  as  to  the  truth  of  the  matter.  The 
law  has  devolved  that  duty  upon  the  district  court  of  appeal. 
The  court  that  should  conduct  the  investigation  in  this  case, 
both  as  to  the  alleged  fraud  in  obtaining  the  order  and  as 
to  the  good  moral  character  of  the  applicant,  is  the  district 
court  of  appeal  of  the  third  district,  the  court  which,  it  is 
alleged,  was  improperly  led  to  make  the  order  sought  to  be 
revoked." 

The  matter  was  accordingly  remanded  to  this  court  for 
further  proceedings  in  accordance  with  the  views  of  the 
supreme  court  as  expressed  in  said  opinion. 

Upon  a  return  of  the  proceeding  to  this  court,  testimony 
bearing  upon  the  charges  preferred  against  the  accused  was 
taken  at  Santa  Ana,  the  county  seat  of  Orange  County,  before 
a  referee,  commissioned  by  this  court  for  that  purpose. 

As  stated  in  the  outset  of  this  opinion,  there  were  several 
different  and  distinct  charges  alleged  against  the  respondent 
in  the  petition  for  the  revocation  of  the  order  licensing  him 
to  practice  law.  Ab  to  some  of  these  charges  there  was  a 
pronounced  conflict  in  the  testimony.  A  large  amount  of 
testimony,  pro  and  can,  was  presented  upon  the  question  of 
the  general  reputation  of  the  respondent  in  the  localities  in 
Orange  County  in  which  the  respondent  had  resided  for  many 
years  for  morality  and  truth,  honesty,  and  integrity.  The 
testimony  upon  this  question  was  decidedly  conflicting.  But, 
after  a  full  consideration  of  this  matter  as  it  is  before  us 
now,  we  do  not  regard  it  necessary  to  consider  and  determine 
the  merits  of  the  charges  upon  which  the  Bar  Association 
opposed  the  admission  of  the  respondent  to  practice  by  the 
court  of  appeal  of  the  second  district  and  which  charges  are, 
as  above  stated,  incorporated  in  the  petition  for  the  revoca- 
tion of  the  order  of  this  court  admitting  the  respondent  to 
practice  law.  As  we  now  view  the  situation  as  it  is  presented 
here,  the  first  inquiry  presented  is  whether  the  respondent 
imposed  upon  this  court  when  making  his  application  by 
o:nitlin{j  to  disclose  to  the  court  or  justices  thereof  the  fact 
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that  he  had  made  two  previouB  applications  to  the  second 
district  court  of  appeal  for  admission  to  practice  and  had 
withdrawn  each  application  upon  the  filing  by  the  Bar  Asso- 
ciation  of  Orange  County  of  a  written  objection  to  the  allow- 
ance of  his  application,  based  upon  charges  challenging  his 
moral  fitness  to  become  a  licensed  member  of  the  Bar.  We 
will,  therefore,  confine  ourselves  to  a  consideration  of  that 
proposition,  as  to  which  the  petition  alleges:  "That,  in  Janu- 
ary, 1911,  said  Wells  filed  his  application  in  the  district  court 
of  appeal  of  the  second  district  of  the  state  of  California  to 
be  admitted  to  practice  law  in  all  the  courts  of  this  state  in 
accordance  with  rule  1  of  the  rules  of  the  supreme  court 
and  district  courts  of  appeal  of  the  state  of  California,  as 
adopted  January,  1912."  The  rules  of  the  second  appellate 
court  regulating  the  matter  of  the  application  of  persons  to 
be  admitted  to  practice  law  by  said  court  are  then  set  out  in 
the  petition.  These  rules  provide,  among  other  things,  that, 
to  afford  the  court  an  opportunity  to  inquire  into  and  deter- 
mine the  moral  fitness  of  applicants  for  admission  to  the  Bar, 
applicants  shall  file  their  applications  and  certificates  with 
the  clerk  of  the  court  at  least  ten  days  before  the  date  fixed 
for  the  examination.  The  petition  proceeds:  **That  there 
was  at  all  times  a  practice  of  said  court  for  the  clerk  thereof 
to  transmit  a  copy  of  each  application  for  admission  to  prac- 
tice upon  examination  to  the  president  of  the  Bar  Aissocia- 
tion  of  the  county  in  which  the  applicant  was  a  resident; 
that,  in  accordance  with  said  rule  and  practice,  a  copy  of  said 
application  of  said  Wells  was  transmitted  to  the  president 
of  the  Bar  Association  of  the  county  of  Orange,  which  met 
and  considered  the  matter;  and  upon  its  being  shown  to  the 
association  by  several  of  its  members  that  said  Wells  was  not 
a  man  of  good  moral  character  and  had  been  guilty  of  serious 
irregularities  in  his  practice  in  the  justices'  courts,  a  com- 
mittee was  appointed  through  which  the  association  filed 
charges  and  objections  to  his  admission  to  practice;  that, 
upon  learning  of  the  filing  of  said  charges  and  objections  to 
his  admission,  said  Wells  withdrew  his  application  therefor." 
It  is  alleged  that,  in  July,  1912,  said  Wells  again  applied  to 
the  court  of  the  second  appellate  district  for  admission  to 
practice,  *'and  asked  the  Bar  Association  of  Orange  County 
to  give  him  a  hearing  before  filing  an  objection  to  the  grant- 
ing of  said  application;  that  his  request  for  such  hearing 
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was  granted,  and  he  personally  appeared  before  the  said  Bar 
Association  at  a  meeting  at  which  practically  every  active 
member  of  the  association  was  present;  that,  it  appearing 
from  the  hearing  that  the  original  objections  still  continued 
to  his  admission  .  .  .  ,  a  committee  was  appointed  and  in- 
structed to  renew  the  charges  and  objections;  and,  although 
said  Wells  in  his  defense  had  assured  the  association  that  he 
would  insist  upon  a  hearing  upon  his  application  and  a  trial 
of  the  charge,  he  failed  to  do  so  and  again  withdrew  his 
application."  Following  these  allegations  is  a  statement  of 
the  several  charges  upon  which  the  objection  to  his  admis- 
sion to  practice  by  the  second  appellate  court  and  to  the 
order  of  this  court  admitting  him  to  practice  was  and  is 
founded. 

It  is  then  charged,  in  substance  and  effect,  that  Wells, 
knowing  that  he  would  be  unable  to  secure  admission  to  prac- 
tice law  in  the  courts  of  California  by  examination  therein 
(objections  to  his  admission  having  been  duly  made  known 
to  the  two  otlier  district  courts  of  appeal),  in  the  month  of 
May,  1915,  departed  from  the  state  of  California  and  went 
to  Carson  City,  in  the  state  of  Nevada,  ''where  he  and  the 
facts  hereinbefore  alleged  were  unknown  to  the  officers  of 
the  supreme  court  of  Nevada,"  and  that,  by  concealing  said 
facts,  in  October,  1915,  he  secured  admission  by  said  supreme 
court  of  the  state  of  Nevada  to  practice  law  in  said  state; 
that,  **in  further  pursuit  of  said  purpose,  said  Wells  there- 
after, on  October  20,  1915,  presented  his  license  to  practice 
law  from  the  supreme  court  of  the  state  of  Nevada  to  the 
district  court  of  appeal  of  the  third  appellate  district  of  the 
state  of  California  and  applied  for  admission  thereon  under 
and  in  accordance  with  the  provisions  of  section  279  of  the 
Code  of  Civil  Procedure  of  this  state;  that  said  Wells  and 
all  of  the  facts  hereinbefore  alleged  were  unknown  to  the 
judges  and  officers  of  said  court,  the  former  clerk  of  said 
court,  G.  Horatio  Chase,  who  had  received  and  filed  the 
former  charges  and  objections  to  the  admission  to  practice  of 
said  Wells,  as  hereinbefore  stated,  having  in  the  meantime 
died;  and  that  said  Wells  intentionally  made  such  applica- 
tion to  said  court,  so  unacquainted  with  said  facts,  for  the 
purpose,  by  fraudulent  concealment  of  said  facts  hercinbn- 
fore  alleged,  of  indirectly  and  frandnlently  secnrinir  admis- 
sion to  practice  law  as  an  attorney  at  law  in  all  the  couiia 
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of  this  state,  and  to  evade  the  law  of  said  state  and  the  rules 
and  practices  of  the  supreme  and  appellate  courts  therein, 
as  hereinbefore  set  forth;  that,  with  the  same  intent,  and  in 
carrying  out  the  same  purpose,  he  also  induced  one  H.  N. 
Mitchell,  Esq.,  an  attorney  at  law,  admitted  to  practice  in 
all  the  courts  of  this  state,  who  had  no  knowledge  of  said 
facts  and  was  totally  unacquainted  with  said  Wells  prior  to 
the  time  of  making  said  application,  to  move  said  court  to 
grant  said  application  and  to  vouch  for  the  good  moral  char- 
acter of  the  applicant." 

As  above  suggested,  we  are  not  required,  under  the  view 
we  now  take  of  this  proceeding,  to  pass  upon  or  undertake 
to  determine  the  merits  of  the  several  charges  upon  which 
objection  to  the  admission  of  Wells  to  practice  law  by  tlie 
second  district  court  of  appeal  was  predicated.  Nor  is  it 
necessary  for  the  expression  of  an  opinion  by  this  court  rela- 
tive to  the  charge  that  Wells,  for  the  purpose  of  overcoming 
the  effect  of  the  objection  interposed  by  the  Orange  County 
Bar  Association  to  his  admission  to  practice,  went  to  the  state 
of  Nevada  and  there  sought  and  secured  his  admission  to 
practice  by  the  supreme  court  of  that  state.  It  is  enough, 
to  justify  this  court  in  revoking  its  order  admitting  him  to 
practice  in  the  courts  of  California  under  the  circumstances 
alleged  in  the  petition,  to  know,  as  we  do  know,  that,  when 
he  applied  here  for  admission,  he  failed  to  apprise  this  court 
of  the  fact  that  he  had  previously  applied  on  two  different 
occasions  to  another  court  of  co-ordinate  general  jurisdiction 
with  this  court  to  be  admitted  to  practice  and  had  withdrawn 
said  applications  when  confronted  with  an  objection  by  the 
Bar  Association  of  the  county  in  which  he  resided  to  his 
admission  founded  upon  charges  impeaching  his  personal 
character  for  those  traits  which  are  justly  esteemed  as  among 
the  first  essentials  of  a  practicing  lawyer.  We  do  not  hold, 
assuming  that  there  was  substantial  foundation  for  the 
charges,  that  he  should  then  have  admitted  them  to  be  true, 
but  it  cannot  for  a  moment  be  questioned  that  it  was  his  duty 
to  have  informed  this  court,  at  the  time  his  application  was 
presented  to  us,  that  he  had  withdrawn  the  previous  appli- 
cations upon  the  filing  of  charges  involving  an  attack  upon 
his  moral  fitness  to  be  admitted  into  the  practice  of  the  law. 
This  court  was  entitled  to  be  put  in  possossinn  of  this  in- 
formation at  the  time  mentioned,  not  that  the  fact  of  tlic 
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mere  filing  of  the  charges  and  the  subsequent  acts  of  the 
respondent  in  withdrawing  the  applications  would  in  and  of 
themselves  be  sufficient  or  have  been  deemed  sufficient  to 
warrant  a  refusal  to  admit  him,  but  that  this  court  might 
then,  as  it  would  have  been  its  duty  to  do  in  such  case,  have 
prosecuted  an  investigation  for  the  purpose  of  ascertaining 
and  determining  whether  the  objection  to  his  admission  in- 
terposed in  the  court  of  appeal  of  the  second  district  was  or 
was  not  well  founded.  To  this  extent  we  hold  that  the  re- 
spondent acted  in  bad  faith  with  and  thus  imposed  upon  this 
court,  and  while  we  are  not  prepared  to  say  that  he  purposely 
intended  to  do  so,  the  necessary  legal  effect  of  his  omission 
to  furnish  the  court  with  the  information  mentioned  at  the 
time  he  presented  his  application  amounted  to  a  fraud  upon 
the  court  and  the  justices  thereof. 

It  is,  therefore,  ordered  that  the  order  of  this  court  of 
October  20,  1915,  admitting  the  respondent,  T.  Alonzo  Wells, 
to  practice  law  in  all  the  courts  of  the  state  of  California  is 
hereby  revoked;  tliat  the  license  thereupon  issued  to  said 
Wells  evidencing  his  right  so  to  practice  law  is  hereby  can- 
celed and  that  his  name  be,  and  the  same  is  hereby,  stricken 
from  the  roll  of  attorneys  and  counselors  at  law  of  the  state 
of  California, 


[CLy,  No.  1838.     Third  Appellate  District.—April  16,  1918.] 

SAN  JOAQUIN  VALLEY  BANK  (a  Corporation), 
PlaintifT,  v.  GATE  CITY  OIL  CO.  (a  Corporation), 
et  al.,  Defendants;  J.  F.  LYNCH,  Appellant;  J. 
JEEOME  SMITH  et  al.,  Respondents. 

Execution — Contrtbution — Action  by  Surety  Against  Cosureties — 
Payment  of  Judgment — Insufficiency  of  Evidence. — In  this  pro- 
ceeding under  section  709  of  the  Code  of  Civil  Procedure  by  a  surety 
on  a  promissory  note  to  compel  contribution  from  his  cosureties 
aft?r  judgment,  it  is  held  that  the  evidence  justified  the  conclusion 
that  defendant  had  cot  paid  the  judgment  with  his  own  money,  and 
therefore  was  not  entitled  to  contribution. 

Fd — Construction  of  Section  709,  Code  of  Civil  Procedure — Rule  of 
PROrEDURE. — Section  709  of  tlie  Code  of  Civil  Procedure  merely 
announces  a  rule  of  procedure,   and    not   a    maxim   of  substantive 
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law,  and  simply  prorides  a  convenient  method  of  enforcing  con- 
tribution by  a  judfi^ment  debtor  who  has  paid  a  judgment  as  against 
a  eodefendant  liable  for  a  proportion  of  the  debt. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  denying  a  motion  for  contribution.  C.  W. 
Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cross  &  Lynchy  Geo.  F.  McNoble,  and  A.  U.  Carpenter, 
for  Appellant 

Nutter  &  Orr,  0.  B.  Parkinson,  and  Philip  C.  Boardman, 
for  Respondents. 

CHIPMAN,  P.  J.— This  appeal  is  taken  from  an  order 
made  after  judgment  denying  the  appellant's  motion  for  con- 
tribution under  section  709  of  the  Code  of  Civil  Procedure. 
The  original  action  was  brought  upon  a  promissory  note  exe- 
cuted by  defendant  corporation  to  plaintiff  and  which,  as 
was  found  by  the  court  at  the  trial,  was  signed  by  defend- 
ant corporation  as  principal  and  by  defendants  Smith,  Lynch, 
and  Oiottonini  as  sureties.  Plaintiff  had  judgment  in  the 
action  and  on  appeal  to  the  supreme  court  the  judgment  was 
affirmed  on  May  27,  1915.     (170  Cal.  250,  [149  Pac.  557].) 

It  was  also  found  by  the  trial  court  that  as  between  the 
defendants,  the  said  sureties,  they  executed  the  note  under  an 
agreement  between  themselves  and  defendant  Gate  City  Oil 
Company  that  they  were  merely  sureties  or  accommodation 
makers,  and  that  said  Gate  City  Oil  Company  was  the  prin- 
cipal debtor  and  should  pay  the  amount  to  become  due  on 
said  note,  and  they  should  have  no  liability  chargeable  against 
them,  but  that  plaintiff  was  not  affected  by  such  agreement. 
The  defendant.  Gate  City  Oil  Company,  received  the  entire 
amount  of  said  note  for  its  use  and  benefit.  The  defendant 
Gate  City  Oil  Company  and  defendant  Ljmch,  appellant' 
herein,  took  an  appeal  from  said  judgment  to  the  supreme 
court  rendered  in  favor  of  the  San  Joaquin  Valley  Bank,  but 
defendants  Smith  and  Giottonini  did  not  appeal.  In  that 
appeal,  said  defendants,  the  Oil  Company  and  Lynch,  gave 
an  undertaking  in  the  usual  form  to  stay  the  enforcement  of 
the  judgment  appealed  from  conditioned  for  the  payment  of 
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the  judgment  by  appellants  if  aflBrmed,  and  if  payment  was 
not  made  by  appellants  as  provided  therein,  that  judgment 
might  be  entered  against  the  sureties  on  said  bond.  The  sure- 
ties on  this  undertaking  were  C.  L.  Flack,  who  was  at  all 
times  during  the  litigation  one  of  the  principal  owners  of 
the  defendant  Gate  City  Oil  Company,  and  Robert  McFad- 
den.  Defendant  and  appellant  Lynch  during  all  of  said 
times  held  a  contract  signed  by  the  said  Flack  and  one  W.  R. 
Jacobs,  who  was  also  a  principal  owner  in  the  Gate  City  Oil 
Company,  indemnifying  him  against  liability  on  the  note 
sued  upon.  On  the  going  down  of  the  remittiit(.r  from  the 
supreme  coui*t,  an  abstract  of  the  judgment  was  filed  in  the 
recorder's  office  of  Kern  County,  where  the  Gate  City  Oil 
Company  held  and  owned  certain  property.  After  the 
affirmance  of  the  judgment  in  said  action  and  about  the  time 
the  remiitiUir  went  down  and  the  abstract  of  the  judgment 
was  recorded  in  Kem  County,  said  Jacobs  and  said  Flack, 
as  the  officers  and  managing  agents  of  the  Gate  City  Oil  Com- 
pany, entered  into  an  agreement  with  the  Northern  Oil  Com- 
pany by  which  the  Gate  City  Oil  Company  was  to  sell  cer- 
tain of  its  leasehold  interests  in  Kern  County  to  the  said 
Northern  Oil  Company.  But  the  Northern  Oil  Company, 
learning  of  the  filing  of  the  abstract  of  the  judgment  in  the 
recorder's  office  of  Kern  County,  declined  to  complete  the 
purchase  until  the  judgment  had  been  satisfied  and  the  prop- 
erty released  from  the  lien. 

The  defendant,  J.  P.  Lynch,  claims  to  have  paid  the  full 
amount  of  the  judgment,  to  wit,  the  sum  of  $8,145.22,  and 
upon  that  claim  he  instituted  these  proceedings  to  compel 
contribution  from  the  other  defendants,  Smith  and  Giot- 
tonini. 

Within  ten  days  after  the  date  on  which  he  claims  to  have 
paid  the  whole  of  said  judgment.  Lynch  filed  with  the  clerk 
of  the  court  where  said  judgrraent  was  rendered  a  notice  of 
such  payment  by  him  and  his  claim  to  contribution  from  the 
other  defendants,  the  said  Smith  and  Giottonini,  and  gave 
the  notice  required  by  said  section  of  the  code.  The  matter 
was  heard  upon  the  motion  of  said  Lynch  made  upon  affida- 
vits and  upon  evidence  submitted  by  said  defendants  Smith 
and  Giottonini,  and  oral  testimony  submitted  at  the  hearing. 
The  said  Smith  and  Giottonini  made  no  claim  that  Ihey  had 
paid  the  said  judgment  or  any  part  thereof. 
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The  matter  was  submitted  to  the  coart  for  decision,  which 
is  found  in  the  record  and  is  as  follows:  '*The  motion  of  de- 
fendant J.  F.  Lynch  for  an  order  that  an  execution  herein  be 
issued  in  favor  of  said  defendant  J.  F.  L3mch  and  against 
the  defendant  Gate  City  Oil  Company,  a  corporation,  J. 
Jerome  Smith,  and  F.  F.  Giottonini,  upon  the  ground  that 
the  said  defendant  J.  F.  Lynch  has  paid  more  than  his  due 
proportion  of  the  judgment. 

''Certain  afl8davits  and  evidence  were  introduced  in  sup- 
port and  against  said  motion  and  the  defendant  J.  F.  Lynch 
having  filed  herein  objections  to  certain  evidence  introduced 
against  said  motion  and  defendant  J.  F.  Lynch  having  also 
filed  a  motion  to  strike  out  certain  affidavits  introduced  herein 
in  opposition  to  said  motion,  and  said  motion  and  objection 
having  been  heretofore  argued  by  respective  counsel  and  sub- 
mitted to  the  court  for  consideration  and  decision  and  after 
due  deliberation  thereon  the  court  this  day  rendered  its  de- 
cision as  follows,  to  wit:  That  said  objections  to  certain  evi- 
dence be  overruled. 

''That  petitioner's  motion  to  strike  out  be  denied.  And 
that  petitioner's  motion  to  order  execution  issue  herein  be 
and  the  same  hereby  is  denied.  To  which  ruling  Geo.  F. 
McNoble,  Esq.,  Attorney  for  petitioner,  duly  excepts. 

"Dated:  January  31st,  1916." 

The  appeal  is  from  said  order  or  decision  and  the  appellant 
assigns  the  following  particulars  as  to  which  he  claims  there 
is  no  evidence  to  support  the  order  or  decision:  1.  That  there 
is  no  evidence  to  justify  the  implied  finding  that  defendant 
L3rnch  did  not  pay  the  full  amount  of  the  judgment  in  the 
case  of  the  said  San  Joaquin  Valley  Bank  v.  Oate  City  Oil 
Co,;  2.  There  is  no  evidence  to  justify  the  finding  that  de- 
fendant Lynch  is  not  entitled  to  contribution  for  such  pay- 
ment of  said  judgment  from  defendants  Smith  and  Giot- 
tonini ;  3.  There  is  no  evidence  to  sustain  the  finding  that  the 
Gate  City  Oil  Company  paid  the  aforesaid  judgment  or  any 
part  or  portion  thereof ;  4.  There  is  no  evidence  to  sustain  the 
finding  that  said  Lynch  has  not  paid  more  than  his  due  pro- 
portion of  the  aforesaid  judgment. 

It  is  claimed  by  respondents  that  the  transaction  by  which 
payment  of  the  judgment  against  the  Gate  City  Oil  Company 
was  accomplished  was  substantially  as  follows,  as  set  forth 
in  respondent's  brief:  That  Flack,  Jacobs,  and  Lynch  "de- 
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vised  a  plan  for  the  payment,  under  which  they  could  hold 
the  respondents,  J.  Jerome  Smith  and  P.  F.  Giottonini,  to 
contribution  thereunder,  save  themselves  from  liability,  and 
at  the  same  time  release  the  property  of  the  Gate  City  Oil 
Company,  the  principal  debtor,  from  the  effect  of  the  judg- 
ment, to  the  end  that  it  might  be  sold  to  the  Northern  Oil 
Company,  thus  retaining  the  proceeds  of  such  sale  within 
their  own  control  and  for  their  own  use  and  defeating  re- 
course by  the  defendant  J.  Jerome  Smith  and  F.  F.  Giot- 
tonini against  the  property  of  the  Gate  City  Oil  Company, 
which  had  been  practically  sequestered  to  the  payment  of  the 
judgment.  As  a  part  of  this  plan  C.  L.  Flack,  vice-president 
of  the  defendant  and  principal  debtor,  Gate  City  Oil  Com- 
pany, and  its  surety  on  the  appeal  bond,  deposited  money 
borrowed  on  Mr.  Flack's  personal  credit  with  the  Anglo  and 
London-Paris  National  Bank  in  San  Francisco,  and  by  under- 
standing with  Mr.  Lynch,  arranged  to  have  it  paid  on  the 
judgment  so  that  it  would  appear  to  be  the  money  of  the 
appellant  Lynch,  at  the  same  time  taking  back  an  agreement 
from  Lynch  to  pay  to  Flack  all  money  he  could  recover  by 
way  of  contribution  from  the  defendants  J.  Jerome  Smith 
and  F.  F.  Giottonini.  The  judgment  was  then  fully  satis- 
fied of  record  and  the  sale  of  the  Gate  City  Oil  Company's 
property  was  consummated  to  the  Northern  Oil  Company 
and  the  proceeds  of  the  sale  (four  thousand  dollars  in  form 
of  a  check  and  the  remainder  in  notes)  turned  over  to  Mr. 
Flack  as  vice-president  of  the  Gate  City  Oil  Company.  Mr. 
Flack  personally  received  back  the  surplus  money  over  what 
had  been  deposited  by  him  for  payment  of  the  judgment,  in 
amount  $104.78." 

Appellant  relies  upon  the  form  of  the  entry  on  the  judg- 
ment-book in  satisfaction  of  the  judgment  of  the  San  Joaquin 
Valley  Bank,  which  is  as  follows:  *'The  within  judgment  is 
hereby  fully  paid,  satisfied  and  discharged  this  8th  day  of 
July,  1915,  by  the  payment  of  the  sum  of  $8,145.22-100  same 
being  the  money  of  J.  F.  Lynch";  and  also  upon  the  testi- 
mony of  Flack  and  the  testimony  given  by  appellant  himself. 

Mr.  Flack  was  a  resident  of  Los  Angeles  and  in  the  early 
part  of  July,  1915,  he  met  the  defendant  Lynch  in  San 
Francisco  at  the  Anglo  and  London-Paris  National  Bank. 
The  witness  was  asked  the  following  question:  **Q.  What, 
if  anything,  did  you  have  to  do  with  providing  the  money 


Digitized  by  VjOOQIC 


796    San  Joaquin  V.  Bk.  v.  Gate  City  0.  Co.     [36  Cal.  App. 

for  the  payment  or  satisfaction  of  this  judgment  as  indi- 
cated there  t  A.  Well,  I  gave  Mr.  Lynch  a  certificate  or 
cashier's  check,  I  forget  which  now,  for  eight  thousand  dol- 
lars; I  handed  him  a  check  payable  to  the  California- Anglo 
Bank  for  $250;  and  he  handed  those  to  the  California  Bank. 
I  was  standing  there  when  he  did  it.  He  passed  them 
through  the  window  to  the  bank.  Q.  Was  that  your  money 
by  which  that  judgment  was  discharged!  A.  No,  sir;  I  had 
turned  it  over  to  Mr.  Lynch,  and  he  turned  it  into  the  bank. 
Q.  Was  that  the  money  of  the  Gate  City  Oil  Company!  A. 
No,  sir ;  no  part  of  it.  .  .  .  Q.  State  what,  if  any,  transaction 
took  place  between  you  and  J.  P.  Lynch  on  or  about  the 
eighth  day  of  July,  1915,  with  respect  to  any  money  trans- 
action whereby  he  had  received  any  money  from  you,  or  you 
had  received  any  money  from  him,  the  6th  of  July.  A.  I 
let  Mr.  Lynch  have —  Q.  (Intg.)  I  wish  you  would  tell 
just  what  took  place  between  you  and  Mr.  Lynch.  A.  I  met 
Mr.  Lynch  in  San  Francisco.  I  met  him  at  the  Anglo-Cali- 
fornia Bank.  I  gave  to  Mr.  Lynch  at  that  time —  Q.  (Intg.) 
Mr.  Flack,  the  court  has  sustained  the  objections  to  'gave.' 
A.  I  handed  to  Mr.  Lynch  at  that  time  a  cashier's  check, 
my  recollection  is  for  eight  thousand  dollars,  with  the  under- 
standing— with  the  agreement —  Q.  (Intg.)  I  do  not  care 
about  the  understanding.  State  what  took  place  between 
you.  A.  Mr.  Lynch  gave  me  an  agreement  to  repay  the 
money;  I  handed  him  a  check  for  $250.  We  stepped  up  to 
the  window  of  the  Anglo-California  Bank,  and  he  laid  the 
check  and  the  cashier's  check  down  and  asked  for  a  receipt 
for  that  money.  I  think  he  has  got  the  receipt  now;  and 
then  we  talked  there  with  him  a  little  while  and  went  away. 
Mr.  Lynch  has  got  a  copy  of  our  agreement  and  the  receipt 
that  the  bank  gave  him."  The  agreement  was  then  offered 
and  received  in  evidence  and  is  as  follows: 

**Ia  the  Superior  Court  of  the  State  of  California,  in  and  for 
the  County  of  San  Joaquin. 
"No.  10002. 
"The  San  Joaquin  Valley  Bank,  a  Corporation,  Plaintiff, 

vs. 
"Gate  City  Oil  Company,  a  Corporation,  et  al..  Defendants. 

"This  is  to  certify  and  I  do  hereby  certify,  that  C.  L. 
Flack  has  this  day  advanced  to  me  and  deposited  in  bank 
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for  my  use  and  benefit  the  sum  of  eight  thousand  one  hundred 
and  fifty  (8,150.00)  dollars,  with  which  I  desire  to  pay  and 
will  pay  the  judgment  in  the  above  entitled  action  to  pro- 
tect my  own  property  from  execution  and  in  order  to  secure 
the  said  C.  L.  Flack  in  the  repayment  of  said  money  to  him 
by  me  I  have  this  day  assigned  to  said  Flack  all  the  right, 
title  and  interest  that  I  now  have  or  may  hereafter  have  or 
acquire  in  and  to  all  money  and  things  of  value  that  I  may 
recover  or  collect  or  that  may  be  paid  by  or  collected  from 
the  Gate  City  Oil  Company,  J.  Jerome  Smith  and  F.  F. 
Giottonini,  or  any  of  them  as  a  contribution  or  payment  to 
me  by  them,  or  any  of  them,  or  their  respective  proportions 
or  shares  of  the  judgment  in  the  above  entitled  action,  under 
the  law  of  contribution,  by  reason  of  the  payment  of  said 
judgment  by  me,  one  of  the  co-judgment  debtors  in  said 
action. 

•'(Signed)  J.  F.  Lynch.'* 
**Q.  That  is  the  agreement  to  which  you  referred  in  your 
testimony!  A.  That  is  the  agreement.  I  am  familiar  with 
Mr.  J.  F.  L3mch's  signature,  and  that  is  his  signature.  I 
saw  him  sign  it.  He  has  not  paid  me  back  any  portion  of  the 
moneys  specified  in  that  agreement ;  and  no  one  else  has  paid 
it  to  me.**  On  cross-examination:  *'Q.  You  were  tending  to 
a  sale  of  the  Gate  City  Oil  Company's  interest  to  the  North- 
ern Oil  Company!  A.  That  was  what  I  was  negotiating. 
The  cashier's  check  that  I  have  referred  to  was  issued  by  the 
Bank  of  Riverbank.  I  was  not  an  ofiicer  of  that  bank  at  any 
time.  Q.  When  did  you  obtain  that  cashier's  check  from 
the  bank  at  Riverbank !  A.  I  think  it  was  two  or  three  days 
before  that ;  I  could  not  tell  you  exactly.  Q.  Did  the  North- 
ern Oil  Company,  before  it  would  close  the  trade  for  the 
purchase  of  the  Gate  City,  require  this  judgment  to  be  paid 
off?  A.  Yes,  they  would  not  take  the  property  with  any 
lien  on  it  of  any  kind.  Q.  Didn't  you  get  that  cashier's 
check  from  the  bank  at  Riverbank  for  the  purpose  of  using 
it  in  satisfying  this  judgment!  A.  I  did  not  get  all  the 
money —  Q.  (Intg.)  Will  you  answer  my  question!  A, 
For  the  purpose  of  pa3dng  that  oflf !  I  got  that  check  for  the 
purpose  of  giving  that  money  to  Mr.  Lynch,  or  letting  him 
have  it  so  he  could  pay  it  off.  Q.  Obtain  it  for  the  purpose 
of  paying  the  judgment  of  the  Gate  City  Oil  Company!  A. 
What  I  am  telling  you,  for  the  purpose  of  lending  it  to  Mr. 
Lynch  so  he  could  go  and  pay  it  over.     Q.  Did  you  intend 
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that  the  eight  thousand  dollars  evidenced  by  the  cashier's 
cheek  should  be  used  in  satisfying  the  bank's  judgment 
against  the  Gate  City  Oil  Company!  A.  Yes,  sir;  I  did. 
Q.  That  was  your  intention  and  purpose  when  you  withdrew 
that  money  from  the  bank  at  Riverbank,  was  it  not  t  A.  Yes, 
sir.  .  .  .  Q.  Whose  money  was  that  money  in  the  Bank  of 
Riverbank,  when  you  obtained  the  cashier's  certificate?  A. 
It  was  mine.  Q.  Whose  money  was  it  that  you  drew  a  $250 
check  for!  A.  That  was  mine.  Q.  In  a  Los  Angeles  bank? 
That  was  your  money?  A.  That  was  mine.  Q.  And  it  was 
the  check  of  yours  you  had  drawn  upon  the  bank  of  Los 
Angeles  for  $250,  and  the  eight  thousand  dollar  cashier's 
check  of  the  Bank  of  Riverbank,  that  you  had  with  you  at 
the  Anglo  Bank  in  San  Francisco  f  A.  Yes,  sir.  ...  Q.  At 
that  time  you  were  interested,  as  manager  of  the  Gate  City 
Oil  Company,  in  selling  its  properties  to  the  Northern  Oil 
Company,  were  you  not?  A.  I  was  not  manager,  but  I  was 
interested  in  selling  it;  I  was  vice-president.  Q.  You  were 
there  for  the  purpose  of  doing  whatever  tbe  Northern  Oil 
Company  required,  so  that  you  could  close  the  trade  in  selling 
the  Gate  City  Oil  Company  property!  A.  That  is  what  I 
was  there  for,  to  clean  up  the  title.  I  was  vice-president  of 
the  Gate  City  Oil  Company  that  was  defendant  in  the  San 
Joaquin  Valley  Bank  suit;  I  was  a  bondsman  on  the  appeal 
in  that  case,  and  had  not  been  released  therefrom  at  the  time 
I  met  Mr.  Lynch  in  San  Francisco.  Q.  The  only  security 
that  Mr.  Lynch  gave  you  for  this  $8,150  is  represented  in  this 
agreement  that  has  been  offered  and  received  in  evidence? 
A.  That  is  all.  Q.  In  other  words,  you  were  to  let  him  have 
the  money,  he  was  to  pay  it,  and  then  he  was  to  call  upon 
these  other  people  for  contribution,  and  whatever  he  received 
upon  contribution  he  was  to  pay  back  to  you?  A.  Yes,  sir. 
...  Q.  In  other  words,  you  used  this  money  you  speak  of 
for  the  purpose  of  getting  some  money  back  out  of  J.  Jerome 
Smith  and  F.  F.  Giottonini?  A.  Yes,  sir.  Q.  While  if  you 
paid  it  as  the  Gate  City  Oil  Company's  money,  then,  as  be- 
tween you,  you  could  not  get  any  of  it  back,  is  that  not  so? 
A.  No;  that  is  not  properly  so;  I  am  not  in  the  habit  of 
loaning  eight  thousand  dollars  upon  such  security.  Q.  Didn't 
you  just  simply  transfer  this  money  into  Mr.  Ljrneh's  name 
80  you  might  come  back  in  and  obtain  from  Giottonini  and 
Smith  some  portion  of  that  money?    A.  My  idea  was  to  get 
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the  money;  I  just  made  the  deal  with  Mr.  Lynch  so  Mr. 
Lynch  could  pay  the  judgment,  and  then  Mr.  Lynch,  when 
he  recovered  back,  was  to  pay  me  back  the  amount  of  money 
that  he  got;  and  if  I  say  so,  he  will  have  to  pay  it  all  back. 
Q.  In  other  words,  you  are  using  Mr.  Lynch  as  a  convenience 
to  get  back  some  of  the  money  from  Smith  and  Qiottonini? 
...  A.  I  did  not  put  it  that  way,  as  'a  convenience.'  Q. 
Well,  you  expected,  by  operating  through  Mr.  Lynch  in  the 
way  you  have  testified,  that  you  stood  a  chance  to  get  back 
some  of  the  money  from  Smith  and  Giottoninit  A.  Yes,  I 
thought  I  would  get  it  back." 

He  testified  further  that  upon  delivery  of  his  checks  to  the 
Anglo  Bank,  the  Northern  Oil  Company  paid  him  four  thou- 
sand dollars,  which  was  the  first  installment  to  be  paid  upon 
the  transfer  of  the  property,  and  he  deposited  that  money  to 
his  credit  in  the  Bank  of  Riverbank,  and  that  the  Northern 
Oil  Company  also  delivered  the  notes  and  other  securities 
making  up  the  balance  of  the  purchase  price. 

Defendant  J.  F.  Lynch  testified  that  he  met  Mr.  Flack  in 
San  Francisco  on  the  6th  of  July,  1915,  and  being  asked  what 
occurred  at  the  time  between  them,  answered:  ''Well,  I  had 
explained  to  Mr.  Flack  in  Stockton  before,  in  reference  to 
this  judgment,  and  I  told  him  that  I  was  a  little  afraid  about 
this  judgment,  that  the  execution  might  issue  and  be  levied 
upon  my  property,  and  that  he  had  agreed  to  help  me  out 
in  the  matter,  and  I  expected  him  to  do  so,  and  he  said  he 
would  see  about  it."  He  testified  he  received  checks  from 
Mr.  Flack  to  the  amount  of  $8,250  on  the  6th  of  July,  and 
that  he  deposited  it  in  the  bank  at  San  Francisco.  **Q.  What 
was  afterward  done  with  itf  A.  It  was  sent  to  the  bank  here 
in  Stockton  to  pay  this  San  Joaquin  Valley  Bank  judgment. 
I  am  the  applicant  for  contribution  here.  I  was  present 
when  this  memorandum  was  made  on  the  judgment  book  'H' 
of  the  superior  court  of  this  county.  The  money  was  paid 
over  at  that  time  and  place  as  there  indicated,  and  it  was 
my  money;  I  borrowed  it  from  Mr.  Flack;  I  have  not  paid 
him  back;  I  still  owe  him  the  money." 

W.  F.  Duflfy,  cashier  of  the  Anglo  and  London-Paris 
National  Bank,  made  a£Bdavit:  ''That  on  or  about  the  sixth 
day  of  July,  1915,  one  C.  L.  Flack,  accompanied  by  one  J.  F. 
Lynch,  and  two  gentlemen  representing  the  Northern  Oil 
Company,  came  to  said  Anglo   and   London-Paris  National 
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Bank,  and  said  Flack  then  and  there  delivered  to  affiant  a 
cashier's  check  on  the  First  National  Bank  of  Riverbank,  in 
the  sum  of  eight  thousand  dollars,  and  a  check  of  C.  L.  Flack 
drawn  on  the  First  National  Bank  of  Los  Angeles,  in  the 
sum  of  $250,  and  instructed  affiant  that  said  check  be  for- 
warded by  said  Anglo  and  London-Paris  National  Bank  to 
the  Stockton  Savings  and  Loan  Society,  at  Stockton,  Cali- 
fornia, to  be  by  said  Stockton  Savings  and  Loan  Society 
utilized  to  whatever  extent  might  be  necessary  to  satisfy  the 
judgment,  interest  and  costs,  laying  in  judgment,  rendered 
in  favor  of  the  San  Joaquin  Valley  Bank  against  the  Gate 
City  Oil  Company,  the  proceeds,  if  any,  remaining  after  the 
satisfaction  of  such  judgment,  interest,  and  costs,  to  be  re- 
turned to  said  Anglo  and  London-Paris  National  Bank  and 
held  subject  to  the  order  of  said  C.  L.  Flack.  That  said 
C.  L.  Flack,  or  said  J.  F.  Lynch,  stated  to  affiant  at  said 
time  and  place  that  he  wanted  it  to  be  understood  that  the 
aforesaid  sum  of  $8,260  was  being  paid  by  said  J.  F.  Lynch ; 
that  immediately  after  handing  affiant  the  aforesaid  checks, 
said  C.  L.  Flack  deposited  with  said  Anglo  and  London-Paris 
National  Bank,  to  the  credit  of  the  aforesaid  First  National 
Bank  of  Riverbank,  a  voucher  check  drawn  by  Northern  Oil 
Company,  in  favor  of  Gate  City  Oil  Company,  in  the  amount 
of  four  thousand  dollars." 

Thomas  E.  Connolly,  cashier  of  the  Stockton  Savings  and 
Loan  Society,  made  affidavit  that  on  the  seventh  day  of  July, 
1915,  he  had  a  conversation  by  telephone  with  the  Anglo  and 
London-Paris  National  Bank  with  reference  to  the  payment 
of  the  judgment  in  question  in  which  he  was  informed  by 
the  latter  bank  that  a  deposit  of  $8,250  had  been  made  with 
the  latter  bank  to  be  used  in  satisfying  said  judgment,  and 
on  the  same  day  he  received  a  letter  from  that  bank  dated 
July  6th,  informing  his  bank  of  the  deposit  and  the  pur- 
pose for  which  it  was  made,  and  stating,  among  other  things: 
*'Mr.  J.  F.  Lynch,  as  one  of  the  interested  parties,  states  that 
he  will  call  on  you  to-morrow  morning,  and  desires  to  co- 
operate with  you  in  the  satisfaction  of  this  judgment.  Mr. 
Lynch,  however,  is  without  authority  in  the  matter,  and  we 
would  request  that  prompt  action  be  taken  in  accordance  with 
the  terms  of  this  letter.  It  is  his  desire  that  when  payment 
is  made  it  shall  be  specifically  stated  in  the  records  that  it 
is  he,  personally,  who  is  satisfying  the  judgment,  his  object 
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bein^  to  lay  the  foundation  for  a  daim  against  his  codefend- 
ants  for  their  proportion  of  the  judgment.  If  it  can  be 
handled  in  this  way,  it  will  be  an  act  of  courtesy  to  Mr. 
Lynch,  but  the  judgment  should  be  satisfied  even  if  his  wishes 
in  this  respect  cannot  be  met."  The  letter  closes  with  a 
request  that  report  be  made  of  the  satisfaction  of  the  judg- 
ment, etc. 

R.  B.  Teefy,  cashier  of  the  San  Joaquin  Vall^  Bank,  plain- 
tiflf  in  the  action,  made  affidavit:  That  Thomas  B.  Connolly, 
cashier  of  Stockton  Savings  and  Loan  Society,  on  July  8, 
1915,  '^  handed  witness  as  cashier  of  plaintiff  company  a  cer- 
tificate of  deposit  for  the  sum  of  $8,145,22,  drawn  in  favor 
of  the  said  San  Joaquin  Valley  Bank  as  and  for  the  pay- 
ment in  full  of  the  judgment  heretofore  rendered  in  favor 
of  the  San  Joaquin  Valley  Bank  and  as  against  said  defend- 
ants in  the  action  entitled  as  above.  That  said  deponent  on 
behalf  of  the  said  San  Joaquin  Valley  Bank  thereupon  ac- 
cepted said  certificate  of  deposit  in  full  payment  and  satis- 
faction of  said  judgment,  and  entered  upon  the  records  in 
said  clerk's  office  the  following  statement,  to  wit:  *The  within 
judgment  is  hereby  fully  paid,  satisfied  and  discharged  this 
1 8th  day  of  July,  1915,  by  the  payment  of  the  sum  of 
$8,145.22-100  same  being  the  money  of  J.  P.  Lynch.' 
(Signed)  'The  San  Joaquin  Valley  Bank,  by  R.  B.  Teefy, 
Cashier.'  "  He  further  deposed:  ''That  deponent  did  not  at 
said  time  know,  and  does  not  now  know,  who  furnished  the 
money  for  the  payment  of  said  judgment  as  evidenced  by 
said  certificate  of  deposit,  but  that  one  J.  P.  Lynch  was  pres- 
ent at  the  time  of  said  payment  and  said  delivery  of  said 
certificate  of  deposit  by  said  Thomas  £.  Connolly  to  de- 
ponent, and  then  and  there  requested  deponent  to  make  the 
written  statement  'same  being  money  of  J.  P.  Lynch.'  That 
deponent  was  advised  by  counsel  that  such  writing  could  work 
no  injury  to  said  the  San  Joaquin  Valley  Bank,  and  as  a 
matter  of  closing  the  transaction,  deponent  wrote  said  state- 
ment, 'same  being  money  of  J.  P.  Lynch.'  "  A  copy  of  the 
certificate  of  deposit  referred  to  showed  that  the  money  was 
deposited  by  the  Stockton  Savings  and  Loan  Society. 

It  is  unnecessary  to  go  further  into  the  evidence,  of  which 
there  was,  together  with  the  facts  above  appearing,  sufficient 
to  show  that  the  claim  made  by  respondents,  quoted  .?'Mwe 
from  their  brief,  is  clearly  established  and  that  the  court  was 
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fully  justified  in  making  its  findings  and  that  tlie  order  ap- 
pealed from  is  abundantly  supported.  It  seems  to  us  that 
ivhat  took  place  between  Flack  and  Lynch  in  the  Anglo  and 
London-Paris  National  Bank,  at  the  time  Flack's  certified 
check  on  the  Bank  of  Biverbank  for  eight  thousand  dollars 
and  his  check  on  a  Los  Angeles  bank  for  $250  were  passed 
over  the  counter  of  said  Anglo  Bank  was  mere  camouflage 
which  failed  to  conceal  the  true  nature  of  the  transaction. 

Appellant  urges  the  point  that  it  was  error  for  the  court 
to  admit,  over  appellant's  objection,  the  various  affidavits 
introduced  by  respondents  to  meet  the  motion  which  was 
itself  based  upon  Lynch 's  affidavit.  There  is  no  merit  in 
this  contention.  (Code  Civ.  Proc,  sec.  2009;  California  M. 
&  8.  Bank  v.  Graves,  129  Cal.  649,  [62  Pac.  259] ;  Guardian- 
skip  of  Van  Loan,  142  Cal.  423,  [76  Pac.  37].) 

The  entry  on  the  margin  of  the  judgment-book  referring 
to  the  payment  of  the  judgment,  to  wit:  ''same  being  the 
money  of  J.  F.  Lynch,"  was  the  statement  of  an  immaterial 
fact,  was  unknown  to  be  the  fact  by  the  cashier  of  the  bank 
who  made  it  and  was  made  to  carry  out  the  plan  concocted 
in  the  Anglo  and  London-Paris  National  Bank.  It  was  not 
conclusive  on  anybody  and  was  in  violation  of  the  actual 
facts.  Appellant's  right  to  contribution  under  section  709 
of  the  Code  of  Civil  Procedure  depended  entirely  upon  his 
paying  the  judgment,  and  as  he  did  not  pay  it,  he  failed  to 
establish  any  right  to  contribution.  There  is  no  question  as 
to  the  scope  of  section  709  of  the  Code  of  Civil  Procedure, 
for  it  has  been  held  by  this  court  that  a  rule  of  procedure 
and  not  a  maxim  of  substantive  law  is  announced  by  that 
statute.  ''It  simply  provides  a  convenient  method  of  enfor- 
cing contribution  by  a  judgment  debtor  who  had  paid  a  judg- 
ment as  against  a  codefendant  or  codefendants  liable  for  a 
proportion  of  the  debt."  {Dow  v.  Sunset  TA.  A  Tel.  Co., 
162  Cal.  136,  138,  [121  Pac.  379].) 

Respondents  advance  the  point  that  the  principal  debtor, 
the  Gate  City  Oil  Company,  and  J.  F.  Lynch  having  appealed 
from  the  judgment  and  having  given  an  undertaking  staying 
execution  of  the  judgment,  the  original  sureties  (respond- 
ents here)  were  thereby  released  so  far  as  any  right  to  con- 
tribution is  concerned.  This,  for  the  reason  that  "if  the 
rule  were  otherwise  it  would  permit  the  property  of  the  prin- 
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cipal  debtor  to  be  released  and  disposed  of  and  thereby  shift 
payment  to  other  and  prior  sureties."     (Citing  cases.) 

We  do  not  find  it  necessary  to  pass  upon  the  point.  The 
order  of  the  court  finds  ample  support  in  the  evidence,  and 
it  is  therefore  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[CiT.  No.  2327.    IFInt  Appellate  District.— April  16,  1918.] 

FANNY  CRITTENDEN  et  al.,  AppeUants,  v.  JOSEPH  A. 
MURPHY  et  al.,  Respondents. 

Parent  and  Chhj)— Torts  of  Minor— Liabiutt  of  Parent. — The  mer^ 
fact  of  pareatage  alone  does  not  render  a  parent  liable  for  the  torts 
of  his  minor  child,  unauthorized  and  unratified  by  the  parent,  and 
the  liability,  if  any,  must  rest  upon  a  showing  of  agency  and  the 
doctrine  of  respondeat  superior. 

Negligence — Duty  of  Owner  of  Automobile  to  Traveling  PuBLrc. — 
The  owner  of  an  automobile  owes  the  duty  to  the  traveling  public 
to  see  to  it  that  his  car,  when  driven  on  the  streets  with  his  permis- 
sion and  for  the  purposes  for  which  the  car  was  purchased,  should 
be  driven  carefully  and  with  due  consideration  to  their  rights; 
and  the  owner  should  not  in  good  conscience  be  allowed  to  disclaim 
his  responsibility  on  the  ground  that  the  use,  thus  contemplated  and 
authorized  by  him,  is  permissive  only. 

Id.— Driving  of  Automobile  bt  Minor  With  Parents'  Permission — 
LiABiLTTT  OF  PARENTS. — Where  R  minor  with  his  parents'  permis- 
sion takes  out  their  automobile  and  drives  it  so  recklessly  as  to 
cause  it  to  run  off  the  highway  and  to  strike  a  person  standing  on 
the  sidewalk,  the  parents  are  liable  for  the  injuries  caused  thereby. 

Id. — Action  for  Personal  Injuries — Pleading — Sufficiency  of  Com- 
plaint.— In  an  action  for  damages  for  personal  injuries  received 
from  being  struck  by  an  automobile  driven  by  the  minor  son  of  de- 
fendants, the  complaint  states  a  cause  of  action  where  it  is  alleged 
that  the  defendants  are  the  ovmers  of  the  machine,  that  the  same 
was  purchased  for  their  pleasure,  comfort,  and  enjoyment  and  not 
for  business  purposes,  that  the  son  was  at  all  times  authorized  and 
permitted  by  defendants  to  drive  the  car,  and  that  at  and  imme- 
diately prior  to  the  accident  the  son  was  driving  tlio  autoinobild 
with  the  consent,  knowledge,  and  permission  of  defendants,  and  was 
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acting  in  furtherance  of,  and  not  apart  from,  the  service  and  con- 
trol of  defendants,  and  within  th«  purposes  for  which  the  ear  was 
purchased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Julian  H.  Biddle,  for  Appellants. 

Wm.  A.  Kelly,  for  Respondents. 

Jesse  H.  Steinhart,  and  Lawrence  L.  Levy,  Amiei  Curiae, 
on  Behalf  of  Appellants. 

ZOOK,  J.,  pro  tern, — ^Plaintiffig  appeal  from  a  judgment  for 
defendants  after  demurrer  sustained  to  their  amended  com- 
plaint. The  action  is  one  for  damages  for  personal  injuries 
suffered  by  Mrs.  Crittenden  as  a  result  of  her  being  struck 
by  an  automobile  driven  by  Thomas  C.  Murphy,  the  minor 
son  of  defendants.  The  negligent  driving  of  the  automobile 
by  the  son,  the  happening  of  the  accident,  and  the  conse- 
quent injury  to  plaintiff  are  properly  alleged  in  the  com- 
plaint, and  the  sole  question  on  this  appeal  is  the  sufficiency 
of  the  complaint  to  charge  the  parents  with  liability  for  the 
son's  tort.  These  allegations  are  in  substance  as  follows: 
That  defendants  are  the  owners  of  the  automobile  in  question ; 
that  the  same  was  purchased  for  the  pleasure,  comfort,  and 
enjoyment  of  defendants  and  their  said  minor  son  and  not 
for  business  purposes;  that  the  son  was  at  all  times  author- 
ized and  permitted  by  defendants  to  drive  the  automobile 
for  himself  and  for  defendants,  and  that  at  and  immediately 
prior  to  the  time  of  the  accident,  the  son  was  driving  the  auto- 
mobile with  the  consent,  knowledge,  and  permission  of  de- 
fendants, and  was  ''acting  in  furtherance  of,  and  not  apart 
from,  the  service  and  control  of  these  defendants,  and  within 
the  purposes  for  which  said  automobile  was  purchased." 

The  question  whether  or  not,  under  the  facts  above  set 
forth,  the  parents  are  to  be  held  liable  for  the  negligence  of 
their  minor  son  has  never  been  decided  in  California,  although 
there  have  been  a  number  of  decisions  upon  the  subject  in 
other  jurisdictions.     (See  note  to  Oriffin  v.  Bussdl,  L.  R.  A. 
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1916P,  223.)  It  is  conceded  in  all  of  the  cases  that,  under 
our  system  of  jurisprudence,  the  mere  fact  of  parentage 
alone  does  not  render  a  parent  liable  for  the  torts  of  his  minor 
child,  unauthorized  and  unratified  by  the  parent,  and  that 
the  liability,  if  any,  must  rest  upon  a  showing  of  agency  and 
the  doctrine  of  respondeat  superior.  In  those  cases  in  which 
it  appeared  that,  at  the  time  of  the  accident,  the  son  was 
engaged  in  carrying  the  parents  or  other  members  of  the 
family  in  the  machine,  the  courts  are  practically  unanimous 
in  holding  that  the  son  was  the  agent  of  the  parent;  but, 
where  the  son  was  alone  in  the  machine,  and  not  engaged  in 
performing  some  act  expressly  for  the  parent,  the  courts  have 
divided  on  the  question.  The  reasoning  of  those  cases  which 
hold  the  parent  liable  is  well  expressed  by  the  following 
quotation  from  the  case  of  Birch  v.  Abercrombie,  74  Wash. 
486,  [50  L.  R.  A.  (N.  S.)  59,  133  Pac.  1020].  '*The  daugh- 
ter  was  using  the  machine  for  the  very  purpose  for  which 
the  father  owned  it,  kept  it,  and  intended  that  it  should 
be  used.  It  was  being  used  in  furtherance  of  the  very  pur- 
poses of  his  ownership,  and  by  one  of  the  persons  by  whom 
he  intended  that  purpose  should  be  carried  out.  It  was  in 
every  just  sense  being  used  in  his  business  by  his  agent. 
There  is  no  possible  distinction,  either  in  sound  reason,  sound 
morals,  or  sound  law,  between  her  legal  relation  to  the 
parent  and  that  of  a  chauflPeur  employed  by  him  for  the 
same  purpose.  The  fact  that  the  agency  was  not  a  business 
agency,  nor  the  service  a  remunerative  service,  has  no  bear- 
ing upon  the  question  of  liability.  In  running  his  vehicle, 
she  was  carrying  out  the  general  purpose  for  which  he  owned 
it  and  kept  it.  No  other  element  is  essential  to  invoke  the 
rule  of  respondeat  superior.  ...  It  seems  too  plain  for  cavil 
that  a  father  who  furnishes  a  vehicle  for  the  customary 
conveyance  of  the  members  of  his  family  makes  their  convey- 
ance by  that  vehicle  his  affair — that  is,  his  business — and 
anyone  driving  the  vehicle  for  that  purpose  with  his  consent, 
express  or  implied,  whether  a  member  of  his  family  or  an- 
other, Is  his  agent.  The  fact  that  only  one  member  of  the 
family  was  in  the  vehicle  at  the  time  is  in  no  sound  sense  a 
differentiating  circumstance  abrogating  the  agency.  It  was 
within  the  general  purpose  of  the  ownership  that  any  mem- 
ber of  the  family  should  use  it,  and  the  agency  is  present  in 
the  use  of  it  by  one  as  well  as  by  all." 
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''Any  other  view  would  set  a  premium  upon  the  failure 
of  the  owner  to  employ  a  competent  chauflfeur  to  drive  an 
automobile  kept  for  the  use  of  members  of  his  family,  even 
if  he  knew  they  were  grossly  incompetent  to  operate  it  for 
themselves." 

We  are  satisfied  that  the  rule  thus  laid  down  is  the  correct 
one,  not  only  because  of  the  fact  that  the  use  of  the  machine 
by  the  son  for  his  own  pleasure  was  contemplated  when  it 
was  purchased,  but  also  because  of  the  very  nature  of  the 
automobile  itself.  While  it  is  true  that  the  automobile  is  not 
in  itself  a  dangerous  instrument,  nevertheless  it  demands  a 
very  high  degree  of  care  and  skill  in  its  management  upon 
the  highway;  and  it  must  be  recognized  that,  in  the  hands 
of  an  incompetent  or  reckless  youth,  it  has  immense  poten- 
tiality for  harm  to  others.  Therefore,  the  owner  owes  the 
duty  to  the  traveling  public  to  see  to  it  that  his  car,  when 
driven  on  the  streets  with  his  permission  and  for  the  pur- 
poses for  which  the  car  was  purchased,  should  be  driven  care- 
fully and  with  due  consideration  to  their  rights;  and  the 
owner  should  not  in  good  conscience  be  allowed  to  disclaim 
his  responsibility  on  the  ground  that  the  use,  thus  contem- 
plated and  authorized  by  him,  is  permissive  only.  When,  as 
is  alleged  in  the  complaint  in  the  case  at  bar,  the  son  with 
his  parents'  permission  takes  the  car  out  and  drives  it  so 
recklessly  as  to  cause  it  to  run  oflf  the  highway  and  to  strike 
plaintiff  standing  on  the  sidewalk,  it  is  in  effect  the  negli- 
gence of  the  parents  in  permitting  the  reckless  son  to  drive 
that  is  the  real  cause  of  the  injury.  And  we  find  this  prin- 
ciple recognized  in  the  statutes  of  California,  for  section  19 
of  the  Motor  Vehicle  Act  of  1915,  (Stats.  1915,  p.  406),  which 
was  in  effect  at  the  time  of  the  accident,  provides  as  follows : 
**No  person  shall  allow  a  motor  vehicle  owned  by  him  or 
under  Jiis  control  to  be  operated  by  any  person  who  has  no  legal 
right  to  do  so,  or  in  violation  of  the  provisions  of  this  act." 
The  complaint  in  the  case  at  bar  certainly  shows  an  utter 
disregard  by  defendants'  son  of  the  rules  of  the  road  laid 
down  in  the  act  in  question.  And  in  1917,  the  legislature 
went  a  step  further,  in  an  amendment  to  section  24  of  the 
Motor  Vehicle  Act,  (Stats.  1917,  p.  407,  sec.  18),  where  it 
is  provided  that  no  minor  shall  in  any  event  operate  any  auto- 
mobile without  a  license,  and  that  as  a  prerequisite  to  obtain- 
ing such  license,  the  narent  or  guardian  of  such  minor  must 
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join  in  the  application  therefor;  and  it  is  there  further  pro- 
vided **that  any  negligence  of  a  minor,  so  licensed,  in  oper- 
ating or  driving  a  motor  vehicle  upon  the  public  highway, 
whether  as  chauflPeur  or  operator,  shall  be  imputed  to  the 
person  or  persons  who  shall  have  signed  the  application  of 
such  minor  for  said  license,  which  person  or  persons  shall  be 
jointly  and  severally  liable  with  such  minor  for  any  dam- 
ages caused  by  such  negligence. '^  It  may  be  noted  that  the 
provision  just  quoted  makes  the  parent  liable  even  though 
he  neither  owns  nor  controls  the  machine  driven  by  the 
minor,  and  to  that  extent  it  creates  a  new  liability ;  but,  for 
the  reasons  above  set  forth,  we  are  satisfied  that  under  the 
law  as  it  stood  at  the  time  of  the  accident  in  the  case  at  bar, 
the  complaint  herein  stated  a  good  cause  of  action  against 
the  defendants. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  with 
directions  to  the  lower  court  to  overrule  the  demurrer  to  the 
complaint. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Civ.  No.  1748.     Third  Appellate  District.— October  31,  1917.] 

H.   E.   BRADLEY,  Appellant,   v.  ROLAND   McDONALD 
et  al.,  Respondents. 

Claim  and  Delivery — Reooveey  or  Bae  Fixtures — Sale  Under  Con- 
ditional Contract — Payment — Finding  Supported  by  Evidence. — 
In  thiB  action  in  claim  and  delivery  to  recover  certain  bar  fixtures 
sold  by  plaintiff's  awignor  under  a  conditional  sale  contract,  and 
purchased  by  the  defendant  at  a  trustee's  sale  in  the  matter  of 
the  estate  of  the  bankrupt  vendee,  it  is  held  that  the  finding  that 
such  vendee  had  fully  paid  the  money  required  of  him  under  the 
terms  of  such  contract  is  supported  by  the  evidence. 

Id. — ^Judgment — Alternative  Provision — ^When  Unnecessary. — Tn  an 
action  in  claim  and  delivery  the  plaintiff  cannot  complain  that  the 
judgment  in  favor  of  the  defendant  omits  the  alternative  provision 
for  a  money  judgment  in  case  delivery  cannot  be  made,  where  it 
is  found  that  title  and  possession  are  in  the  dcfcTidant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.     Howard  A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Henry  K.  Norton,  and  Wilbur  Bassett,  for  Appellant. 
E.  L.  Foster,  and  Charles  A.  Bamhart,  for  Respondents. 

CHIPMAN,  P.  J. — Plaintiff  brings  the  action  in  claim  and 
delivery  as  the  assignee  of  the  Brunswick-Balke-CoUender 
Company,  hereinafter  referred  to  as  the  CoUender  Company. 
It  is  alleged  in  the  complaint  that  on  the  tenth  day  of  March, 
1912,  the  CoUender  Company  was  and  ever  since  until  the 
seventeenth  day  of  January,  1913,  has  been  the  owner  and 
entitled  to  the  immediate  possession  of  certain  saloon  fixtures, 
the  articles  referred  to  being  embraced  in  what  is  designated 
in  the  record  as  the  first  contract,  and  that  the  said  CoUender 
Company  was  on  the  said  seventeenth  day  of  January,  1913, 
the  owner  and  entitled  to  the  immediate  possession  of  four 
booths  with  four  mahogany  tables  referred  to  in  the  record  as 
embraced  in  what  is  termed  the  second  contract  of  sale,  and 
that  on  the  said  seventeenth  day  of  January,  1913,  said  com- 
pany transferred  and  assigned  all  its  right,  title,  and  inter- 
est in  and  to  said  goods  and  chattels  to  the  plaintiff,  who 
thereupon  became  and  ever  since  has  been,  and  is  now,  the 
owner  and  entitled  to  the  possession  of  the  said  goods  and 
chattels,  all  of  which  are  alleged  to  be  of  the  value  of  two 
thousand  dollars.  That  tbe  defendants  McDonald  and  Allen 
**  without  the  consent  of  the  plaintiff  and  against  his  will, 
now  detain  the  said  goods  and  chattels  from  the  possession  of 
said  plaintiff."  It  is  also  aUeged  "that  the  said  goods  and 
chattels  are  now  in  the  actual  possession  of  defendant  L. 
Allen,  but  that  plaintiff  is  informed  and  believes,  and  on  such 
information  and  belief  so  alleges  the  fact  to  be,  that  defend- 
ant L.  Allen  is  the  agent  for  defendant  McDonald  and  has 
been  at  all  times  and  is  now  acting  under  instructions  from 
said  defendant  McDonald  in  this  matter.'*  Alleges  that  on 
said  seventeenth  day  of  January,  1913,  and  before  the  com- 
mencement of  this  action,  plaintiff  demanded  of  defendants, 
and  each  of  them,  possession  of  said  goods  and  possession  was 
refused,  and  that  defendants,  and  each  of  them,  stiU  unlaw- 
fully withhold  and  detain  the  said  goods  and  chattels  to  the 
damage  of  plaintiff  in  the  sum  of  two  thousand  dollars. 

A  general  demurrer  was  overruled  and  defendants  an- 
swered; denied  on  information  and  belief  that  the  CoUendei 
Company  was  the  owner  of  said  goorls  as  alleged  in  the  com- 
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plaint,  and  denied  that  it  had  transferred  and  assi^ed  its 
right  in  the  said  goods  to  the  plaintiff  and  that  the  plaintiff 
is  the  owner  and  entitled  to  the  immediate  possession  of  the 
same ;  alleged  that  the  said  property  was  of  no  greater  value 
than  one  thousand  dollars;  denied  that  the  defendants  de- 
tained said  goods  otherwise  than  as  hereinafter  set  forth; 
denied  that  the  said  defendant  Allen  is  the  agent  of  defend- 
ant McDonald  or  is  acting  under  his  instructions  in  any 
manner  or  at  all;  denied  that  they  unlawfully  withhold  and 
detain  said  goods  from  the  possession  of  plaintiff  to  his  dam- 
age as  alleged. 

For  separate  answer  and  defense,  the  defendants  allege 
that  the  property  described  in  the  plaintiff's  complaint  was 
part  of  the  estate  of  F.  M.  Carrillo,  a  bankrupt,  and  that  the 
trustee  in  bankruptcy,  under  and  by  virtue  of  an  order  of  the 
referee  in  bankruptcy  in  and  for  the  county  of  Eem,  sold  at 
public  sale  all  the  right,  title,  and  interest  of  the  bankrupt, 
F.  M.  Carrillo,  to  the  defendant,  L.  Allen,  and  that  the  latter 
is  now  the  owner  of  all  the  right,  title,  and  interest  of  F.  M. 
Carrillo,  a  bankrupt  as  aforesaid,  and  that  said  Carrillo  was 
declared  a  bankrupt  by  the  United  States  district  court,  in 
and  for  the  southern  district  of  California,  northern  division, 
on  or  about  the  twenty-fifth  day  of  May,  1912,  That  said 
CoUender  Company  sold  the  said  goods  and  chattels  to  said 
Carrillo,  and  that  he  had  paid  large  sums  of  money  on  ac- 
count of  the  purchase  thereof,  and  that  the  said  CoUender 
Company  had  failed  to  give  credit  for  the  full  amount  paid 
thereon  by  said  Carrillo,  and  that  these  defendants  have  de- 
manded of  said  CoUender  Company  that  they  give  proper 
credit  for  payments  made,  and  stated  that  when  such  amount 
was  ascertained,  the  defendant  Allen  would  pay  the  said 
CoUender  Company  the  correct  amount.  Allege  that  defend- 
ant Allen  is  willing,  ready,  and  able  to  pay  the  correct  bal- 
ance due  thereon. 

The  cause  was  tried  by  the  court,  a  jury  having  been  ex- 
pressly waived,  and  the  court  made  the  foUowing  findings: 
That  it  was  stipulated  that  plaintiff  was  simply  the  assignee 
of  the  CoUender  Company  for  the  purpose  of  this  suit,  **and 
111  at  aU  defenses  raised  by  the  defendants  were  applicable  in 
111  is  action  against  the  plaintiff."  That  the  property  de- 
y  nhcd  in  plaintiff's  compliant  was  sold  to  Carrillo  under 
Uvo  contracts  of  sale,  the  first  being  for  certain  bar  fixtures 
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and  the  second  for  four  booths  and  four  mahogany  tables. 
That  the  first  contract  or  agreement  for  sale  of  proper"^"  re- 
ferred to  therein  '*had  been  fully  paid  by  F.  M.  Carrillo,  and 
that  nothing  was  due  thereon."  That  it  was  stipulated  by 
the  respective  parties  that  the  value  of  all  the  personal  prop- 
erty was  one  thousand  dollars.  That  the  property  described 
in  plaintifiP's  complaint  was  part  of  the  estate  of  F.  M.  Car- 
rillo, a  bankrupt,  **and  that  the  trustee  in  bankruptcy,  J.  W. 
McGrath,  the  duly  appointed,  qualified,  and  acting  trustee  in 
bankruptcy  for  the  said  estate,  under  and  by  virtue  of  an 
order  of  the  referee  in  bankruptcy  in  and  for  the  county  of 
Kern,  state  of  California,  sold  at  public  sale,  all  the  right, 
title,  and  interest  of  the  bankrupt,  F.  M.  Carrillo,  to  the  de- 
fendant, L.  Allen,  and  that  the  defendant,  L.  Allen,  was  the 
owner  of  all  the  right,  title,  and  interest  of  F.  M.  Carrillo,  a 
bankrupt,  and  that  the  said  F.  M.  Carrillo  was  declared  a 
bankrupt  ...  on  or  about  May  25,  1912."  That  the  defend- 
ants do  not  detain  the  goods  and  chattels  from  the  possession 
of  the  plaintiff  mentioned  in  the  first  contract;  that  the  said 
goods  and  chattels  referred  to  in  the  second  contract  **are  in 
the  actual  possession  of  the  defendant,  L.  Allen,  and  that  L. 
Allen  is  not  the  agent  of  defendant  Roland  McDonald,  nor  is 
he  acting  under  instructions  from  the  said  defendant  Mc- 
Donald in  this  matter";  that  before  the  commencement  of 
this  action,  plaintiff  demanded  of  the  defendants  at  the  time 
and  as  alleged  in  the  complaint  the  possession  of  said  goods 
and  chattels,  and  defendants  refused,  and  still  refuse,  to  de- 
liver the  same  to  plaintiff;  that  on  the  seventeenth  day  of 
January,  1913,  the  Collender  Company  assigned,  for  the  pur- 
poses of  this  action,  all  its  right  and  interest  in  said  goods; 
that  the  defendants  have  not  damaged  the  plaintiff  in  the  sum 
of  two  thousand  dollars  by  withholding  and  detaining  the 
same  as  alleged;  that  defendant  Allen  is  the  owner  of  and 
entitled  to  the  immediate  possession  of  the  goods  mentioned 
in  the  first  contract,  "and  that  the  said  contract  for  sale  oft 
same  to  P.  M.  Carrillo  had  been  fully  paid  and  discharged, 
and  the  title  to  said  property  was  vested  in  F.  M.  Carrillo  at 
the  time  that  the  said  F.  M.  Carrillo  was  declared  a  bank- 
rupt, and  that  the  trustee  in  bankruptcy  of  his  estate  had  the 
title  and  right  of  possession  to  said  property,  and  sold  the 
same  to  the  defendant,  L.  Allen,  for  a  valuable  considera- 
tion''; that  the  second  contract  was  not  paid  in  full  by  Car- 
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rillo  and  title  to  same  had  not  passed  from  plaintiff's  as- 
signor, **but  that  said  four  booths  and  four  mahogany  tables 
at  all  times  have  been  and  are  now  the  property  of  the  plain- 
tiff," and  that  the  value  thereof  is  the  sum  of  $425,  ''the  bal- 
ance due  on  the  second  agreement.''  That  all  said  property 
is  now  in  the  possession  of  the  defendant,  L.  Allen. 

As  conclusions  of  law,  the  court  found  that  defendant 
Allen  is  the  owner  of  and  entitled  to  the  immediate  possession 
of  the  goods  mentioned  in  the  first  contract;  that  the  plain- 
tiff is  the  owner  and  entitled  to  the  immediate  possession  of 
the  four  booths  and  four  mahogany  tables  mentioned  in  the 
second  contract,  **and  in  case  delivery  of  the  same  cannot  be 
had,  then  for  the  value  thereof,  to  wit,  the  sum  of  $425 ;  and 
plaintiff  is  entitled  to  his  costs  of  suif  Judgment  was  ac- 
cordingly entered. 

By  the  judgment,  it  was  ordered,  adjudged,  and  decreed 
that  the  defendant,  Allen,  is  the  owner  of  and  entitled  to  the 
immediate  possession  of  all  the  goods  mentioned  in  the  first 
contract,  but  there  was  no  alternative  provision  in  that  con- 
nection for  money  judgment  in  case  possession  could  not  be 
delivered.  As  to  the  second  contract,  the  judgment  was  for 
immediate  possession  of  the  goods  therein  mentioned,  **and 
in  case  delivery  of  the  same  cannot  be  had,  then  for  the  value 
thereof,  to  wit,  the  sum  of  $425,  together  with  interest 
thereon  at  the  rate  of  seven  per  cent  (7%)  per  annum  from 
date  until  paid.*' 

Plaintiff  appeals  from  the  judgment. 

No  contention  arises  concerning  the  second  of  these  con- 
tracts and  it  need  not  be  considered.  The  question  here  is 
simply:  Is  the  finding  supported  by  the  evidence  that  the  first 
contract  was  fully  paid  1  This  contract  in  effect  provides  for 
a  conditional  sale  and  took  the  form  of  a  lease  for  the  term 
of  twelve  months  and  two  days  from  date  (March  29,  1910) 
on  the  following  terms:  "$625  upon  the  execution  of  the  con- 
tract and  the  further  sum  of  $80  to  be  paid  on  the  first  day 
of  every  month  ensuing,  commencing  May  1,  1910,  until  the 
full  term  of  eleven  months  and  two  days  from  this  date  shall 
have  expired,  said  payments  being  for  the  rental  use  and 
wear  of  said  property."  The  purchaser,  Carrillo,  was  to 
keep  the  property  in  good  repair  and  return  the  same  at  the 
expiration  of  the  term  in  sro^d  onlor.  roasonablo  wear  and 
tear  thereof  excepted;  ''it  being  specially  agreed  that  the 
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title  to  all  said  property  is  and  shall  remain  vested  in  said 
party  of  the  first  part*'  (the  CoUender  Company).  The 
purchaser  was  to  keep  the  property  insured,  the  Collender 
Company  to  take  out  the  policies  at  the  purchaaer's  expense; 
purchaser  also  to  pay  all  taxes  assessed  upon  the  property ;  in- 
terest at  eight  per  cent  was  to  be  charged  on  unpaid  install- 
ments. It  was  further  provided  that  upon  full  performance 
on  his  part  by  the  purchaser,  the  Collender  Company  would 
sell  and  convey  the  said  property  to  the  purchaser,  Carrillo, 
on  the  first  day  of  April,  1911,  for  the  sum  of  $106.80. 

Witness  F.  P.  Simpson,  called  for  plaintiff,  testified  that  he 
was  vice-president  of  the  Collender  Company  and  acquainted 
with  all  the  facts  relating  to  these  contracts.  He  testified: 
**  Neither  Mr.  Carrillo  nor  anyone  acting  for  him  has  paid  to 
the  company  or  offered  to  pay  to  the  company  or  tendered  to 
the  company  any  money  or  any  property  in  payment  of  all  of 
the  money  called  for  in  the  first  contract  covering  the  bar  fix- 
tures.*' On  cross-examination,  and  referring  to  the  first  con- 
tract, he  testified:  **Mr.  Carrillo  failed  to  keep  the  terms  of 
his  contract  because  he  failed  to  pay  the  insurance  on  the 
property  covered  by  that  contract.  It  was  my  recollection 
that  that  was  the  only  breach  of  the  first  contract." 

The  evidence  following  this  statement  seems  to  have  been 
introduced  solely  for  the  purpose  of  clearing  up  the  single 
question  whether  or  not  there  was  a  default  in  the  first  con- 
tract as  to  an  item  of  insurance. 

The  Collender  Company  made  a  statement  of  the  account 
between  the  company  and  Carrillo  dated  August  1,  1912,  two 
months  after  the  latter  was  declared  a  bankrupt.  This  bill 
includes  items  of  merchandise,  and  among  other  items,  the 
following: 

*'May  26,  1910.    To  1  yrs.  ins.  on  bar  fixtures,  expir- 
ing May  24,  1911 $37.00 

May  11,  1911.    To  1  yrs.  ins.  on  fixtures,  expiring 

May  24,  1912 37.00 

Dec.  1,  1912.    Ins 60.00" 

The  balance  struck  showed  $41.05  due  from  Carrillo. 

It  appeared,  however,  that  the  item  of  $60  was  incurred  in 
1911  and  was  for  insurance  on  the  property  covered  by  the 
second  contract.  The  item  of  $60  being  eliminated,  there  re- 
mained the  two  insurance  charcres  of  $37  each.  May  26,  1910, 
and  May  11,  1911.    Counsel  for  plaintiff  introduced  a  copy  of 
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two  pages  of  the  Collender  Company's  ledger,  **»howing,"  as 
stated  by  counsel,  **the  payments  made,  and  how  made,  and 
how  they  were  credited  on  the  two  contracts."  On  the  face  of 
this  ledger  account,  it  would  appear  that  on  April  1,  1911,  the 
date  Carrillo  was  given  credit  for  $106.80,  there  was  due  on  the 
first  contract  $746.80,  and  yet  witness  Simpson  testified  that 
this  contract  was  fully  paid  except  a  claim  for  insurance,  and 
this  is  confirmed  by  a  letter  written  by  the  Collender  Com- 
pany's attorney  to  defendant's  attorney.  Unexplained,  these 
ledger  entries  throw  no  light  on  the  case,  and  as  a  complete 
statement  of  the  account  between  the  company  and  Carrillo, 
they  are  of  little  value.  As  to  the  two  items  for  $37  each  for 
insurance,  we  are  left  to  such  aid  as  can  be  given  by  the  ex- 
hibits referred  to.  The  ledger  shows  a  charge  of  $37,  account 
of  insurance  on  May  11,  1910,  and  opposite  is  a  credit  of  $37. 
A  group  of  items  appears  aggregating  $156.50  debit,  among 
which  is  an  item,  ''May  26,  1910,  Insu.  $37.00."  Opposite 
is  a  group  of  credits,  the  items  showing  that  they  were  in- 
tended as  credits  against  the  group  of  debits,  aggregating 
$157.50,  or  one  dollar  more  than  seems  to  have  been 
charged,  including  insurance  on  the  first  contract.  Among 
the  credits  shown  on  the  statement  dated  August  1,  1912,  is 
an  item  October  3,  1911,  of  $;i7  which  paid  the  insurance 
charged  May  11,  1911,  expiring  May  24,  1912.  This  is  the 
same  payment  as  shown  on  the  ledger  of  the  same  date.  This 
policy  carried  insurance  to  May  24,  1912.  On  April  26,  1911, 
Carrillo  sent  to  the  Collender  Company  a  draft  for  $106.80, 
stating  in  his  letter  that  it  was  the  last  payment  on  the  bar 
fixtures  and  the  evidence  shows  that  it  was  the  final  payment 
on  the  first  contract.  That  being  true,  the  Collender  Com- 
pany had  no  right  to  charge  insurance  under  that  contract 
covering  the  year  ending  May  24,  1912. 

So  far  as  we  are  able  to  determine  from  the  confused  con- 
dition of  the  record,  the  findings  of  the  court  that  the  first 
contract  was  fully  paid  is  supported  by  sufficient  evidence. 
It  was  within  the  power  of  plaintiff  to  produce  the  original 
entries  of  debits  and  credits  showing  the  exact  condition  of 
the  account  of  plaintiff's  assignor  and  Carrillo.  This  was  not 
done.  It  is  conceded  that  defendants  acquired  no  rights  to 
the  property  without  having  shown  full  performance  on  Car- 
rillo's  part  and  that  the  trustee  in  bankruptcy  acquired  no 
better  title  than  the  bankrupt  had. 
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It  is  claimed  that  the  judgment  is  void  for  uncertainty. 
It  was  not  necessary,  as  contended  by  appellant,  that  as  to 
the  goods  included  in  the  first  contract  there  should  have  been 
an  alternative  judgment  for  the  value.  The  court  found  that 
title  and  possession  were  in  Allen,  and  this  was  sufficient.  As 
plaintiff  was  entitled  to  neither  title  nor  possession,  he  cannot 
complain  of  the  form  of  the  judgment.  {Claudiiis  v.  Aguirre, 
89  Cal.  501,  [26  Pac.  1077] ;  Caruthers  v.  Hensley,  90  Cal. 
559,  [27  Pac.  411]).  It  appeared  without  dispute  that  all  the 
property  was  in  the  possession  of  defendant  Allen,  and  that 
defendant  McDonald  had  nothing  to  do  with  it.  The  follow- 
ing statement  found  in  the  respondents'  brief,  it  seems  to  us, 
satisfactorily  shows  that  the  judgment  as  to  the  property  in- 
volved in  the  second  contract  may  be  sustained.  We  quote: 
**  Finding  XIV,  that  all  of  said  property  is  now  in  the  posses- 
sion of  defendant,  L.  Allen,  and  was  at  all  times,  and  not  in  the 
possession  of  any  of  the  other  defendants,  the  judgment  neces- 
sarily refers  to  the  findings,  and  the  right  of  the  immediate 
possession  of  the  same;  the  right  of  possession  of  part  is  ad- 
judged to  Allen,  and  the  other  part  of  the  personal  property 
is  adjudged  to  belong  to  Bradley,  as  against  Allen,  who  has  the 
possession  of  same,  or  for  the  sum  of  four  hundred  twenty- 
five  ($425) )  dollars,  as  against  Allen,  together  with  interest 
thereon.  This  is  made  so  expressly  by  the  findings,  as  well  as 
by  the  judgment,  and  the  findings  constitute  part  of  the  judg- 
ment. Consequently,  there  is  no  uncertainty  as  against  whom 
the  judgment  is  rendered  for  the  possession  of  the  four  booths 
and  four  mahogany  tables,  and  in  case  delivery  of  the  same 
cannot  be  had  from  L.  Allen,  then  for  the  value,  or  four 
hundred  and  twenty-five  ($425)  dollars,  as  against  L.  Allen." 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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MEMORANDUM  CASES. 


[Ciy.  No.  2123.    Firet  Appellate  Digtrict.— February  18,  1918.] 

CHARLES  H.  TAYLOR,  Appellant,  v.  BOARD  OF 
POLICE  COMMISSIONERS  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  et  al.,  Respondents. 

Municipal  Corporations— Dismissal  or  Police  Officers — San  Fran- 
cisco Charter. — ^Judgment  affirmed  on  the  authority  of  MacPhee  v. 
Board  of  Police  Commissioners  of  the  City  and  County  of  San  Fran- 
cisco et  dl,,  ante,  p.  308. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Franklin  A.  Griffin, 
Judge. 

The  facts  are  identical  with  those  stated  in  the  opinion  in 
the  case  of  MacPhee  v.  Board  of  Police  Commissioners  of  the 
City  and  County  of  San  Francisco  et  al.,  ante,  p.  308. 

Nathan  C.  Coghlan,  B.  V.  McKenzie,  and  A.  L.  0 'Grady, 
for  Appellant. 

Geo.  Lull,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant  City  Attorney,  for  Respondents. 

BEASLY,  J.,  pro  tem. — This  case  is  identical  in  all  re- 
spects with  that  of  MacPhee  v.  Board  of  Police  Commis- 
sioners et  al.,  ante,  p.  308,  [171  Pac.  1086],  and  upon  the 
authority  of  that  case  the  judgment  herein  is  affirmed. 

Lennon,  P.  J.,  and  £errigan,  J.,  concurred. 
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[dr.  No.  2301.    Fint  AppeUate  IMstriet.— fSffareh  18,  1018.] 

JAMES  D.  HALSTED  et  al.,  Appellants,  v.  OAKLAND 
BANK  OF  SAVINGS  et  al.,  Respondents. 


[CSt.  No.  2303.    Fint  AppeUate  District.— March  12,  1918.] 

JAMES  D.  HALSTED  et  al.,  Appellants,  v.  CENTRAL 
SAVINGS  BANK  et  al..  Respondents. 

Trust — Bank  Dxposits. — Judgment  in  each  case  affirmed  on  the  author- 
itj  Qi  Hoisted  et  ah  ▼.  CentnU  Savings  Banl:,  ante,  p.  500. 

APPEALS  from  judgments  of  the  Superior  Court  of 
Alameda  County.    W.  H.  Thomas,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  in  Hoisted  e#  al«  ▼• 
Central  Savings  Bank,  ante,  p.  500.  I 

O'Neill  &  O'Neill,  and  Chapman  &  Trefethen,  for  Appel- 
lants. , 

Harry  E.  Leach,  and  Abe  P.  Leach,  for  Respondents. 

THE  COURT.— The  facts  of  these  two  cases  are  such  as  to 
present  the  same  question  that  we  have  this  day  decided  in 
James  D.  Hoisted  ei  al.  v.  Central  Savings  Bank,  ante, 
p.  500,  [172  Pac.  613],  numbered  in  this  court  No.  2302. 
In  all  the  cases  the  plaintiffs,  as  executors  of  the  last  will  of 
James  M.  Halsted,  deceased,  are  seeking  to  establish  an  in- 
terest in  certain  sayings  bank  deposits  belonging  to  the  de- 
ceased in  his  lifetime,  but  in  which  he  had  created  an  inter- 
est in  favor  of  Anna  N.  Collins  amounting  upon  his  death 
to  absolute  and  sole  ownership. 

Upon  the  authority  of  the  above-mentioned  case  of  Hoi- 
sted et  dl.  V.  Central  Savings  Bank,  No.  2302,  the  judgment 
in  each  of  these  cases  is  affirmed. 

A  petition  to  have  the  caufes  heard  in  the  supreme  court 
after  judg^nent  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  9,  1918. 
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[Grim.  No.  789.    First  Appellate  District.— March  25,  1918.] 

Ex  Parte  JAMES  CABRERA  on  Habeas  Corpus. 

Cbimimal  Law— Indetbbminati  Sbntsncb— OrrsNss  Pbiob  to  Enaot- 
KENT — Pronouncsment  ow  Psopeb  JUDGMENT. — ^Upon  the  authority 
of  Ex  parte  Lee,  177  Cal.  690,  [171  Pae.  958],  the  petitioner 
herein  remanded  to  eostody  of  sheriff  for  judgment  by  the  superior 
court  upon  his  eonrietioii. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  First  Appellate 
District 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Ex 
parte  Lee,  177  Cal.  690,  [171  Pac.  958]. 

Edwin  V.  McKenzie,  and  Hyman  Levin,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  Prank  L.  Ouerena, 
Deputy  Attomey-GeneraJ,  for  Respondent. 

THE  COURT.— Pursuant  to  the  case  of  Ex  parte  Lee, 
177  Cal.  690,  [171  Pac,  958],  it  is  ordered  that  the  warden 
of  the  prison  at  San  Quentin  deliver  the  petitioner  to  the 
sheriff  of  Los  Angeles  County,  to  whose  custody  he  is  re- 
manded; and  that  the  superior  court  of  that  county  take 
such  steps  as  may  be  necessary  to  bring  the  petitioner,  James 
Carrera,  before  it,  and  pronounce  judgment  upon  his  con- 
viction heretofore  huL 


[Ciy.  No.  1800.    Third  Appellate  District— April  9,  1918.] 

GRAVELLY  FORD  CANAL  COMPANY  (a  Corporation), 
Appellant,  v.  POPE  &  TALBOT  LAND  COMPANY  (a 

Corporation),  Respondent. 

Pabol  License — Oonsteuction  of  Canait—Injunctiok.— Judgment  re- 
versed on  the  authority  of  Oravelly  Ford  Canal  Co,  t.  Fepe  f  Tat' 
lot  Land  Co,,  ante,  p.  717. 

APPEAL   from   a   judgment   of  the   Superior  Court   of 
Madera  County.     Wm.  M.  Conley   Judge. 

30  Cal.  App. — 52 
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The  facts  are  similar  to  those  stated  in  ChraveUy  Ford 
Canal  Co.  v.  Pope  S  Talbot  Land  Co.,  ante,  p.  717. 

Edward  F.  Treadwell,  for  Appellant. 

J.  W.  Dorsey,  and  W.  E.  Cashman,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  in  which  a  temporary 
injunction  was  granted  in  the  same  case  as  No.  1801,  in 
which  latter  a  permanent  injunction  was  granted.  Ap- 
parently the  matter  was  heard  upon  the  same  record  in  both 
cases,  except  certain  maps  are  found  in  No.  1800  not  attached 
to  the  record  in  No.  1801. 

We  have  considered  the  questions  involved  in  dealing  with 
the  permanent  injunction  in  No.  1801,  which  would  seem  to 
make  it  unnecessary  to  consider  at  any  length  the  questions 
involved  in  No.  1800,  for  they  are  practically  the  same  in 
both  cases. 

On  the  authority  of  the  case  No.  1801,  the  judgment  is 
reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  June  6,  1918. 


[CiT.  No.  2154.    First  Appellate  IHstrict.— April  13,  1918.] 

CUDAHT     PACKING     COMPANY,     Appellant,     v.     E. 
ROSENBERG  &  SONS  CO.,  Respondent. 

Corporation  Law — Guaranty  of  Account  of  Customsr — Authority 
09  General  Manager. — Judgment  reversed  on  the  authoritj  of 
Armour  4'  Co.  ▼.  B.  Bosenherg  f  Sons  Co.,  ante,  p.  773. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  questions  involved  are  similar  to  those  presented  in 
Annour  dk  Co.  v.  K.  Rosenberg  d'  Sons  Co.,  ante,  p.  773. 
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Ornbaun  &  Fraser,  for  Appellant 
Louis  H.  Brownstone,  for  Respondent. 

KERRIGAN,  J. — The  questions  involved  in  this  appeal 
are  in  all  respects  similar  to  those  presented  in  Armour  & 
Co,  V.  JB.  Rosenberg  &  Sons  Co.  (No.  2104),  ante,  p.  773, 
[173  Pac.  404],  and  upon  the  authority  of  that  case  the 
judgment  is  reversed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  iem.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  13,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  10,  1918. 


[dv.  No.  2367      Pirrt  Appellate  DiBtrfct.—April  16,  191S.] 

PATRICK  J.   WALSH,   Respondent,  v.   M.  FLATLAND, 

Appellant. 

Negligence — AuTOMOBHii  Collision  With  Pidestriah— Liabilitt  of 
Parent  or  Driver. — ^Judgment  affirmed  on  the  authority  of  Critten- 
den T.  Murphy,  ante,    p.  803. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeiaco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Crittenden  v.  Murphy,  ante,  p.  803. 

Pierce  Coombes,  for  Appellant. 

W.  P.  Stafford,  and  W.  M.  Stafford,  for  Respondent. 

THE  COURT. — This  case  presents  the  same  question  of 
law  as  was  raised  in  Crittenden  v.  Murphy,  ante,  p.  803, 
[173  Pac.  595].  The  lower  court  took  the  same  view  of  the 
law  as  did  this  court  in  Crittenden  v.  Murphy,  and  found 
on  ample  evidence  that  at  the  time  of  the  injury  the  son  was 
driving  defendant's  automobile  with  his  father's  implied  cou- 
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sent,  and  further  found  that  the  son  did  not  have  the  license 
to  operate  an  automobile  required  by  the  Motor  Vehicle  Act 
of  1913  (Stats.  1913,  p.  639),  which  act  contained  a  provision 
identical  with  that  quoted  in  Crittenden  v.  Murphy.  Accord- 
ingly the  court  gave  judgment  for  the  plaintiff. 
Judgment  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  14,  1918 
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ABATEMENT  OF  ACTION. 

Peoceeding  Against  Public  OrFiCERr—DEATH  of  Official. — In  view  of 
the  provisions  of  section  385  of  the  Code  of  Civil  Procedure,  a  pro- 
ceeding in  mandamus  against  a  ci^  clerk  and  auditor  in  his  ofEicial 
capacity  to  enforce  payment  from  the  city  of  money  intercepted 
pursuant  to  section  710  of  such  code,  does  not  abate  upon  the  death 
of  such  official,  but  may  be  prosecuted  against  his  successor  in  office. 
(Ott  Hardware  Co.  ▼.  Holmberg,  402.) 
See  Vendor  and  Vendee,  1. 

ACCOMPLICES.    See  Criminal  Law,  7« 

ACCOUNTING.    See  Contracts,  14. 

ACCOUNTS.    See  Contracts,  32;  Trusts,  L 

ACCOUNT  STATED. 

L  Oral  Acknowledgment  of  Debt — ^Running  of  Statute  of  Limtta- 
noNS. — Where  the  acknowledgment  of  a  debt  is  not  in  writing,  the 
statute  begins  to  run  against  the  account  stated  from  the  date  of 
the  settlement,  and  an  action  must  be  brought  within  two  years  after 
such  settlement.     (Craig  ▼.  Lee,  335.) 

2.   CORBESPONDENCE  CONCERNING  LEGAL  SERVICES — INSUFFICIENT  PrOOF 

of  Account  Stated. — A  stated  account  for  legal  services  is  not  shown 
by  the  fact  that  in  answer  to  letters  inclosing  bilhs  for  such  letters, 
the  debtor  made  reply  that  he  expected  to  receive  some  money  at  an 
early  date,  and  that  when  funds  were  available  he  would  endeavor 
to  "adjust^  the  account.     (Id.) 

ADMISSIONS.    See  Innkeepers,  6;  Pleading,  7. 

AFFIDAVITS.    See  Injunction,  2.  ^ 

AGENCY.     See  Corporations,  13,  14;  Mortgages,  8;  Parent  and  Child,  1. 

ALTERATION  OF  INSTRUMENTS.    See  Promissory  Notes,  7. 


I 


AMENDMENT.    See  Criminal  Law,  8;  Promissory  Notes,  !• 
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1.  Findings — Revixw. — ^Where  ilndingB  derive  support  from  evideneo 
whieh  is  not  upon  its  face  unbelievable,  the  faets  found  must  be 
accepted  bj  a  reviewiag  court  as  having  been  proved.  (Nelson  v. 
Ctolton,  69.) 

2.  Ruling  on  Dkmubbxb. — The  statute  does  not  eonfer  the  right  of 

appeal  from  a  judgment  or  order  sustaining  or  overruling  a  de- 
murrer to  a  complaint  (City  of  Napa  v.  Maxwell,  108.) 
8.  RicoRD — ^Fbesumftion. — On  an  appeal  from  an  order  setting  aside 
an  order  opening  a  default,  where  only  a  typewritten  transcript 
on  appeal  has  been  filed,  it  will  be  assumed  that  the  appellants 
have  printed  in  their  briefs  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court,  and  the  court  will  confine 
its  statement  of  facts  to  the  matters  thus  brought  to  its  attention. 
(Perkins  v.  Bdinburg,  116.) 

4.  Order  Vacating  Order  Opening  Defauup— Record— Presumption. 

On  an  appeal  from  an  order  setting  aside  an  order  opening  a  ae- 
fault,  where  the  record  does  not  show  the  faets,  the  court  will  assume 
that  they  supported  the  ruling,  since  they  may  have  been  in  dispute, 
or  entirely  favorable  to  the  plaintiff.     (Id.) 

5.  Failure  to  File  Brief  or  Appear  at  Oral  Argument^— Affirm- 
ance OF  Judgment  and  Ordsr. — The  judgment  and  order  denying 
a  new  trial  are  affirmed  on  this  appeal,  no  brief  having  been  filed 
on  behalf  of  appellants  and  no  appearance  made  by  them  at  the  time 
set  for  oral  argument.     (Winkler  v.  Sierra  Park  Oo.,  119.) 

6.  Record — Affirmance  of  Judgment. — An  appeal  from  a  judgment 

rendered  on  writ  of  eertiorari  must  be  affirmed  where  the  only 
record  on  appeal  is  in  the  form  of  a  typewritten  transcript  auU  no 
part  of  it  is  printed  in  the  brief.  (Anderson  t.  Recorder's  Court, 
123.) 

7.  Record— Affi&manoi  of  Judgment. — A  judgment  will  be  affirmed 
on  appeal  where  there  is  on  file  only  a  typewritten  transcript  setting 
forth  the  judgment-roll  in  the  action,  and  no  points  and  authori- 
ties in  support  of  the  appeal  are  on  file.  (Solomon  v.  Justices' 
Court,  162.) 

8.  iNSXTFFiciENOT  OF  EviDiNaB— REVIEW — SPECIFICATIONS. — On  an  ap- 
peal from  a  judgment  presented  on  the  judgment-roll  and  a 
brief  bill  of  ezceptioBs,  the  insufficiency  of  the  evidence  to  sustain 
the  findings  cannot  be  considered,  where  the  bill  of  exceptions  eon- 
tains  no  assignment  of  error,  either  in  general  or  particular  terms. 
(Smith  T.  Meade,  178.) 

9.  Notice — Acknowledgment  of  Service— Waiver  of  Defects. — ^A 
notice  of  appeal  signed  by  the  attorney  in  fact  for  the  appeUant 
iriFfoad  of  by  the  attorney  of  record,  is  sufficient,  where  serTice  of 
notice  is  acknowledged  by  respondent's  attorney,  such  ackuowledg- 
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meat  being  a  waiver  of  objection  that  notice  of  eabstitution  of 
attorney  had  not  been  served.     (Bashore  ▼.  Lamberaon,  233.)  | 

10.  Amendments  to  Pleading — Failure  to  Object  in  Trial  Court.— 

Objection  as  to  change  of  parties  plaintiff ,  and  that  leave  of  court 
was  not  obtained  to  file  amended  complaints,  cannot  be  raised  for 
the  first  time  on  appeal.     (Id.) 

11.  Typewritten    Transcript — Scope    ow    Review. — ^Where    the    only 

record  on  appeal  from  a  judgment  coxisists  of  a  typewritten  tran- 
script, the  court  need  not  go  further  than  to  those  portions  of  the 
record  which  have  been  printed  in  the  briefs,  since  it  is  presumed 
that  by  their  briefs  counsel  have  submitted  all  portions  of  the  record 
which  they  desire  to  call  to  the  attention  of  the  court.  (Bat tray  v. 
Wickersheim  Implement  Co.,  253.) 

12.  Typewritten    Transcript— Assumption    as    to    Record. — On  an 

appeal  from  a  judgment  taken  under  the  alternative  method, 
where  only  a  typewritten  transcript  is  filed,  the  appellate  court  will 
assume  that  the  parties  have  printed  in  their  briefs  such  portions 
of  the  record  as  they  desire  to  call  to  the  attention  of  the  court, 
and  the  court's  statement  of  facts  will  be  confined  to  matters  thus 
brought  to  it)B  attention.     (Blochroan  etc.  Bank  v.  Ketcham,  284.) 

13.  MoDincATioN  o»  Judgments — Jurisdiction  of  District  Court  of 
Appeal. — The  district  court  of  appeal,  before  its  judgments  become 
final  or  before  the  causes  in  which  such  judgments  are  rendered  are 
transferred  to  the  supreme  court  upon  petition,  has  the  right  or 
jurisdiction  to  modify  its  judgments,  or  set  them  aside  if  for  good 
reasons  such  a  course  is  required.     (People  v.  Para,  292.) 

14.  Alternative  Method — Review    of    Typewritten    Transcripts. — 

In  view  of  section  953c  of  the  Code  of  Civil  Procedure,  which  re- 
quires that  the  parties  who  present  a  cause  on  appeal  by  the  alterna- 
tive method  shall  print  in  their  briefs  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the  court,  where  no  portions 
of  the  record  are  printed  in  appellant's  brief,  and  references  are 
made  to  the  pages  of  the  typewritten  transcripts  only,  appellate 
courts  will  not  look  to  the  typewritten  transcripts  for  the  purpose 
of  determining  whether  ground  exists  for  reversal  of  the  judgment 
appealed  from.     (Barker  Bros.  v.  Joos,  311.) 

15.  New  Trial — Order  Denying  Motion — Right  of  Appeal — ^Effeot  of 

Code  Amendment. — An  appeal  from  an  order  denying  a  new  trial 
in  and  of  itself  is  of  no  avail,  where  the  order  was  made  subse- 
quent to  the  date  of  the  taking  effect  of  the  amendment  of  1915 
to  section  963  of  the  Code  of  Civil  Procedure,  regardless  of  the 
fact  that  the  motion  for  new  trial  was  initiated  prior  to  the  adop- 
tion and  operation  of  the  amendment.     (Nathan  v.  Porter,  356.) 

16.  Hf.vtfw  op  Order  Denying  New  Trial— Appeal  from  Judgment. 
Under  section  956  of  the  Code  of  Civil  ProciJure,  as  amended  in 
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1915,  an  order  denying  a  motion  for  a  new  trial  maj  b«  reviewed 
on  appeal  from  the  judgment.     (Id.) 

17.  Record  on  Motion  foe  New  Tbiai/— Transmission  to  Appellate 

Court — Procedure. — ^While  it  ia  true  that  the  law  as  now  written 
apparently  provides  no  procedure  for  transmitting  to  the  appellate 
court  the  record  used  as  the  basis  for  a  motion  for  a  new  trial,  in 
a  case  where  an  appeal  from  a  judgment  has  been  rightfully  taken 
in  advance  of  the  hearing  and  determination  of  the  motion,  never- 
theless, in  the  absence  of  such  provision,  it  would  be  permissible, 
for  the  purpose  of  permitting  the  case  to  be  disposed  of  on  its 
merits  rather  than  upon  a  technicality,  to  adopt  any  suitable  proce- 
dure which,  conformable  to  the  spirit  of  the  code,  would  achieve 
the  desired  result.     (Id.) 

18.  Appeal  from  Jui^gment — ^Becord— Beview  ov  Errors  OccuRRiNa 

During  Trial. — Where  the  bill  of  exceptions  used  on  the  hearing 
of  a  motion  for  a  new  trial,  duly  authenticated  by  the  trial  judge 
is  included  in  the  transcript  which,  by  stipulation  of  counsel,  con- 
stitutes the  record  on  appeal  from  the  judgment,  and  the  judgment 
has  been  rightfully  appealed  from  which  involves  a  review  of  the 
merits  of  the  motion  for  a  new  trial,  the  appellate  court  may  upon 
such  record  discuss  and  decide  an  error  of  law  occurring  at  the 
trial  urged  as  prejudicial  and  sufficient  to  warrant  a  reversal.     (Id.) 

19.  New  Trial — Order  Denying  Right  to  Nominal  Damages — Failure 
TO  Leave  to  Jury — iNSurriciENT  Qround  for  Reversal. — An  order 
denying  a  new  trial  in  an  action  wherein  plaintiff  is  entitled  to 
nominal  damages,  will  not  be  reversed  for  the  mere  failure  to  leave 
such  question  to  the  jury.  (Holmes  v.  Snow  Mountain  W.  &  P. 
Co.,  394.) 

20.  Judgment — Record — Printing   in    Briefs. — Where   on   an    appeal 

from  a  judgment  the  only  record  consists  of  a  typewritten  transcript, 
and  no  part  of  the  record  is  printed  in  the  briefs,  except  the  find- 
ings of  fact  and  conclusions  of  law  in  the  brief  of  respondents, 
and  the  facts  found  are  sufficient  to  support  the  judgment,  the 
judgment  must  be  affirmed,  since  it  will  be  presumed  that  counsel 
have  presented  in  their  briefs  all  portions  of  the  record  which  they 
desired  to  call  to  the  attention  of  the  appellate  court.  (Anderson 
V.  Wilcox,  430.) 

21.  Stay  of  Remittitur  —  Application  for  Certiorari  to  United 
States  Supreme  Court — Inherent  Power  of  State  Appellate 
Court. — The  district  court  of  appeal  has  inherent  power  to  grant 
an  application  for  a  stay  of  the  issuance  and  transmission  of  a 
remittitwr  in  order  to  permit  the  applicant,  before  execution  of  the 
judgment,  to  apply  to  the  supreme  court  of  United  States  for  a  writ 
of  certiorari  on  a  question  involving  jurisdiction.  (Reynolds  V. 
Clemens  Horst  Co.,  529.) 
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APPEAL  (Continued).  I 

22.  Alternative  Method— Printing  of  Becobd  in  Appellant's  Briep — | 

Insufficient  Ground  foe  Dismissal. — An  appeal  from  a  judgment 
will  not  be  dismissed  on  the  ground  that  the  appellant  has  not 
complied  with  that  portion  of  section  953c  of  the  Code  of  Ciyil 
Procedure  to  the  effect  that,  in  filing  briefs  on  an  appeal  the 
parties  must  print  in  their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  thej  desire  to  call  to  the 
attention  of  the  appellate  court,  since  the  omission  may  be  provided 
by  stipulation  of  parties  or  in  other  briefs.     (Yerdier  ▼.  StoU,  573.) 

23.  Frivolous  Appeal — Penalty. — Where  an  appeal  is  not  taken  in  good 

faith,  but  for  the  purposes  of  delay,  the  court  should  exercise  its 
power  of  imposing  a  penalty  upon  the  appellant  for  an  abuse  of  the 
right  of  appeal.     (Union  M.  Co.  t.  Chicago  Bond  etc.  Co.,  585.) 

24.  Alternative  Method — Printing  of  Becord  in  Briefs. — Where  an 
appeal  is  taken  under  the  alternative  method,  the  parties  must 
print  in  their  briefs  such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  appellate  court^  and  references  to  the 
transcript  are  not  sufficient.     (Borba  v.  De  Mello,  601.) 

26.  Order  on  Demurrer — Record — Waiver. — On  appeal  from  a  judg- 
ment, where  the  order  made  on  demurrer  to  the  complaint  does 
not  appear  in  the  transcript,  the  demurrer  must  be  held  to  have  been 
waived.     (Watson  v.  Anderson,  778.) 

J!6.  Criminal  Lav^t — Appeal — Presumptions. — On  an  appeal  in  a  crim* 
inal  action,  the  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  in  the  trial  court,  and  where  no  argument  is  made,  and 
the  court's  attention  is  not  called  to  any  ground  for  interfering  with 
the  judgment,  the  judgment  will  be  affirmed.  (People  v.  Taylor, 
762.) 
See  Attorney  at  Law,  2;  Criminal  Law,  6,  11,  21,  48,  60,  61; 
Divorce,  2,  4;  Klection  Law,  3;  Evidence,  2;  Pleading,  i. 

APPBAISEMENT.    See  Contract*,  lOt 

ARBITBATION.    See  Contracts,  8. 

ARREST.    See  Criminal  Law,  55-57;  Police  Officers,  1. 

ASSIGNMENTS. 
1.  Claim  for  Bent — Sufficiency  of  Evidence. — ^In  an  action  on  an 
assigned  claim  for  rent  due  under  a  lease,  the  assignment  of  the 
claim  to  the  plaintiff  by  the  assignors,  who  were  partners,  is  suffi- 
ciently proven  by  the  testimony  of  one  of  the  partners  that  before 
the  comnirncement  of  thr  nr»Hnn  he  afsigncd  in  writing  on  the  back 
of  the  lease  all  of  the  cluiiiis  of  himself  and  his  partner  to  all  of 
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ASSIGNMENTS  (Continued). 

the  rent  due  from  the  defendant  (Duncan  t.  Tom  Poate,  Ine., 
370.) 

2.  Assignment  won  GbLLXcnoN — ^Bioht  to  Sub. — A  mere  assignment 
for  collection,  when  sufficient  in  form  to  Test  the  legal  title  in  the 
assignee,  authorises  him  to  prosecute  the  action.  (Ingle  Mfg.  Co.  ▼. 
Scales,  410.) 

S.  Including  ow  Assigned  Claiic  With  Otheb  Demands— Bight  of 
Assignee. — ^Where  a  claim  has  been  assigned  for  the  purpose  of 
having  it  included  in  a  suit  to  be  brought  hj  the  assignee  upon  other 
demands  and  so  avoid  the  trouble  and  expense  of  a  separate  action, 
the  title  passes  to  the  transferee  and  he  may  maintain  the  action. 
(Id.) 

4.  Bight  to  Beceivs  Assignment— Plea  of  Vvoll  Vibes. — ^In  an 
action  on  an  assigned  claim,  the  plea  of  ultra  vires  as  to  the  right  of 
the  corporation  assignee  to  receive  an  assignment  of  the  assignor's 
interest  in  the  contract  sued  upon  is  not  available  to  the  defendant 
who  owes  the  debt.  (Id.) 
See  Guaranty,  1;  Leases,  8. 

ATTACHMENT.    See  Conversion,  !• 

ATTOHNEY  AND  CLIENT. 

Withdrawal  of  Attorney — Notice  to  Appoint  AnotheBt— Whbn  Un- 
NKOESSAdY. — Under  section  286  of  the  Code  of  Civil  Procedure, 
providing  that  when  an  attorney  dies,  or  is  removed  or  suspended,  or 
ceases  to  act  as  such,  a  part^  to  an  action,  for  whom  such  attorney 
was  acting,  must,  before  any  further  proceedings  are  had  against 
him,  be  required  by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney,  or  to  appear  in  person,  the  only  object  of  the 
notice  is  to  require  of  a  party  whose  attorney  had  ceased  to  act  that 
he  appoint  a  new  attorney  or  appear  in  the  action  in  person,  and 
where  a  party  serves  and  files  a  notice  that  his  attorney  has  with- 
drawn from  the  case,  and  that  he  appears  in  person  and  without 
attorney,  no  notice  by  the  adverse  party  as  provided  by  the  section 
is  esscntiaL     (Unwln  ▼.  Barstow-San  Antonio  Oil  Co.,  608.) 

ATTORNEY  AT  LAW. 

1.   D:SBARMENT      PROCEEDINGS— JUDGMENT—BPBOIPIGAnON    OF    GhABAB 

Unnecessabt — Findings. — In  a  proceeding  for  the  disbarment  of 
an  attorney,  it  is  not  necessary  that  the  judgment  of  suspension 
should  specify  the  particular  charge  or  accusation  upon  which  the 
disbarment  is  made,  where  the  findings  state  specifically  the  par- 
tioTilnr  rhnr^es  upon  which  the  judgment  is  predicated.  (In  re 
Biaggi,  650.) 
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ATTORNEY  AT  LAW  (Continued). 

2.  Affeait— Review  ov  Findings. — Winle  findings  are  not  required  in 
a  proceeding  for  the  disbarment  of  an  attorney,  they  are  not  pro- 
hibited, and  when  present  are  properly  a  part  of  the  record  which 
the  appellate  eonrt  may  review.     (Id.) 

8.  Judgment — Pkbmanent  Contingent  Disbarment — ^Void  Provision. 
A  condition  in  an  order  suspending  an  attorney  from  practice 
for  the  period  of  five  years,  with  the  privilege  of  applying  for  rein- 
statement at  the  end  of  two  years,  that  if  at  the  end  of  the  two 
year  period  it  shall  appear  to  the  court  that  he  had  directly  violated 
the  order  or  had  been  guilty  of  any  additional  conduct  involving 
moral  turpitude  he  should  be  permanently  disbarred,  is  void,  as  an 
attempt  to  prejudge  and  predetermine  matters  not  before  the  court 
at  the  time  of  the  making  of  the  order.     (Id.) 

4.  Advertising  to  Peocuee  Divorce. — An  attorney  at  law  who  causes 
to  be  published  in  certain  newspapers  of  general  circulation  an 
advertisement  stating  that  divorce  is  one  of  his  specialties  is  guilty 
of  conduct  contrary  to  and  in  violation  of  the  provisions  of  section 
159a  of  the  Penal  Code.     (Id.) 

5.  Revocation  of  Order  Admitting  to  Practice — Fraud  ufon  Court. 

An  order  revoking  an  order  of  the  district  court  of  appeal  admit- 
ting an  attorney  to  practice  law  is  justified  where  such  attorney 
upon  his  application  for  admission  failed  to  apprise  the  court  that 
he  had  previously  applied  on  two  different  occasions  to  another  court 
of  co-ordinate  general  jurisdiction,  and  had  withdrawn  his  appli- 
cations when  confronted  with  objections  by  the  Bar  Association  of 
the  county  of  bis  residence  founded  upon  charges  impeaching  his 
personal  character  for  those  traits  which  are  justly  esteemed  as 
among  the  first  essentiaJa  of  a  practicing  lawyer.     (In  re  Wells,  785.) 

ATTORNETY'S  FESS. 

Attorney  and  Client — Contract  fob  Services  in  Defending  Action 
— ^TiME  FOR  Bringing  Suit.— Under  a  contract  between  an  attorney 
and  client  providing  that  if  the  former  defeated  a  pending  action 
against  the  latter  or  prevented  recovery,  the  latter  would  pay  the 
former  for  his  services  the  entire  amount  prayed  for  in  such  action , 
or  if  a  lesser  amount  should  be  recovered  the  difference  should  be 
paid,  the  action  is  not  defeated  until  the  judgment  has  become 
final,  and  an  action  brought  for  such  services  pending  an  appeal 
taken  in  the  former  action  by  the  defendant  is  prematurely  brought. 
(Oiineo  V.  Davis,  351.) 

6ea  Account  Stated,  2;  DamageB,  1;  Promifsoxy  Notes,  11. 

BANKS.    See  Trusts,  4. 

BILL  OF  EXCEPTIONS.    See  Appeal,  8. 
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BONDS.    See  Charters,  6;  Criminal  Law,  11;  Damages,  1;   Municipal 
Corporations,  1;  Pleading,  7. 

BBIDQEa    See  Counties,  1« 

BRIEFS.    See  Appeal,  22,  84. 

BROKERS. 

1.  Bbokeb's  Commissions — Insujtigibnct  of  Evidencf — Proper  Non* 
SUIT. — In  this  action  to  recover  a  sum  of  money  alleged  to  have  been 
earned  by  the  plaintiff  in  negotiating  a  sale  of  certain  real  property 
owned  by  the  defendants,  it  is  held  that  judgment  of  nonsuit  was 
properly  ordered.     (Stephens  v.  Anderson,  199.) 

2.  Commissions,  When  Earned. — ^Before  a  real  estate  agent  may  be 

said  to  have  earned  a  commission  be  is  required  to  show  that  be 
produced  to  the  vendor  a  purchaser  ready,  able,  and  willing  to  buy 
for  the  price  and  upon  the  terms  proposed  by  the  vendor  in  the 
agency  contract.  (Id.) 
8.  Broker's  Commission — When  Earned. — Generally  speaking,  a  broker 
authorized  to  sell  real  property  has  earned  his  commission  when  he 
has  brought  an  acceptable  purchaser  to  the  vendor — one  who  is 
ready,  able,  and  willing  to  buy  the  property  upon  the  terms  on 
which  the  agent  is  authorized  to  sell;  or  when  a  written  contract 
acceptable  to  the  seller  has  been  entered  into  with  a  purchaser 
brought  to  the  vendor  by  the  agent.     (Alison  v.  Chapman,  759.) 

4.  Commission  Payable  upon   Consummation   ov  Saub — Construc- 

tion OF  Contract. — Where  a  broker  authorized  to  sell  real  property 
for  a  fixed  price  found  a  purchaser  for  a  less  price,  and  an  agree- 
ment was  entered  into  between  them  for  the  sale  of  the  property 
at  that  price,  which  agreement  was  approved  by  the  owner,  but  with 
the  proviso  that  the  broker's  commission  should  be  a  flat  one  thou- 
sand dollars,  payable  "when  the  sale  is  consummated,"  the  quoted 
words  had  reference  to  some  future  event,  and  not  to  the  time  of 
the  signing  of  the  contract,  and  where  the  deed  never  passed,  the 
broker  could  not  recover  the  commission.     (Id.) 

5.  SPEcmc  Performance   of   Contract  by   Owner— Retention   op 

Control  by  Broker— Effect  of. — Under  a  contract  of  sale  pro- 
viding that  the  broker  should  have  the  right  to  demand  the  delivery 
of  a  deed  from  the  seller,  thus  retaining  in  his  own  control  the 
power  to  secure  the  deed  and  demand  performance  of  the  pur- 
ehaser,  the  broker  cannot  argue  that  it  was  the  duty  of  the  owner 
to  enforce  specific  performance  of  the  contract,  and  having  failed  to 
do  80,  is  liable  for  the  commission.     (Id.) 

6.  Financial  Ability  of  Purchasers-Burden  of  Proof. — In  an  ae- 

tion  by  a  broker  to  recover  a  commission  under  a  contract  provid- 
ing for  payment  on  consummation  of  sale,  the  burden  of  proving  tho 
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BBOKEBS   (Continued). 

financial  ability  of  the  proposed  purchascrr  it  apon  the  plaintilf. 
(W.) 
See  Contracts,  16;  Corporations,  4;  Pleading,  6. 

BUILDING  OONTRAOra 

1.  Action  foe  Dakagss  —  Seitxino  of  Building  —  Evidbnce— Plans 
AND  SPEGiFiOAnoNS. — In  an  action  for  damages  for  the  settling  of  a 
building  constructed  by  defendant  for  plaintiff  due  to  an  alleged 
defective  drain,  where  defendant  bj  his  answer  admitted  that  by 
the  terms  of  his  contract  and  according  to  the  plans  and  specifica- 
tions he  was  required  to  place  a  galvanized  iron  drain  from  the  light- 
well  of  the  building,  and  the  only  difference  between  such  admission 
and  the  allegation  of  the  complaint  was  that  the  complaint  stated 
that  according  to  the  plans  and  specifications  the  drain  should  have 
been  of  vitrified  iron,  it  was  not  necessary  for  plaintiff  to  introduce 
in  evidence  the  specifications  as  a  foundation  for  proof  that  the  work 
did  not  conform  thereto.     (Prophet  v.  Katzenberger,  543.) 

2.  Defective   Drain  —  Faulty   Foundation  —  Sufficiency    of    Evi- 

dence.— In  this  action  for  damages  to  a  building  due  to  the  settling 
thereof  by  reason  of  the  defective  character  of  drain-pipe  and 
foundation,  it  is  held  the  evidence  is  sufiScient  to  support  the  find- 
ings in  favor  of  plaintiff.  (Id.) 
8.  Abandonment  by  Subcontbactok — Giving  of  Three  Days'  Notice 
— When  Unnecessary. — Under  a  provision  in  a  contract  between 
an  original  contractor  and  a  subcontractor  providing  that  in  the 
event  that  the  latter  should  delay  the  work,  the  former  might  prose- 
cute it  if  the  work  was  not  done  by  the  latter  after  three  days' 
notice,  no  notice  is  required  to  authorize  the  contractor  to  proceed, 
where  the  subcontractor  cmtirely  abandons  the  contract,  and  the 
surety  on  the  subcontractor's  bond  is  not  released  from  liability  for 
damages  from  such  nonperformance  of  the  contract.  (New  Eng- 
land etc.  Co.  V.  Chicago  etc  Co.,  584.) 

4.  Completion  of  Work  by  Owners-Damage  of  Contractor. — Where 

upon  abandonment  of  work  by  a  subcontractor  the  owner  completes 
the  same,  and  deducts  the  amount  thereof  from  the  amount  payable 
to  the  contractor,  the  latter  is  damaged  in  such  amount,  notvnthst'and- 
ing  the  contractor  does  not  complete  the  work*     (Id.) 

5.  Action  fob  Breach — Evidence — Erroneous  Admission  of  Spscifi-^ 

cations — Cure  by  Subsequent  Testimony. — In  an  action  for  fail-  / 
ure  to  erect  a  building  according  to  contract,  any  error  in  admit- 
ting in  evidence  certain  specifications  which  were  not  signed  by  thej 
parties  was  cured  by  defendant's  testimony  that  the  work  was  done 
in  accordance  with  the  specifications,  and  that  they  were  followed 
as  closely  as  he  could  do  so.     (Watson  v.  Anderson,  77S.): 
$.  Besponsibility  for  Faulty  Construction — Want  of  Evidence — 
KOMSUIT  Pbopsrly  Denied. — In  an  action  for  faOure  to  erect  a 
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BUILDING  CONTRACTS  (Continued). 

building  according  to  contract,  a  motion  for  nonsuit  was  properly 
denied  where  there  was  no  evidence  offered  to  show  that  plaintitfs 
were  in  any  way  responsible  for  the  faulty  eonstruction  of  the 
building.     (Id.) 

CERTIORARI.    See  Election  Law,  2;  Workmen's  Compensation  Act,  6; 
Writ  of  Review. 

CHARTERS. 

1.  Municipal  Corporations  —  Stribt  Imfrovbmekt  Proceedings  in 
CTiTY  OF  Napa  —  Number  or  Commissioners  —  General  Law  not 
Superseded  by  Chabter. — The  provision  of  section  68  of  the  charter 
of  the  city  of  Napa  providing  that  the  duties  of  oommissioners  under 
the  general  law  in  the  matter  of  opening,  widening,  straightening, 
or  dosing  streets  shall  be  performed  under  the  direction  of  the  coun- 
cilman in  charge  of  the  department  of  streets  and  public  improve- 
ment and  the  city  attorney,  was  not  intended  to  supersede  or  take 
the  place  of  section  6  of  the  Street  Opening  and  Widening  Act  of 
1889  (Stats.  1889,  p.  71),  which  provides  for  the  appointment  of 
three  commissioners  to  assess  benefits  and  damages.  (City  of  Napa 
v.  Maxwell,  103.) 

2.  Municipal  Corporations — Power  of  Leoislaturx. — Under  the  con- 
j         stitution,  the  legislature  has  no  authority  to  make  any  alteration  or 

amendment  to  a  city  charter,  but  its  sole  power  is  to  ratify  or  re- 
ject it.  (Williams  v.  City  of  Vallejo,  133.) 
8.  Date  of  Taking  Effect  of  Charter— Right  to  Provide  in  Char- 
ter.— A  city  charter  may  provide  that  some  of  its  provisions  shall 
take  effect  on  a  date  other  than  the  date  of  its  approval  by  the 
legislature.     (Id.) 

4.  Construction  of  Reservoir — Part  of  Water  System — Municipal 

Affair. — The  construction  of  a  reservoir  by  a  city  upon  its  own 
land  an<1  to  be  used  for  the  benefit  of  the  inhabitants  thereof  as  a 
part  nf  its  water  system  is  a  municipal  affair,  within  the  provision 
of  section  8  of  article  XI  of  the  constitution.     (Id.) 

5.  Construction  of  Reservoir  in  City  of  Vallejo — Chabteb  Gov- 

erning Work. — A  contract  for  the  construction  of  a  reservoir  in 
the  city  of  Vallejo  upon  its  own  land  for  the  benefit  of  the  city  as 
a  part  nf  its  water  system,  which  was  entered  into  on  the  nine- 
teenth day  of  June,  1911,  is  governed  by  the  charter  of  1899  (Stats. 
1899,  p.  370),  and  not  by  the  charter  of  1911  (Stats.  1911,  p.  1422), 
since  by  the  express  provision  of  section  128  of  the  latter  instru- 
ment, it  did  not  become  effective  for  purposes  other  than  the  elec- 
tion of  officers  until  July  1,  1911,  notwithstanding  it  was  approved 
by  the  legislature  on  March  11,  1911.     (Id.) 

6.  City  Contracts  Under  Vallejo  (Thabter  of  1899 — ^Pubuc  Work 

Act  of  1897  Inapplicable.— In  view  of  the  fact  that  th0  eharter 
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CHARTERS  (Continued). 

of  1899  of  the  eity  of  Vallejo  (Stats.  1899,  p.  870),  provides  a  com- 
plete flcheme  for  the  letting  of  contracts,  including  the  terms  and 
conditions  under  which  such  contracts  are  to  be  let,  including  also 
the  giving  of  a  bond  by  the  contractor  for  the  faithful  perform- 
ance of  the  contract,  it  follows  that  the  act  of  March  27,  1897,  or 
the  amendatory  act  of  May  1,  1911,  relating  to  the  giving  of  a  bond 
to  protect  materialmen  and  laborers  employed  by  the  contractor  on 
public  work,  has  no  application  to  contracts  let  under  such  charter. 
(M.) 
7,  Municipal  C6bpobations — Oontbaot  fob  Pubuo  Wobk  in  Citt  ov 
Yallijo— Inapfuoabiutt  ov  Act  ov  Maboh  27,  1897.— A  contract 
entered  into  by  the  city  of  Vallejo  on  the  nineteenth  day  of  June, 
1911,  for  the  doing  of  municipal  work  is  governed  by  the  charter 
of  1899,  and  not  by  the  charter  of  1911,  and  in  view  of  the  fact 
that  the  former  charter  provides  a  complete  scheme  for  the  letting 
of  such  contracts  and  the  giving  of  bonds,  the  public  work  act  of 
March  27,  1897,  is  inapplicable  to  auch  contract.  (Williams  ▼•  City 
of  Vallejo,  141.) 
See  Condemnation  of  Land,  1;  PoUce  Offieexa,  L 

CHECKS.    See  Contracts,  29. 

CLAIM  AND  DELIVERY. 

1.  Recovzby  or  Bab  Fixtubbs— 43alb  Undbb  Conditional  Contbaot— 

Patmbnt— Finding  Suppobted  bt  Evidbnce. — In  this  action  in 
claim  and  delivery  to  recover  certain  bar  fixtures  sold  by  plain- 
tilTB  assignor  under  a  conditional  sale  contract,  and  purchased 
by  the  defendant  at  a  trustee's  sale  in  the  matter  of  the  estate 
of  the  bankrupt  vendee,  it  is  held  that  the  finding  that  sucn 
vendee  had  fully  paid  the  money  required  of  him  under  the  terms 
of  such  contract  is  supported  by  the  evidence.  (Bradley  v.  Mc- 
Donald, 807.) 

2.  JuDOMBNT — Altebnative  Pbovision— When  Unnecbssabt. — In  an 

action  in  claim  and  delivery  the  plaintiff  cannot  complain  that  the 
judgment  in  favor  of  the  defendant  omits  the  alternative  provision 
for  a  money  judgment  in  case  delivery  cannot  be  made,  where  it 
is  found  that  title  and  possession  are  in  the  defendant.     (Id.) 

r 
CLAIMS.    See  Public  Work,  L 

COMMISSIONS.    See  Brokers,  1-^;    Contracts,   16;    Corporations,  4; 
Pleading,  6. 

COMMITMENT.    See  Criminal  Law,  68. 

COMMON  CARRIERS.    See  Contracts,  19;  Negligence,  48-50. 

COMPENSATION.    See  Juvenile  Court,  1. 
StOaLApp.— 6S 
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CONDEMNATION  OP  LAND. 

Condemnation  of  Land  fob  Strbkt  Widening — Plbadino — Insuffi- 
cient Complaint. — In  an  action  by  the  eitj  of  Na{»a  to  condemn  a 
I  atrip  of  land  to  widen  a  street  under  the  act  of  1889,  the  com- 

plaint fails  to  state  a  cause  of  action  where  it  is  alleged  that  the 
city   council   had   appointed   the  councilman  In   charge   of  street 
improvement  and  the  city  attorney  as  commissioners  to  assess  dam- 
ages and  benefits.     (City  of  Napa  t.  Maxwell,  103.) 
See  Eminent  Domain. 

CONSIDERATION.    See   Contracts,   8,   84;    Fraudulent    Conveyances, 
1,  2;  Judgments,  2;  Liens,  2;  Mortgages,  2,  4;  Pleading,  7. 

C0NSPIBAC7.    See  Fraudulent  Conveyances,  8. 

CONSTITUTIONAL  LAW.     S^  Charters,  2,  4;  Criminal  Law,  14-17; 
Medical  Act,  1;  Public  Work,  1. 

CONSTRUCTION.    See  Mines  and  Minerals,  8. 

CONTEMPT. 

SxBviCE  OF  Obdbb  E^sintiau — An  order  adjudging  a  party  in  contempt 
for  failure  to  comply  with  the  terms  of  an  interlocutory  decree  of 
divorce  is  erroneous  where  a  copy  of  the  decree  was  not  served  upon 
such  party.     (Brandos  t.  Superior  Court,  667.) 
See  Injunction,  2,  8. 

CONTRACTS. 

1.  Change  of  Terms— Poweb  of  Legislatusb.— Where  parties  hnrt 
entered  into  a  lawful  contract  and  clearly  expressed  their  inteulioi., 
the  legislature  cannot  provide  a  different  eontraet  for  them.  (Tre- 
loar  V.  Keil  A  Hannon,  159.) 

2.  Sale  and  Delivery  of  Milk — Breach  bt  Vxndob— Recoveet  for 
Milk  Sold. — ^A  contract  to  sell  and  deliver  milk  daily  for  a  period 
of  three  months  is  indivisible,  notwithstanding  the  milk  is  to  be 
paid  for  monthly,  and  where  delivery  is  stopped  before  the  expira- 
tion of  the  period  by  reason  of  the  sale  of  the  cows,  the  vendor 
cannot  recover  on  the  contract  for  milk  delivered,  since  one  who 
himself  breaches  a  contract,  without  excuse,  cannot  recover  in  an 
action  upon  the  contract  for  a  breach  of  its  terms  by  the  other 
party.     (Karales  v.  Los  Angeles  Creamery  Co.,  171.) 

8.  Furnishing  Monet  for  Building  of  House — ^Homb  fob  OoNTRXBtj- 
tor— Subsequent  Ejectment— Beoovert  of  Monet— Aotioh  fob 
Monet  had  and  Received. — ^Where  a  mother-in-law  furnished 
money  to  her  daughter-in-law  to  build  a  house  on  the  latter's  prop- 
erty under  an  agreement  between  them  that  the  former  might 
occupy  the  house  (luring  her  life,  with  the  proviso  that  if  the  land 
was  sold  before  her  death  by  the  latter  she  would  rspajr  to  tlM 
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former  the  money  furnished  by  her  for  the  building  of  the  house, 
and  the  mother-in-law  shortly  after  the  completion  of  the  house  was 
ejected  therefrom  by  her  daughter-in-law,  the  former  has  the  right 
to  rescind  the  contract,  and  recover  the  entire  amount  paid  in  an 
action  for  money  had  and  received.     (Fontaine  v.  Lacassie,  175.) 

4.  Bescission  of  Emtibb  Contbactp— Partial  Failttbb  ow  Considera- 
tion.— Where  the  contract  la  entire  and  the  consideration  has  par- 
tially failed  by  reason  of  the  default  of  one  of  the  partiee,  the 
contract  may  be  rescinded  by  the  other  party,  who  may  recover  the 
money  which  he  has  paid  thereunder.     (Id.) 

6.  Tkansfeb  01  Propertt— Care  and  Support  for  Lif»— Enforce- 
ment.— Contracts  to  transfer  property  in  consideration  of  care  and 
support  for  life  are  enforced  without  reference  to  the  form  or 
phraseology  of  the  writing  by  which  they  are  expressed.  (Cole  v. 
Mugridge,  179.) 

0.  Breach  of  Contract— Sufficienot  of  Evidence. — In  this  action 
for  damages  for  breach  of  contract  to  convey  land  in  consideration 
of  personal  care,  attention,  companionship,  and  consolation  and  fur- 
nishing defendant  with  necessary  food  during  the  remainder  of  her 
life,  it  is  held  that  the  evidence  is  sufficient  to  support  the  verdict 
in  favor  of  the  plaintiffs.     (Id.) 

f.  Instruction — Measure  of  Damages. — An  instruction  in  such  an 
action  that  in  cases  of  bad  faith  the  measure  of  damages  would  be 
somewhat  difTereiit  did  not  impute  bad  faith  to  the  defendant,  not- 
withstanding no  issue  of  fraud,  concealment,  or  bad  faith  was  raised 
in  the  case.     (Id.) 

4,  Estimate  of  Value  of  Timber  —  Choosing  of  "Arbitratobs"— 
Nature  of  Agreement — Appraisement. — A  contract  between  the 
parties  to  a  pending  action  with  respect  to  their  rights  in  growing 
and  down  timber  providing  for  the  choosing  of  "arbitrators"  to 
estimate  the  value  of  the  timber,  and  stipulating  that  neither  party 
should  offer  any  evidence,  but  that  the  arbitrators  should  go  upon 
the  ground  and  make  their  estimate  from  their  own  examination, 
is  not  a  contract  for  arbitration  under  sections  1284  and  1285  of 
the  Code  of  Civil  Procedure,  but  merely  an  agreement  for  the 
appointment  of  appraisers  to  determine  the  value  of  the  timber,  and 
therefore  the  rules  governing  arbitration  proceedings  are  not  re- 
quired to  be  followed.     (Thompson  v.  Newman,  248.) 

••  Valuation  of  Timber— Besuivt  of  Joint  Labor  of  Appraisers — 
Evidence. — ^Evidence  to  the  effect  that  although  the  so-called  arbi- 
trators went  on  the  land  together  for  the  purpose  of  making  the 
appraisement  and,  while  so  doing,  f«D&rateIy  examined  and  valued 
particular  portions  of  the  timber  and  then  met  and  compared  notes 
and  finally  concurred  in  the  valuation  of  the  vbole,  does  not  sustain 
the  contention  that  the  valuation  of  the  timber  was  not  the  result 
of  the  joint  labor  and  judgment  of  the  appraisers.     (Id.) 
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10.  Report  of  Arbitratobs — Time.— Objcetion  to  an  appraiMment  of 
timber,  made  under  a  contract,  that  the  appraisers  did  not  make  their 
report  within  the  time  provided  in  the  agreement,  is  without  merit, 
where  time  was  not  made  of  the  essence  of  the  agreement,  and  the 
delaj  was  caused  hj  the  refusal  to  act  of  the  arbitrator  selected  by 
one  of  the  parties.     (Id.) 

11.  Rescission — Promptness  upon  Disgotbrt  of  Pacts. — One  having  a 

right  to  rescind  a  contract  must  make  the  offer  promptly  upon  dis- 
coTering  the  facts  which  entitle  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence  or  disabilitj,  and  la  aware  of  his 
right  to  rescind.     (Greene  ▼.  Locke-Paddon  Co.,  872.) 

12.  Ybndob  and  Yxndes— Loss  of  Right  of  Rescission — ^Laches. — 

The  right  to  rescind  a  contract  of  purchase  of  real  property  on  the 
ground  of  fraudulent  representations  was  barred  by  laches,  where 
the  land  was  at  all  times  open  and  accessible  to  inspection,  and 
although  often  warned,  concerning  the  nature  of  the  soil,  the  pur- 
chaser  took  no  stepa  to  assert  his  rights,  but,  on  the  contrary, 
farmed  and  rented  and  tried  to  sell  the  land,  and  during  a  period 
of  about  two  years  continued  to  make  the  periodical  payments  pro- 
yided  for  in  the  contract  of  purchase.  (Id.) 
IS.  Sale  of  Musical  Instrument  —  Recotset  of  Balance  Dxt^^ 
Representations  of  Agent— Parol  Evidence. — In  an  action  to 
recoTer  a  balance  due  on  a  written  contract  for  the  sale  of  a  musical 
instrument,  parol  evidence  that  the  selling  agent  represented  that 
the  instrument  would  produce  satisfactory  music  and  was  in  good 
repair,  is  not  admissible,  where  the  contract  contained  no  such  repre- 
sentations, and  in  a  separate  clause  separately  signed  the  purchaser 
waived  all  representations  and  agreements  other  than  those  appear- 
ing in  the  contract.     (George  J.  Birkel  Co.  ▼.  Cortet,  891.) 

14.  Assignment  for  Benefit  of  Creditors  —  Action  for  Breach  — 
Protection  Against  Actions  by  Other  Creditors — Findings  and 
Judgment — Kigiit  of  Defendant. — In  an  action  by  one  creditor 
against  another  creditor  for  damages  for  violation  of  an  agreement 
by  the  terms  of  which  the  debtor's  property  was  assigned  to  the 
defendant  in  trust  for  the  benefit  of  all  the  creditors,  the  defend- 
ant, to  be  protected  against  personal  actions  against  him  by  cred- 
itors other  than  the  plaintiff  for  damages  for  a  violation  of  the 
trust  agreement,  is,  notwithstanding  that  the  action  purports  to  be 
one  in  law  for  damages,  entitled  not  only  to  an  accounting  of  the 
trust  property  and  funds,  but  also  entitled  to  clear  and  specific 
findings,  and  a  judgment  based  thereon  adjudicating  the  respective 
rights  of  all  the  creditors.  (A.  P.  Hotaling  Jb  Co.  t.  Hamilton, 
454.) 

15.  D'PO^IT    of    ^roNEY    FOR    PAYMENT    OF    MOTOR    CaBS — ^RkFUSAL    TX> 

Arcr.PT  Delivery  —  Action  Against  Buyer  —  Waiver  of  Hight 
TO   Kixo\LU   L)Js.ru;>iT. — Under  an  agreement  between  a  buyer  and 
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seller  of  motor  ears^  where  monej  was  deposited  in  a  bank  to  paj 
for  the  ears  to  be  turned  over  upon  deliyeiyy  the  seller  waived  its 
rights  against  the  bank  for  recovery  of  the  money,  where  on  refussl 
of  the  buyer  to  accept  delivery  it  sold  the  property  at  pnblie  auction 
and  sued  the  buyer  alone  and  obtained  judgment  for  the  full  amount 
of  the  difference  between  the  amount  actually  secured  at  the  sale 
and  the  amount  of  the  contract  price,  without  making  any  account 
whatever  of  the  deposit  (Foster  v.  Los  Angeles  T.  Jb  8.  Bank, 
460.) 

16.  *'00NSnMMATION"  OF   E^ZCHANOI  OF  BBAL   PrOPXBTY— COMMISSIONS 

Whin  Eaened. — Under  an  agreement  to  pay  a  broker  a  commission 
upon  the  "consummation"  of  an  exchange  of  real  property  within  a 
fixed  time,  the  broker  is  entitled  to  his  commission  where,  within 
the  time,  he  presents  the  other  party  to  his  principal  and  they  enter 
into  an  agreement  for  the  exchange,  notwithstanding  the  deal  was 
never  completed  and  deeds  did  not  pass  between  the  parties. 
(Turner  ▼.  Watkins,  503.) 

17.  Inadequacy    of    Consideration  —  Cancbllation    of    Oontract. — 

Where  parties  to  a  contract  for  an  exchange  of  real  properties  have 
full  and  equal  opportunity  for  an  independent  and  thorough  inves- 
tigation of  the  facts,  and  each  exercises  and  relies  upon  his  own 
independent  judgment  in  negotiating  and  consummating  the  transac- 
tion, mere  inadequacy  of  consideration,  where  it  is  not  so  gross  as 
to  shock  the  conscience,  is  not  of  itself  sufficient  ground  for  eancel- 
lation  of  the  contract.     (Haight  v.  Stewart,  614.) 

18.  Assignment  of  Rents  —  Payment  of  Indebtedness  —  Bbkaoh  — 

Insufficiency  of  Evidence. — In  this  action  for  breach  of  an  agree- 
ment made  between  a  landlord  and  one  of  his  creditors,  by  the 
terms  of  which  the  latter  was  to  collect  certain  rents  and  apply  a 
stated  sum  on  his  indebtedness,  it  is  held  that  the  findings  that  the 
defendant  interfered  with  the  collection  of  the  rents  and  that  he 
collected  moneys  which  it  was  his  duty  to  pay  to  the  plaintiff  are 
unsupported  by  the  evidence.     (Dodge  v.  Avery,  533.) 

19.  Common  Casriers — Contract  fob  Shipment  of  Livestock — Writ- 

ten Notice  of  Damage — Waiver. — Under  a  written  agreement  for 
shipment  of  livestock,  providing  that  in  case  of  any  loss  or  damage 
to  the  shipment,  written  notice  of  such  loss  or  damage  should  be 
given  within  ten  days  after  unloading,  the  right  to  notice  is  waived 
and  excused  by  the  carrier  where,  after  receiving  less  formal  notice, 
it  gave  directions  as  to  the  care  and  disposition  of  the  stock.  (Bliss 
T.  Southern  Pacific  Co.,  536.) 

20.  Time  of  Giving  Notice. — Under  such  an  agreement  written  notice 

of  loss  or  damages  witnin  ten  days  after  unloading  need  not  be 
givon  where  tho  extont  and  character  of  the  damage  could  not  be 
asecilaincd  within  buch  time.     (Id.) 
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21.  Will — ^Wbztten  Agkbeiibnt — Statute  of  Frauds. — An  agreement  to 

make  any  provision  for  any  person  by  will  is  invalid,  unless  the  same 
or  some  note  or  memorandum  thereof  is  in  writing  subscribed  by  the 
party  to  be  charged  or  by  bis  agent.     (Morton  v.  Angst,  644.) 

22.  Action  pob  Seevices — ^Nonkeliance  upon  Peomise — Pindino  Sup- 

ported BY  EviDENGB. — In  thla  action  to  recover  upon  a  rejected 
claim  against  the  estate  of  a  deceased  person  for  services  alleged 
to  have  been  rendered  to  the  deceased  by  plaintiff,  it  is  held  the 
finding  that  the  plaintiff  did  not  render  any  services  in  reliance 
upon  any  promise  of  deceased  to  make  plaintiff  a  beneficiary  under 
her  will,  and  that  no  contract  was  ever  made  to  compensate  plain- 
tiff for  any  services  rendered,  is  sustained  by  the  evidence.     (Id.) 

23.  Installation  of  Wireless  Telegraph  Equipment— -Damages  fob 
Breach — Evidence — ^Burden  of  Proof. — In  an  action  for  damages 
for  breach  of  a  contract  whereby  it  was  agreed  that  the  plaintiff 
would  install  wireless  equipment  in  a  certain  steamship  in  the  pos- 
session of  defendant  under  a  charter,  keep  it  in  repair,  and  furnish 
and  pay  a  competent  operator,  the  mere  introduction  of  the  con- 
tract and  showing  the  breach  thereof  did  not  make  out  a  prima 
facie  case  of  damages  for  the  unpaid  contract  price,  since  it  was 
obvious  that  plaintiff  would  be  put  to  more  than  trivial  expense  in 
performing  its  part  of  the  contract,  and  its  profit  substantially  less 
than  the  contract  price,  and  therefore  the  burden  was  upon  thtf 
plaintiff  to  prove  the  profits  it  would  have  made  had  defendant 
complied  with  its  contrnct  and  paid  for  the  services.  (Marconi 
W.  T.  C6.  ▼.  North  P.  S.  Co.,  663.) 

24.  Teteoraph  Corporations  —  Failure  to  File  Schedule  of  Rates 
With  Railroad  Commission — Contracts  not  Void — Construction 
OF  Public  Utilities  Act^ — A  contract  for  the  installation  of  a  wire- 
less equipment  on  a  steamship  and  furnishing  an  operator  therefor  is 
not  void  because  of  the  failure  of  the  telegraph  company  to  file  with 
the  railroad  commission  a  schedule  showing  the  charges  for  the 
transmission  of  messages,  as  required  by  the  Public  Utilities  Act, 
section  18  (Stats.  1911,  p.  18),  since  the  act  does  not  make  such 
contracts  unlawful,  but  merely  imposes  a  penalty  for  its  violation. 

:id.) 

25.  Existence  of  Subject  Mattbi  —  Iicpuxd  C6ndition. — When  the 
performance  of  a  eontract  dependa  ob  the  continued  existence  of  a 
given  person  or  thing,  a  eondition  is  implied  that  the  impossibility 
arising  from  the  perishing  of  the  peraon  or  thing  exouaea  perform- 
ance.    (A.  B.  Field  k  Co.,  Lie.,  t.  Haven,  969.) 

20.  Contraot  to  Pack  Dried  Fbuit— Destkuction  of  Paokino-housi 
ST  Fna — Contract  not  Terminated. — A  contract  by  the  terms  of 
which  plaintiffs  were  employed  by  defendant  to  buy  and  pack  dried 
fruits  in  the  latter's  packing-house  was  essentially  one  for  the  par- 
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formance  of  personal  serTicefl,  since  the  services  might  be  performed 
as  effectively  in  one  place  as  another,  and  the  destruction  of  the 
packing-house  by  fire  did  not  terminate  the  contract.     (Id.) 

27.  Deposit  of  Check  With  Absthact  Company  —  Delivery  upon 
Vesting  of  Title  to  Beal  Property  in  Payee— Duty  of  Com- 
pany.— ^Where  a  eheck  is  deposited  with  a  company  engaged  in 
the  business  of  abstracting  and  certifying  titles  to  real  property 
with  instructions  to  pay  it  to  the  payee  for  his  note  and  mortgage 
on  certain  real  property  when  title  thereto  is  vested  in  such  payee, 
the  company  is  required  to  hold  the  check  until  title  is  vested  abso- 
lutely in  the  payee,  and  not  merely  until  it  is  vested  of  record. 
(Hopkins  v.  Fresno  County  A.  Go.,  699.) 

28.  Action  for  Wrongful  Delivery  of  Check  —  Pleading  —  Insuffi- 

cient Denial  of  Vesting  of  Title. — In  an  action  against  an  ab- 
stract company  for  the  wrongful  delivery  of  a  check  deposited  with 
it,  with  instructions  to  deliver  to  the  payee  when  title  to  certain 
real  property  was  vested  in  him,  allegations  in  the  answer  that  de- 
fendant did  not  deliver  the  check  until  title  was  vested  of  record 
in  such  payee  is  not  a  sufficient  denial  of  the  allegation  of  the  com- 
plaint that  title  never  vested  in  the  plaintiff.     (Id.) 

29.  Becording  of  Forged  Deeds— Delivery  of  Check— Liability  of 

Abstract  Company. — An  abstract  company  with  whom  a  check  was 
deposited  with  instructions  to  deliver  to  the  payee  when  title  to  cer- 
tain real  property  was  vested  in  the  payee  is  liable  to  the  maker  of 
the  check  for  the  amount  thereof,  where  delivery  was  made  after  the 
filing  for  record  by  the  company  of  two  forged  deeds  which  made  the 
payee  the  apparent  record  owner,  without  first  making  any  attempt 
to  ascertain  if  they  were  authentic  instruments.     (Id.) 

80.  Statute  of  Limitations  —  Sale  of  Business  —  Assumption  and 
Payment  of  Indebtedness  of  Vendor — Gist  of  Action.— Where  on 
the  sale  of  a  business  the  purchasers  agree  to  assume  and  pay  all 
indebtedness  of  the  vendor  contracted  in  or  about  the  business,  such 
agreement,  rather  than  the  original  indebtedness  of  the  vendor,  con- 
stitutes the  gist  of  the  action  by  a  creditor,  in  so  far  as  the  statute 
of  limitations  is  concerned.  (Sherwood  Jb  Sherwood  T.  Gill  &  Lutz, 
707.) 

81.  Benefit  of  Third  Person — -Knowledge  of  Indebtedness  Unnec- 
essary.— ^Under  section  1559  of  the  Civil  Code,  providing  a  con- 
tract made  expressly  for  the  benefit  of  a  third  person  may  be  en- 
forced by  him  at  any  time  before  the  parties  thereto  rescind  it, 
it  is  not  necessary  that  the  parties  for  whose  benefit  the  contract 
was  made  be  named  in  the  contract,  or  that  the  contracting  party 
should  know  of  the  indebtedness.     (Id.) 

82.  Action  on  Contract — Evidence — Proof  or  Open  Book  Account 
Unnecessary. — In  an  action  on  a  contract  made  in  the  purchase  of 
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a  business  to  pay  aQ  indebtedness  of  the  vendor  eontracted  in  and 
about  the  business,  it  is  not  necessary  for  the  plaintiff  to  prove  that 
the  indebtedness  is  on  an  open  book  account,  although  so  alleged, 
since  the  same  is  but  an  evidentiary  fact.     (Id.) 

33.  Agreement  to  Will  Peopebty  —  Spegifio  Perpoemanci.— While 
equity  will  in  a  proper  ease  enforce  a  contract  to  leave  prop- 
erty by  will,  it  will  only  do  so  when  the  contract  is  fair,  its  terms 
definite  and  certain,  the  consideration  substantial,  and  the  plaintiff 
without  an  adequate  remedy  at  law.     (Christin  v.  Clark,  714.) 

84.  SsBVicES  AS  Thaveung   Companioh  —  Inadequaot  of  Considera- 

tion.— A  promise  to  leave  by  will  all  of  the  jewelry,  personal  effects, 
and  a  large  part  of  the  personal  property  of  the  promisor  to  a 
girl  in  return  for  her  services  as  a  traveling  companion  on  a  six 
months'  European  trip,  will  not  be  specifically  enforced,  as  a  con- 
tract to  leave  the  whole  estate,  which  was  of  a  value  of  about  one 
hundred  thousand  dollars,  because  of  the  inadequacy  of  the  value 
of  the  services.     (Id.) 

85.  Contract  to  Leave  Jeweuit  and  Personal  Effects — Essentials 

TO  Specific  Enforcement. — A  contract  to  will  jewelry  and  personal 
effects  will  not  be  specifically  enforced  where  it  is  not  made  to 
appear  that  they  were  of  such  a  rare  nature  that  they  could  not  be 
duplicated,  or  were  possessed  of  a  peculiar  sentimental  value.  (Id.) 
See  Charters,  5-7;  Judgments,  2;  Pleading,  2. 

OONTBIBUTION.    See  Judgments,  8. 

CONVERSION. 

Attachment  of  Obops — Ownership — Conflict  of  Evidenob— Errone- 
ous Nonsuit. — In  an  action  against  a  constable  for  the  alleged 
conversion  of  certain  grain  taken  into  his  possession  under  a  writ 
.  of  attachment  during  the  course  of  the  harvesting  but  before  com- 
pletion thereof,  it  was  error  to  grant  a  nonsuit  at  the  close  of  plain- 
tiff's ease  where  there  was  evidence  that  the  plaintiff  had  purchased 
the  property  from  the  owners  prior  to  the  harvesting,  although  there 
was  evidence  from  which  it  might  be  construed  that  the  contract 
of  purchase  was  merely  executory.  (Globe  Grain  lb  MilL  Co.  t. 
Drenth,  156.) 
See  Husband  and  Wife,  1. 

OOBPOBATIONS. 

!•  Sale  of  Assets — Consent  of  Stockholders. — A  sale  by  a  corpora- 
tion of  all  of  its  assets  is  void  where  not  consummated  in  conformity 
with  section  361a  of  the  Civil  Code,  requiring  the  consent  of  two- 
thirdfl  of  the  stockholders,  and  the  purchaser  cannot  under  such 
transfer  claim  money  on  deposit  in  bank  in  the  name  of  the  corpo- 
ratloD  as  against  an  execution  creditor  of  the  corporation.  (Porter 
T.  Anglo  ft  London  Paris  Nat.  Bank.  191.) 
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CORPORATIONS  (Continued). 

2.  Salb  or  Stock— Authority  of  Pxbsioint. — ^The  president  and  man- 
ager of  a  corporation  is  not  authorized  by  virtue  of  his  olfice  to  sell 
shares  of  stock,  or  to  determine  the  price  for  whicii  they  should 
be  sold,  or  to  employ  an  agent  to  find  purchasers.  (Rattray  v.  Wick- 
ersheim  Implement  Co.,  253.) 

8.  Sale  of  Stock  at  Lbss  Than  PaBt— Adthoeity  to  Accept  Opfeb. 
The  fact  that  after  the  president  of  the  corporation  had  employed 
a  broker  to  sell  stock,  and  before  the  broker  had  found  a  purchaser 
the  board  of  directors  of  the  corporation  authorized  the  president 
to  soil  the  stock  at  par,  does  not  tend  to  establish  the  president's 
authority  to  acvopt  an  offer  to  buy  the  stock  at  less  than  par.    (Id.) 

4.  Recovery  of  Broker's  Commissions — ^Plxadino  and  Evidence. — 
In  an  action  by  a  broker  against  a  corporation  to  recover  commis- 
sions for  selling  corporate  stock,  in  accordance  with  an  oral  agree- 
ment made  with  the  president  of  the  corporation,  it  is  necessary  for 
the  plaintiff  to  show  that  the  defendant  had  given  authority  to  sell 
the  stock  at  a  price  corresponding  to  the  offer  made  by  the  pur- 
ehaser,  and  where  the  purchaser's  offer  was  to  purchase  at  less  than 
par,  and  the  proof  failed  to  show  that  defendant  ever  offered  to  sell 
for  less  than  par,  the  defect  in  plaintiff's  case  was  not  cured  by 
the  statement  in  the  answer  that  defendant  entered  into  negotiations 
for  the  sale  of  stock  to  the  purchaser,  but  that  he  failed  and  refused 
to  purchase.     (Id.) 

6.  Sale  op  Stock — Recovery  op  Price — Accrual  op  Cause  op  Action 
— Demand  and  Repusal  to  Deliver  Stock. — A  cause  of  action  for 
the  recovery  of  money  paid  for  corporation  stock  accrues  only  upon 
a  demand  for  the  return  of  the  money  after  demand  and  refusal  to 
deliver  the  stock.     (Fergus  v.  Venice  Investment  Co.,  425.) 

6.  Delay  in  Making  Demand — Statute  op  Limitations. — A  pur- 
chaser of  corporation  stock  who  is  entitled  to  delivery  of  the  stock 
or  to  the  return  of  his  money  cannot  defeat  the  purpose  of  the 
statute  of  limitations  by  an  unreasonable  delay  in  the  making  of 
the  demand  for  the  return  of  the  money.     (Id.) 

7.  Reasonable  Time  por  Demand. — A  reasonable  time  for  the  making 
of  a  demand  for  the  return  of  money  paid  for  corporation  stock 
after  refusal  to  make  delivery  thereof,  in  the  absence  of  peculiar 
circumstances  affecting  the  question,  is  the  period  fixed  by  the  stat- 
ute of  limitations  in  similar  cases.     (Id.) 

8.  Return  op  Purchase  Money — Time. — A  breach  of  an  express 
contract  of  a  corporation  to  deliver  stock  to  a  purchaser  does  not 
occur  until  after  the  corporation  has  been  allowed  a  reasonable  time 
after  demand  to  make  delivery,  and  until  such  breach  occurs,  there 
is  no  implied  agieement  to  return  the  money.     (Id.) 

9.  Delay  in  Demanding  Return  op  Money — Peculiar  Circum- 
stances.— Where  an  agent  of  a  corporation  to  whom  monev  was 
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paid  for  corporation  stock  appropriated  the  money  to  his  own  use, 
and  the  officers  of  the  corporation,  who  were  friends  of  the  purchaser, 
assured  him  that  he  would  receive  his  stock  in  due  course  either 
out  of  the  agent's  own  holdings  or  the  treasury  of  the  corporation, 
and  did  not  definitely  refuse  to  deliver  the  stock  until  two  years 
and  two  months  after  the  payment  of  the  purchase  money,  there 
were  such  "peculiar  circumstances"  existing  as  justified  the  delay 
in  making  the  demand  for  the  return  of  the  money,  and  an  action 
to  recover  the  same  commenced  immediately  upon  the  refusal  to 
return  the  money  was  not  barred  by  the  provisions  of  subdivision 
1  of  section  339  of  the  Code  of  Civil  Procedure.     (Id.) 

10.  Stockholdeb'8  Liabilitt  —  Number  of  Shares  Outstanding — 
Admissions  of  Pleadings — Evidence. — In  an  action  against  a 
stockholder  on  a  corporation  debt,  where  upon  the  allegations  of  the 
complaint,  as  they  stood  admitted,  there  was  no  issue  upon  the  sub- 
ject of  the  number  of  shares  of  the  corporation  outstanding  when  the 
debt  was  contracted,  the  plaintiff  was  not  entitled  to  raise  such  issue 
by  introducing  evidence  contradicting  the  allegations  of  the  com- 
plaint.    (Southern  California  etc.  Co.  v.  Maier,  531.) 

11.  Financial  Aid  to  Customers. — Trading  corporations  may,  in  fur- 

therance of  their  own  interests,  extend  financial  aid  to  their  custo- 
mers, and  this  aid  may  be  in  the  form  of  a  guaranty.  (Armour  & 
Co.  v.  Rosenberg  &  Sons  Co.,  773.) 

12.  Benefit  to  Corporation  Immaterial. — The  right  of  trading  cor- 

porations to  extend  financial  aid  to  customers  is  not  dependent  upon, 
nor  is  it  in  any  manner  impaired  by,  the  fact  that  the  welfare  of 
the  corporation  was  not  promoted  by  the  transaction.     (Id.) 

13.  Guaranty  of  Customer's  Debts — Implied  Power  of  Manager  of 

Corporation. — The  general  manager  of  a  trading  corporation  has 
ostensible  authority  to  guarantee  the  debt  of  a  customer  where  such 
manager  for  several  years  had  the  exclusive  control  and  management 
of  the  business  of  the  corporation,  and  had  executed  previous  guar- 
anties of  a  similar  nature  without  his  authority  ever  having  been 
questioned  by  the  corporation.     (Id.) 

14.  Acceptance    of    Benefits — Estoppel. — A  corporation  is  estopped 

to  deny  the  authority  of  its  general  manager  to  guarantee  the  ac- 
count of  its  customer  with  another  company,  where  it  has  received 
benefits  under  the  contract.     (Id.) 

15.  Guaranty  of  Account  of  Customer — Authority  of  General 
Manager. — Judgment  reversed  on  the  authority  of  Armour  4"  ^^* 
v,  B.  Sosenberg  f  Sons  Co.,  ante,  p.  773.  (Cudahy  Packing  Co. 
V.  R.  Rosenberg  &  Sons  Co.,  818.) 

See  Assignments,  4;  Promissory  Notes,  2-4;  Venue,  L 

COSTS. 

Ta\i>:(}  of  Keeper's  Pees  —  Time.— An  order  fixing  the  amount 
u{  kco;)er's  fees  under  an  attach aiput  made  after  the  cost  bill  was 
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filed  and  prior  to  the  determination  of  the  motion  to  tax  it  is 
time.     (XJnwin  ▼.  Barstow-San  Antonio  Oil  Go.,  GOS.), 
See  Criminal  Law,  13. 

COUNTIBa 

CJoNSTBucTioN  OF  Bbidgs  BY  CiTY— LiABiLPTT  OF  OouKTY. — ^A  eoimtj  eaa- 
not  be  compelled  bj  the  provisions  of  section  2714  of  the  Political 
Code  to  pay  a  part  of  the  cost  of  constructing  a  bridge  built  1^  a 
city  over  a  river  which  forms  the  boundary  line  between  the  titj 
and  a  road  district  of  the  county,  where  the  board  of  supervisors 
expressly  refused  to  participate  in  the  construction,  saeh  refusal 
being  a  determination  against  its  necessity  as  to  the  county,  and 
the  city's  determination  of  necessity  not  binding  the  eoun^.  (City 
of  Bedding  v.  County  of  Shasta,  48.) 

COURTS.    See  Juvenile  Oourt;  Police  Court. 

CRIMINAL  LAW. 

1.  RoBBEBY— EviDBNCK—  Bequxst  TO  JoiN  I.  W.  W. — In  a  prosecution 

for  robbery,  the  admission  of  evidence  that  defendants  locked  the 
complaining  witness  in  a  room,  requested  him  to  join  the  organiza- 
tion known  as  the  Industrial  Workers  of  the  World,  and  then  ordered 
him  to  deliver  over  his  money,  was  not  prejudicial  in  so  far  as  the 
testimony  as  to  the  organization  was  concerned,  as  the  same  showed 
a  motive  for  the  crime  after  refusal  to  join  the  organization. 
(People  V.  Tanner,  20.) 

2.  Befebence  to  I.  W.  W. — Instbuction — Lack  of  Pbejudice. — In  a 

prosecution  for  robbery,  no  pr^udice  was  suffered  by  defendants 
from  the  admission  of  evidence  concerning  the  connection  of  the 
defendants  with  the  organization  known  as  the  Industrial  Workers 
of  the  World,  aud  their  attempt  to  force  the  complaining  witness 
to  join  such  organization,  where  the  court  instructed  the  jury  to 
disregard  all  testimony  not  pertinent,  and  particularly  concerning 
such  organization.     (Id.) 

3.  Prior  Conviction — Finding. — ^Under  section  1158  of  the  Penal  Coda, 
where  a  previous  conviction  of  the  accused  is  charged,  the  jury  must, 
unless  the  answer  of  the  defendant  to  the  charge  of  a  previous 
conviction  admits  it  to  be  true,  find  whether  or  not  he  has  suffered 
such  previous  conviction,  and  where  the  jury  fail  to  make  such 
specific  finding,  the  omission  is  fatal  to  the  judgment,  unless  the 
subsequent  crime  charged  is  itself  one  for  the  commission  of  which 
it  is  within  the  jurisdiction  of  the  superior  court  to  impose  punish- 
ment.    (People  V.  Franklin,  23.) 

4.  Unlawful  Sale  or  Alcoholic  Liquors — Purchase  by  Detective — 
iNSumciENT  Defense. — In  a  prosecution   for  unlawfully  selling 
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alcoholic  liquor  in  no-license  tenitoTj,  it  is  no  defense  tbat  the 
purchase  was  made  by  and  at  the  instance  of  a  person  employed  by 
the  sheriff  to  ferret  out  illicit  sellers  of  intozieating  liquors.  (Peo- 
ple V.  Barkdoll,  26.) 

5.  Evidence — ^Eepxjtation  of  Defendant. — In  a  criminal  prosecution, 
it  is  not  error  to  refuse  defendant's  offer  to  proye  that  his  reputa- 
tion for  truth  and  veracity  was  good,  where  there  was  no  evidence 
introduced  tending  to  show  that  it  was  bad.     (Id.) 

6.  Appeal— Failtjrb  to  Pile  Bbief  or  Appeae  on  Hearing — Remedies 
OF  Attobney-oeneral.— Where  the  appellant  in  a  eriminal  case  fails 
to  file  a  brief  in  support  of  his  appeal,  and  his  attorneys  of  record 
do  not  appear  to  argue  the  appeal  when  called  for  hearing,  the 
attorney-general  may  either  move,  upon  notice,  to  dismiss  the  appeal 
or  submit  the  cause  for  decision  upon  the  record.  (People  ▼.  Wag- 
ner, 41.) 

7.  Larceny — Accomplice — Evidence — Sufficient  Oobboboration. — In 

a  prosecution  for  the  larceny  of  a  quantity  of  rope,  a  number 
of  tents,  and  other  articles,  sufficient  corroboration  of  the  testimony 
of  an  accomplice  to  satisfy  the  demands  of  section  1111  of  the 
Penal  Code  is  found  in  the  testimony  of  the  wife  of  the  party  to 
whose  premises  the  stolen  articles  were  hauled,  that  she  saw  the 
defendant  at  her  home  that  night,  heard  him  ask  her  husbai\d  to 
go  to  the  place  where  the  articles  had  been  left  by  the  defendant 
and  haul  them  to  their  home,  and  that  she  saw  the  articles  there 
the  following  day.      (Id.) 

8.  Obtaining  Money  by  False  Pretenses — Amendment  of  Informa- 

tion— Averment  of  Minor  Pretenses— Lack  of  Prejudice. — In 
a  prosecution  for  obtaining  money  by  false  pretenses,  it  was  not 
error  to  permit  the  district  attorney  to  make  an  amendment  to  the 
information  so  as  to  include  within  its  averments  certain  specific 
pretenses  not  set  forth  therein,  in  order  that  evidence  thereof  might 
be  admitted,  where  the  main  inducing  cause  of  the  parting  with  the 
property  is  alleged  in  the  information.     (People  v.  Donaldson,  63.) 

9.  Opening  Statement  of  Prosecuting  Attorney — Want  of  Mis- 

conduct.— In  a  prosecution  for  obtaining  money  by  false  pre- 
tenses, it  was  not  misconduct  for  the  district  attorney  to  state  that 
he  expected  to  prove  a  conspiracy  between  the  defendant  and  a 
so-called  psychologist,  and  then  not  to  introduce  any  evidence  con- 
cerning such  conspiracy,  where  the  failure  to  introduce  such  evi- 
dence was  due  to  inability  to  prove  the  conspiracy,  and  there  was 
no  showing  made  that  the  statement  was  made  in  bad  faith.     (Id.) 

10.  Misconduct — Waiver. — Objection  to  statement  made  by  prosecut- 

ing attorney  is  waived  where  it  was  not  assigned  as  misconduct  and 
no  request  made  to  admonish  the  jury  to  disregard  it.     (Id.) 

11.  Omission  to  Provide  for  Minor — Giving  of  Bond  for  Support — 
Oiii^LR  Uiti.wiNQ  New  Trial— Appeal. — In  a  prosecution  under  sec- 
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tion  270  of  the  Penal  Code  for  willfully  omitting,  without  lawful 
excuse,  to  furnish  a  minor  with  necessities,  the  giving  of  the  bond 
for  such  support  provided  by  seetion  270b  of  such  code  and  the  sus- 
pension of  sentence  does  not  deprive  the  defendant  of  the  right  to 
appeal  from  the  order  denying  hia  motion  for  a  new  trial.  (Smith 
V.   MeCallum,   143.) 

12.  Suspension  of  Judgment — Appeal  fbom  Ordib  Denying  New 
Trial.— Under  sections  1201,  1202,  and  1237  of  the  Penal  Code,  an 
appeal  may  be  taken  from  an  order  denying  a  motion  for  a  new 
trial,  although  judgment  has  been  suspended  and  not  entered.    (Jd.) 

18.  Costs — Transcription  of  Notes — ^Mandamus — Original  Proceed- 
ing IN  Appellate  Court  Afteb  Refusal  in  Trul  Court.— In  an 
original  proceeding  in  mandamus  in  the  appellate  court  to  compel  a 
court  reporter  to  make  a  transcription  of  his  notes  in  a  criminal  case 
for  the  use  of  the  defendant  on  appeal,  the  petitioner,  if  successful, 
is  entitled  to  bis  costs,  although  the  judge  of  the  trial  court  refused 
to  order  the  transcription  on  the  ground  that  the  defendant  was  not 
entitled  thereto.     (Id.) 

14.  Carrying  Concealed  Weapons  Without  License — Constitution- 

ality OF  Act  of  1917. — Section  8  of  chapter  145  of  the  Statutes  of 
1917  (Stats.  1917,  p.  221),  providing  that  every  person  who  car* 
ries  in  any  municipal  corporation  any  pistol  or  other  firearm  con- 
cealed upon  his  person  without  a  license,  shall  be  guilty  of  a  mis- 
demeanor, and  of  a  felony  if  previously  convicted  of  any  felony 
or  of  any  crime  made  punishable  by  the  act,  ia  a  reasonable  police 
regulation.     (People  v.  Smith,  88.) 

15.  Heavier  Penalty  for  Previous  Offenders — Act  not  Class  Legis* 

LATioN. — Such  act  is  not  objectionable  as  class  legislation,  from  the 
fact  that  it  provides  a  heavier  penalty  for  one  who  has  been  previ- 
ously convicted  of  a  felony  than  for  one  who  has  suffered  no  prior 
conviction,  since  it  operates  uniformly  upon  all  persons  in  the  same 
category  and  there  being  a  reasonable  basis  for  the  classification. 
(Id.) 

16.  Act  not  Ex  Post  Facto. — Such  act  la  not,  on  account  of  the  pro- 

vision prescribing  a  heavier  penalty  for  one  previously  convicted  of 
a  felony,  an  ex  post  facto  law.     (Id«) 

17.  Carrying  of  Weapons— Subject  foe  State  Regulation. — ^The  sub- 

ject of  carrying  weapons  is  a  proper  one  for  state  legislation,  and  la 
not  purely  a  municipal  affair.     (Id.) 

18.  Infamous  Crime  Against  Nature— Record  Tstxt  from  Error. — 
On  this  appeal  it  is  held  the  offense  of  the  infamous  crime  against 
nature  was  charged  in  the  information  with  legal  sufficiency, 
the  trial  fairly  conducted,  the  instructions  complete  and  accurate, 
and  the  testimony  as  to  guilt  overwhelming  and  conclusive.  (People 
V.  Jacobs,  93.) 
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19.  Rape — Evidence — Subsequent   Acts. — In   a  proseeution  for  rapei 

evidence  of  the  commission  of  an  act  committed  subsequent  to  the 
act  selected  as  the  basis  of  prosecution  was  admissible  to  show  the 
lascivious  disposition  of  the  defendant  toward  the  prosecuting  wit- 
ness, and  the  consequent  probability  of  the  commission  of  the 
selected  aet.     (People  v.  £1gar,  114.) 

20.  Other  Acts  or  Sexual  Interooubse — Erroneous  Instruction.— 

Where  in  a  prosecution  for  rape  there  was  evidence  tending  to  show 
the  commission  of  two  acts  upon  different  dates,  and  the  informa- 
tion charged  the  commission  of  the  earlier  aet  and  the  district  attor- 
ney selected  such  act  as  the  one  upon  which  he  asked  for  a  convic- 
tion, an  instruction  that  it  was  not  incumbent  upon  the  prosecution 
to  prove  the  exact  time  and  place  when  the  offense,  for  which  the 
defendant  was  being  tried,  occurred,  it  being  sufficient  if  the  prose- 
eution establislied  the  commission  of  the  crime,  beyond  a  reasonable 
doubt,  at  any  time  within  three  years  prior  to  the  filing  of  the  infor- 
mation, was  erroneous,  although  the  oourt  also  instructed  the  jury 
that  if  they  believed  the  defendant  on  or  about  the  date  charged 
did  accomplish  an  act  of  sexual  intercourse  with  the  prosecuting 
witness,  they  should  find  him  guilty  as  charged.     (Id.) 

21.  Forgery — Variance — Appeal. — In  a  prosecution  for  the  forgery  of 

a  check,  the  contention  that  there  was  a  variance  between  the  charge 
made  in  the  information  and  the  proof,  in  that  the  defendant  was 
not  charged  with  making  any  indorsement  on  the  check,  when  in 
fact  the  indorsement  did  appear  on  the  check  as  exhibited,  cannot 
be  raised  on  appeal,  where  the  testimony  showing  that  defendant 
indorsed  the  name  on  the  back  of  the  check  when  he  passed  it  came 
in  without  objection.     (People  v.  ETbcalera,  212.) 

22.  Evidence  op  Subsequent  Forgery — Purpose — Instruction. — In  a 

prosecution  for  forgery,  error  cannot  be  predicated  upon  the  failure 
of  the  court  to  instruct  the  jury  as  to  the  purpose  for  which  evi- 
dence of  a  subsequent  forgery  was  received,  where  no  instruction 
was  offered  by  the  defendant  covering  the  matter.  (Id.) 
28.  Conviction  upon  Suspicion — Instruction. — The  refusal  of  the 
court  to  give  an  instruction  that  the  defendant  could  not  be  con- 
victed upon  mere  suspicion,  was  proper,  where  the  jury  was  fully 
instructed  that  they  must  find  beyond  a  reasonable  doubt  that  the 
acts  charged  against  the  defendant  were  committed  by  him.     (Id.) 

24.  Injury  prom  Forgery — Instruction. — An  instruction  that  to  con- 

stitute the  crime  of  forgery  it  is  not  necessary  that  anyone  should 
be  actually  defrauded,  but  that  it  is  sufficient  if  the  alleged  forged 
check  is  of  such  a  character  that  a  person  accepting  it  as  true  and 
genuine  might  suffer  loss,  is  not  objectionable.     (Id.) 

25.  Murder — Evidence — Accusation    by    Dkceased — Drnial    by    De- 
fendant.— In  a  prosecution  for  murder,  testimony  of  witnesses  that 
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the  deceased  shortlj  before  his  death  accused  the  defendant  of  the 
commission  of  the  crime,  which  the  defendant  denied,  i«  inadmissible. 
(People  ▼.  Vogel,  216.) 

£6.  Suspicion  or  Commission  or  CI^ime^Hearsat. — In  such  a  prose- 
cution, testimony  of  one  of  the  witnesses  to  the  accusation  that  he 
had  been  previously  informed  that  defendant  was  under  raspicion, 
and  who  had  so  informed  him,  is  inadmissible,  as  hearsay.     (Id.) 

27.  Impeachment  or  ESxpxrt — Testimony  in  Anothke  AonoH  — 
PBOOr  BY  Stbnogbafhio  BspoBTsa. — In  such  a  prosecntioii,  wher* 
the  defense  sought  to  impeach  the  opinion  evidence  of  a  witness  for 
the  state  as  to  how  long  the  odor  of  burnt  powder  could  be  detected 
in  a  discharged  weapon,  by  showing  that  he  testified  differently  in 
another  action,  the  court  reporter  was  a  proper  witness  as  to  such 
testimony  and  had  the  right  to  use  her  stenographic  notes  to  refresh 
her  recollection.     (Id.) 

28.  Misconduct  or  Court— Prejudicial  Bemark. — The  statement  of 

the  trial  judge,  after  examination  of  the  stenographie  reporter's 
transcript,  that  he  found  nothing  in  it  to  impeach  the  testimony  of 
the  witness,  was  uncalled  for,  and  prejudicial  to  the  rights  of  the 
defendant.     (Id.) 

29.  Intozicatinq  Liquors — Sals  Within  No-licensb  Txbbitoby — ^Loca- 
tion or  Place — Evidencb— Testimony  or  County  Clbrk. — In  a 
prosecution  for  the  crime  of  keeping  a  place  of  public  resort  in  no- 
license  territory  for  the  purpose  of  sale  therein  of  alcoholic  liquor, 
testimony  of  the  county  clerk  that  the  town  in  which  the  defendant 
kept  such  resort  was  outside  of  the  boimdaries  of  any  incorporated 
city  or  town,  and  within  a  certain  supervisorial  district  which  had 
voted  no-license,  is  sufficient  to  show  that  such  place  was  within 
no-license  territory.     (People  v.  Pera,  292.) 

30.  Appucation  roR  Federal  Liquor  License. — In  such  a  prosecution, 

the  admission  in  evidence  of  a  purported  written  application  of  the 
defendant  for  a  federal  liquor  license  without  proof  that  the  same 
was  signed  by  him  was  erroneous,  but  without  prejudice,  where  the 
other  evidence  sufficiently  supported  the  verdict.     (Id.) 

81.  Other  Sales. — In  a  prosecution  for  the  crime  of  keeping  a  place 

of  public  resort  in  no-license  territory  for  the  purpose  of  sale  in 
such  territory  of  alcoholic  liquor,  testimony  as  to  a  sale  of  liquor 
made  by  defendant  fourteen  days  prior  to  the  commission  of  the 
date  charged  is  admissible  to  show  the  character  of  the  place  and 
the  purpose  of  the  defendant.     (Id.) 

82.  Intent  to  Commit  Act — Existence  Immaterial^ — In  a  prosecu- 

tion for  the  crime  of  keeping  a  place  of  public  resort  In  no-lieense 
territory  for  the  purpose  of  sale  in  such  territory  of  alcoholic 
liquor,  it  is  not  necessary  to  the  consummation  of  the  erime  that  an 
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intent  to  commit  the  act  be  shown,  sinee  the  mere  commiBsion  of 
8uch  act  is  sufficient  to  constitute  the  crime.     (Id.) 

33.  Possession  of  Federal  Liquob  License — Effect  or — Insthuo- 
TION. — An  instruction  that  the  possession  hj  defendant  of  a  federal 
liquor  license  could  not  legally  operate  as  a  shield  to  any  person 
shown  to  have  committed  the  crime  of  keeping  a  public  resort  for 
the  sale  of  alcoholic  liquors  in  no-license  territory,  against  the 
penal  consequences  thereof,  is  abstractly  correct  in  the  statement 
of  the  principle  declared  therein.     (Id.) 

34.  Punishment   fob    Offense— -Sbntenoi   of   Pine    and    Imprison- 

ment— Invalidity  as  to  Imprisonment. — Under  section  19  of  the 
local  option  law,  limiting  imprisonment  upon  conviction  of  any  of 
the  provisions  of  the  law  to  seven  months,  a  sentence  to  imprison- 
ment for  one  month  and  to  a  fine  of  six  hundred  dollars,  and  in 
default  of  payment,  imprisonment  not  exceeding  one  day  for  each 
two  dollars  thereof,  is  void  as  to  imprisonment  for  nonpayment  of 
fine.     (Id.) 

85.  MtniDER — Evidence — Anonymous  Love  Letter. — In  a  prosecution 
for  murder,  the  admission  in  evidence,  for  the  purpose  of  showing 
motive  for  the  crime,  af  a  letter  claimed  to  have  been  intended  for 
defendant  and  opened  by  his  mother-in-law,  showing  the  existence 
of  improper  relations  between  the  sender  and  the  intended  recipient, 
was  prejudicial  error,  in  the  absence  of  any  proof  as  to  the  author 
of  the  letter,  or  of  any  evidence  connecting  defendant  therewith,  who 
was  not  shown  to  have  known  of  its  existence  until  the  triaL  (Peo- 
ple V.  Lee,  323.) 

86.  Conviction  of  Manslaughter — Ebboneous  Sentence. — Under  sec- 
tion 1168  of  the  Penal  Code,  providing  for  indeterminate  sen- 
tences, a  sentence  upon  conviction  of  manslaughter  to  imprison- 
ment for  the  term  of  from  one  to  ten  years  is  erroneous,  in  view  ef 
section  193  of  such  code,  fixing  a  maximum  imprisonment  for  such 
offense  of  ten  years,  but  fixing  no  minimum  term.     (Id.) 

87.  Rape— Cautionary  Instruction. — In  a  prosecution  for  rape,  the 

refusal  to  give  a  cautionary  instruction  requested  by  defendant 
is  not  a  sufficient  ground  for  reversal  of  the  judgment  where  the 
jiiry  was  instructed  to  consider  the  matter  calmly,  dispassionately, 
and  deliberately  as  they  would  any  other  accusation,  that  they 
were  to  be  very  carcTful,  and  should  carefully  and  gradually  weigh, 
analyze,  and  consider  the  testimony  against  the  defendant.  (People 
V.  Webster,  640.) 
38.  Evidence — Character  of  Defeni>ant — ^Pbevious  6bntenc?b  fob 
Rape — Improper  Cross-examination. — In  such  a  prosecution,  the 
asking  of  one  of  defendant's  character  witnesses  on  cross-examina- 
tion whether  the  witness  knew  that  defendant  had  been  sentenced 
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to  the  penitentiary  for  rape  was  improper  and  unfair,  where  the 
judgment  had  been  reversed.     (Id.) 

89.  Previous  Accusations  of  Bapi — Pbopeb  Gikoss-examination. — ^In 
such  a  proeecution,  the  asking  of  character  witnesses  of  the  defend- 
ant on  cross-examination  if  they  had  ever  heard  that  the  defendant 
had  been  previously  accused  of  rape  was  proper.     (Id.) 

40.  Misconduct  of  District  Attorney — Argument  to  Jury— Refer- 

ence to  Stricken  Out  Testimony.— In  such  a  prosecution,  it  was 
misconduct  for  the  district  attorney  in  his  argument  to  refer  to  a 
previous  conviction  for  rape,  after  the  court  had  stricken  out  all 
reference  thereto,  and  to  state  what  he  would  have  done  had  the 
prosecutrix  been  his  own  daughter,  but  such  misconduct  was  not  a 
sufficient  ground  for  reversal  where  the  reeord  of  guilt  was  elear 
and  convincing.     (Id.) 

41.  Seduction  Under  Promise  of  Marrugb — Sufficiency  of  Evidence. 

In  this  prosecution  for  seduction  under  promise  of  marriage,  it  is 
held  that  the  evidence  sufficiently  shows  that  the  promise  of  marriage 
was  the  sole  inducement  which  led  to  the  seduction,  that  the  girl 
was  of  previous  chaste  character,  and  that  she  was  unmarried  at  the 
time  of  the  commission  of  the  offense.     (People  v.  Lima,  553.) 

42.  Instruction — Sufficiency  of  Proof— Beading  of  Section  1826, 
Code  of  Dvil  Procedure,  Proper. — Section  1826  of  the  Code  of 
Civil  Procedure  is  applicable  to  criminal  cases,  and  was  in  this  prose- 
cution properly  read  to  the  jury  in  connection  with  the  usual  instruc- 
tion upon  the  subject  of  reasonable  doubt.     (Id.) 

43.  Assault  With  Intent  to  Murder— evidence — B!xplanation  of 
Testimony— Mental  Condition  of  Victim. — In  a  prosecution  for 
the  crime  of  assault  with  intent  to  commit  murder,  where  the  effect 
of  the  assault,  according  to  the  testimony  of  experts,  was  to 
produce  an  impairment  of  the  mind  and  to  cause  the  assaulted 
party  to  accept  the  statement  of  others  as  the  product  of  his  own 
recollection  of  the  events,  and  it  developed  on  his  cross-examination 
that  before  the  grand  jury  he  attempted  to  give  some  details  of 
the  assault,  which  he  could  not  recall  at  the  trial,  it  was  proper  to 
ask  him  on  redirect  examination  how  he  came  to  give  such  testi- 
mony, and  also  to  question  the  assistant  district  attorney  as  to 
conversations  which  he  had  had  with  the  injured  party,  and  how  his 
statements  corresponded  with  defendant's  explanation  of  the  affair. 
(People  V.  Shaw,  441.) 

44.  Preliminary  Examination  —  Probablb  Cause — Evidenc»— Uncor- 
RORORATED  TESTIMONY  OF  ACCOMPLICE.— While  a  defendant  cannot  be 
convicted  upon  the  uncorroborated  testimony  of  an  accomplice,  the 
testimony  of  an  accomplipp  N  admissible  and  proper  to  be  considered 
on  the  preliminary  exaraiuatiun  of  the  defendant,  and  may  be  suffi- 

86  Gal.  App. — 54 


Digitized  by  VjOOQIC 


850  Criminal  Law. 


CRIMINAL  LAW  (Continued). 

eient  to  establish  probable  cause  for  holding  him  to  answer  for 
trial  in  the  superior  court.     (In  re  Schwitalla,  511.) 

45.  Exposure  of  FkasoN — Pleading — Insufficient  Complaint. — ^Under 
section  311  of  the  Penal  Code,  which  provides  that  every  person  who 
willfully  and  lewdly  exposes  his  person  or  the  private  parts  thereof 
in  any  public  place,  or  in  any  place  where  there  are  other  persons  to 
be  offended  or  annoyed,  is  guilty  of  a  misdemeanor,  a  complaint 

^  charging  that  the  defendant  at  the  time  and  place  named  did  "will- 
fully and  unlawfully  expose  his  person,"  etc.,  fails  to  charge  the 
offense,  since  it  fails  to  aUege  that  the  acts  were  done  "lewdly." 
(In  re  Correa,  512.) 

46.  Perjury— False  Testimony — Suffiodbnoy  of  Infokmation. — An 
information  charging  a  witness  in  a  criminal  action  with  perjury 
in  testifying  falsely  therein  sufficiently  sets  forth  the  controversy  or 
matter  in  respect  to  which  the  offense  was  committed  to  comply 
with  the  provisions  of  section  966  of  the  Penal  Code,  where  it  is 
alleged  that  at  a  certain  time  in  the  superior  court  there  was  on 
trial  a  criminal  action,  and  that  it  was  then  and  there  material  to 
know  where  the  defendant  in  such  action  was  on  a  certain  night, 
and  whether  on  such  night  he  was  with  the  defendant  in  the  present 
action.     (People  v.  Hill,  574.) 

47.  Indeterminate  Sentence  Law — Inapplicability  to  Previous  Of- 
fenses.— The  indeterminate  sentence  law  is  ex  post  facto  aa  to 
crimes  committed  before  it  took  effect.     (Id.) 

48.  Erroneous  Sentence — Procedure. — A  judgment  of  conviction  will 

not  be  reversed  for  giving  an  indeterminate  sentence  for  an  offense 
committed  before  the  law  became  effective,  but  the  case  will  be  re- 
manded to  the  superior  court  with  instructions  to  pronounce  the 
proper  sentence.     (Id.) 

49.  Rape — Evidence — Hostility  of  Abbestinq  Officer. — In  a  prosecu- 
tion for  rape,  hostility  of  the  arresting  officer  toward  the  defendant 
goes  to  the  weight  and  credibility  to  be  given  his  testimony,  and  is 
not  to  be  taken  as  a  circumstance  that  his  testimony  was  false  or 
that  he  induced  the  prosecutrix  to  testify  falsely.  (People  ▼. 
Fraysier,  579.) 

50.  Date  of  Offense— Pleadino  and  Evidence. — In  a  prosecution  for 

rape,  where  the  prosecutrix  gave  the  date  of  the  assault  as  nearly 
as  she  could,  and  the  defendant  was  not  prejudiced  by  the  failure 
to  fix  the  date  defioitely,  the  case  falls  within  the  general  rule  that 
the  proof  need  not  show  that  the  offense  was  committed  on  the  day 
named  in  the  charging  paper.     (Id.) 

51.  Failure  of  Prosecutrix  to  Complain — Suspicious  Circumstance 

— Instruction  Properly  Refused. — In  a  prosecution  for  rape,  it 
was  proper  to  refuse  to  instruct  the  jury  to  the  effect  that  if  they 
found  that  the  prosecutrix  made  no  complaint  of  the  alleged  act. 
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they  should  view  such  failure  as  a  suspieioiifl  circumstance  indi- 
cating that  her  storj  was  a  fabrication.     (Id.) 

62.  Natdbb  of  Charge— Testimony  of  Peosecutrix — Cautionary  In- 
struction.— In  a  prosecution  for  rape,  the  jury  were  sufficiently 
cautioned  by  an  instruction  advising  them  in  effect  that  a  charge 
of  rape  is  one  easy  to  make  and  difficult  to  disprove;  that  the  testi- 
mony of  a  child  of  tender  years,  such  as  the  prosecuting  witness, 
ought  to  be  viewed  with  great  eare  and  caution;  and  that  the  evi- 
dence in  such  a  case  was  to  be  weighed  with  the  utmost  care,  without 
bias  or  prejudice.     (Id.) 

53.  Commitments  by  Township  Justioxs  of  the  Peace. — A  justice  of 

the  peace  of  a  township  in  the  county  of  Los  Angeles  has  no  au- 
thority to  commit  an  offender  to  the  custody  of  the  chief  of  police 
of  the  city  of  Los  Angeles,  since  commitments  issued  by  justices  of 
the  peace  of  townships  run  to  the  sheriff  of  the  county  and  not  to 
local  police  officers.     (In  re  Dowell,  587.) 

54.  Misdemeanors  Committed  in  Los  Angeles  City — Jurisdiction — 
PoucE  Courts. — The  police  courts  of  the  city  of  Los  Angeles  have 
exclusive  juripdiction  of  all  misdemeanors  committed  within  the 
limits  of  the  city,  under  the  general  statute  giving  exclusive  jurisdic- 
tion to  police  courts  in  citios  of  tho  first  and  one-half  class  of  all 
misdemeanors  occurring  within  such  cities.     (Id.) 

55.  Submission  to  Arrest — Shooting  by  Officer  Unjustified. — An 
officer  is  not  justified  in  shooting  a  man  in  order  to  compel  submis- 
sion to  an  arrest  on  a  misdemeanor  charge.     (People  v.  Wilson,  589.) 

66.  Right  of  Self-defense. — An  officer  properly  engaged  in  attempt- 
ing to  make  an  arrest  on  a  misdemeanor  charge  has  the  right  to 
resist  attack  made  upon  him,  and,  being  rightfully  there  and  not 
legally  considered  the  aggressor,  may  in  his  own  defense  take  life. 
(Id.) 

57.  Manslauohteb  —  Shootino  by  Officee  Whiub  Attemptino  to 
Make  Arrest — Justification — Question  fok  Jury. — In  a  prosecu- 
tion of  a  deputy  constable  for  manslaughter  in  attempting  to  make 
an  arrest  for  a  misdemeanor,  the  question  whether  the  shooting 
amounted  to  a  crime  for  which  a  conviction  should  be  had  was  for 
the  jury,  and  its  verdict  ia  conclusive  on  the  appellate  court.     (Id.) 

58.  Acts  of  Defendant— Presumption  as  to  Intent — Instruction. — 

In  a  prosecution  of  a  deputy  constable  for  manslaughter  for  shoot- 
ing a  man  he  was  attempting  to  arrest  on  a  misdemeanor  charge,  an 
instruction  that  a  person  must  be  presumed  to  intend  to  do  that 
which  he  voluntarily  and  willfully  does  in  fact  do,  and  must  also  be 
presumed  to  intend  all  the  natural,  probable,  and  usual  consequences 
of  his  own  voluntary  acts,  and  the  willfnl  use  of  a  deadly  weapon 
without  excuse  or  provocation  generally  indi(»ates  a  felonious  intent, 
correctly  btatcs  the  law,  but  must  be  read  in  connection  with  the 
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entire  charge,  and  particularly  tbe  portion  adrising  the  jury  that  it 
must  find  beyond  a  reasonable  doubt  that  defendant  committed  the 
acts  charged.     (Id.) 

69.  BuBDiN  OF  Pbovimo  Justiticatton — ^iNSTBuonoK. — In  a  prosecution 
of  a  deputy  constable  for  manslaughter  for  shooting  a  man  he  was 
attempting  to  arrest  on  a  misdemeanor  charge,  an  instruction  advis- 
ing that  when  a  homicide  is  proved,  the  burden  of  proving  circum- 
stances of  mitigation  or  that  would  justify  or  excuse  it  devolves 
upon  a  defendant,  unless  the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  amounts  only  to  manslaughter,  or  that 
the  defendant  is  justifiable  or  excusable,  was  not  erroneous,  as 
assuming  that  the  commission  of  the  homicide  bj  the  defendant  had 
been  proved.     (Id.) 

60.  Appeal  —  Failukb  to  Appeab  ok  Filb  Baisrs— Submission  or 
Causs  on  Record. — Where  on  an  appeal  from  a  judgment  in  a  crim- 
inal action  no  briefs  are  filed  or  appearance  made  on  behalf  of 
appellant,  the  attorney-general  may  move  to  submit  the  case  for 
decision  on  the  record.     (People  v.  Clark,  789.) 

61.  Appeal — Failube  to  Appear  oa  File  Briefs — Submission  of  Cause 
ON  Record. — Where  on  an  appeal  from  a  judgment  in  a  criminal  action 
no  briefs  are  filed  or  appearance  made  on  behalf  of  appellant,  the 
attorney-general  may  move  to  submit  the  ease  for  decision  on  the 
record.     (People  v.  Lyons,  744.) 

62.  Indeterminate  Sentences — Appucabilitt  to  Convictions  foe  Rob- 
bery.— Section  1168  of  the  Penal  Code,  providing  for  indeterminate 
sentences  in  criminal  cases,  is  applicable  to  eonyictions  for  robbery, 
since  under  section  213  of  such  code  robbery  ia  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  one  year.  (People  t. 
Gonzales,  782.) 

63.  FixiNo  OF  Maximum  Punishment— Oonstkuohon  or  Oaom  Pbo- 
visiON. — Section  671  of  the  Penal  Code,  providing  that  whenever 
any  person  is  declared  punishable  for  a  crime  by  imprisonment  in 
the  state  prison  for  a  term  not  less  than  any  specified  nnmber  of 
years,  and  no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such  conviction 
may,  in  its  discretion,  sentence  such  offender  to  imprisonment  dur- 
ing his  natural  life,  or  for  any  number  of  years  not  lees  than  that 
prescribed,  does  not  require,  on  oowiction  of  robbery,  that  the 
judge  shall  fix  a  maximum  term,  since  to  make  a  crime  subject  to 
the  indeterminate  sentence  law  it  need  not  be  punishable  by  im- 
prisonment in  the  penitentiary  for  a  definite  term  fixed  by  law, 
but  it  is  sufficient  if  it  be  thus  punishable  for  any  term.     (Id.) 

€4.  Purpose  of  Indeterminate  Sentence  Law. — The  purposn  of  the 
indeterminate  sentence  law  was  to  take  from  the  trial  jndge  the 
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discretion  of  fixing  definitely  the  terna  of  imprisonment  and  to 
vest  it  in  the  prison  directors  within  the  limits  prescribed  hj  the 
Penal  Code.     (Id.) 

65.  INDBTEEMINATK  SENTENCE — OTFENSE  PBIOB  TO  ENACTMENT — PRO- 
NOUNCEMENT or  Pbopeb  Judgment. — Upon  the  anthority  of  Ba 
parte  Lee,  177  Cal.  690,  [171  Pac.  958],  the  petitioner  herein 
remanded  to  custody  of  sheriff  for  judgment  by  the  superior  court 
upon  his  conviction.     (Ex  parte  Carrera,  817.) 

CHOPS.    See  Sales,  1. 

DAMAGES. 

1.  Interest  on  Counsel  Fees  and  Expenses  in  Injunction  Suit. — 
In  view  of  section  3287  of  the  Civil  Code,  in  an  action  on  a  bond  to 
secure  plaintiff  against  damages  resulting  from  an  injunction  issued 
in  a  prior  action  against  him,  interest  on  the  amount  allowed  for 
eounsel  fees  and  expenses  incidental  and  necessary  to  plaintiff's  suc- 
cessful endeavor  to  secure  the  dissolution  of  the  injunction  are 
recoverable,  since  such  items  of  expense  are  not  uncertain  or  in- 
capable of  being  made  certain  by  calculation.  (Panter  ▼.  National 
Surety  Co.,  44.) 

2.  Conveyance    of    Interest    m    Estate — Secubity    foe    Monet 

Loaned — BTvidenge — Affiemance  of  Judgment. — In  this  action  for 
damages  alleged  to  have  been  sustained  in  conveying  an  interest  in 
a  certain  estate  as  security  for  the  repayment  of  money  loaned,  it  is 
held  that  the  judgment  in  favor  of  defendant  must  be  affirmed, 
there  being  no  claim  that  plaintiff  at  the  time  of  the  transaction 
was  an  infant  or  incompetent,  or  that  the  relations  between  the  par- 
ties  were  confidential,   and  no   evidence   of  misrepresentations  or 
fraud.     (Morris  v.  Wright,  278.) 
See  Building  Contracts,  1,  2,  4,*  Contracts,  7,  19,  20,  23;  Innkeep- 
ers, 7;  Landlord  and  Tenant,  1;  Licenses,  1;  Negligence,  7.  51; 
Bealty,  1;  Streets,  Roads,  and  Highways,  1;  Vendor  and  Vendee, 
6,  6;  Water  and  Water  Bights,  1. 

DEDICATION.    See  Streets,  Beads,  and  Highways,  2. 

DEEDS. 

1.  Construction  of  Description— Monuments  Controlli no.— Monu- 

ments upon  the  ground  control  courses  and  distances  as  recited  in 
a  deed.     (Howard  v.  Cunningham,  229.) 

2.  Location  of  Lost  Monument — ^Proof  bt  Parol.— Where  a  monu- 

ment has  been  obliterated  or  destroyed,  its  location  may  be  proved 
by  parol.     (Id.) 

3.  Boundaries — Lost  Stake — Finding — Appeal. — Where  in  an  action 
arising  out  of  a  dispute  over  a  boundary  line,  the  location  of  a  Ut^i 
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DEEDS   (Continued). 

•take  ie  determinative  of  tbe  eontroTenj,  and  the  testimonj  as  to 
tbe  location  of  the  stake  is  somewhat  contradictory  and  unsatisfac- 
tory, a  finding  that  the  calls  of  the  deeds  locate  sneh  comer  will  not 
be  disturbed  on  appeaL     (Id.) 
4.  Deuvebt — iMsuinoiENOT  or  Evidemob. — ^In  this  action  to  quiet 
title,   involving  the   delivery   of   a   deed   under  which   defendants 
elaimed  title,  it  is  held  that  the  evidence  sustains  the  finding  to  the 
effect  that  the  deed  was  never  delivered,  and  was  intended  as  a 
testamentary   disposition  to   take  effect   after  the   death   of    the 
grantor,  and  not  as  a  present  conveyance.     (Nelson  t.  Thomas,  433.) 
See  Oontractk,  29;  Fraudulent  Conveyances,  2;  Befonnaiion  of  la* 
struments,  1-4;  Vendor  and  Vendee,  S. 

DEFAULT.    See  Appeal,  8,  i. 

DEFENSE.    See  Insurance,  t. 

DELIVERY.    See  Deeds,  4;  Sales,  !• 

DEMAND.    See  Corporations,  5,  8. 

DEMUBBEB.    See  Appeal,  2,  25;  Pleading,  4. 

DESCBIPTION.    See  Deeds,  1-3;  Mines  and  Minerals,  4. 

DI8BABMENT.    See  Attorney  at  Law,  1,  8. 

DISGBETION.    See  Evidence,  2;  Negligence,  12;  Torts,  8;  Trial,  L 

DISMISSAL.    See  Appeal,  28. 

DIVORCE. 
1.  Action  tob  Divobci — ^Nbw  Tbial — Aicendmxnt  to  Ckoss-ooMPLAiNT 
— Heaking  and  Judgment— Power  of  Court.— Where  in  an  action 
for  divorce  the  defendant's  motion  for  a  new  trial  is  granted,  the 
judgment  is  in  eifect  set  aside,  and  the  court  has  power  thereafter 
to  allow  an  amendment  to  the  cross-complaint,  hear  the  issues  raised 
thereby,  make  findings  and  enter  judgment  thereon.  (Stinnett  v. 
Superior  Court,  276.) 

8.  Appeal  from  Judgment — Trial  of  New  Issun  Pending  Appeal 
^Jurisdiction. — ^Where  in  an  action  for  divorce  after  entry  of 
judgment  in  favor  of  defendant,  the  plaintiff  moved  for  a  new  trial 
and  the  defendant  also  moved  for  a  new  trial  on  certain  special 
issues,  and  the  plaintiff's  motion  was  denied  and  the  motion  of  the 
defendant  granted,  the  taking  of  an  appeal  thereafter  by  plaintiff 
from  the  judgment  did  not  prevent  the  court  from  trying  such  spe- 
cial issues,  and  where  a  judgment  was  entered  on  such  issues  in 
favor  of  defendant  the  plaintiff  had  the  right  of  appeal  therefrom. 
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DIVORCE  (Continued.) 

which  fnrnisbod  a  plain,  speedy,  and  adequate  remedy  precluding 
a  right  to  have  the  second  judgment  reviewed  by  writ  of  review. 
(Id.) 

8.  Yaliditt  of  Homestead— -Bubden  op  Proof. — In  an  action  for 
divorce  in  which  the  validity  of  the  homestead  claimed  by  the 
wife  is  attacked,  the  burden  is  upon  her  of  showing  not  only  the 
declaration  of  the  homestead  and  the  recording  thereof,  but  also 
of  showing  that  she  was  a  resident  upon  the  property  at  the  time 
the  declaration  was  made  and  recor«lcd;  and  where  her  testimony 
was  the  only  evidence  upon  the  subject  and  was  conflicting  and 
uncertain,  the  trial  court  was  justified  in  finding  as  t^e  the  portion 
of  her  testimony  which  showed  that  she  was  not  residing  upon  the 
property  at  the  time  the  declaration  was  made  and  recorded. 
(Machado  v.  Machado,  <I46.) 

4.  Appeal  feom  Judgment>--Motion  foe  New  Tbul— Modification 
OF  Judgment — Jurisdicjtion. — In  an  action  for  divorce,  the  pen- 
dency of  an  appeal  from  the  judgment  does  not  deprive  the  trial 
court  on  the  hearing  of  a  motion  for  a  new  trial  of  jurisdiction  to 
modify  the  judgment,  since  proceedings  on  motion  for  new  trial  are 
independent  of  the  judgment,  (Id.) 
See  Contempt,  1. 

EASE-MENTS. 

1.  Wat  of  Necessity. — A  way  of  necessity  is  derived  from  the  law 

and  drprnds  solely  on  the  situation  and  boundaries  of  the  land  to 
which  it  is  claimed  to  be  appurtenant  as  they  existed  at  the  time 
of  the  conveyance,  resting  in  necessity  and  not  in  convenience. 
(Beem  v.  Raichman,  258.) 

2.  Action   to  Establish  Way  of  Neobsbity  —  Pleading  and  Evi- 

dence.— In  an  action  for  a  ri^ht  of  way  as  an  easement  arising 
impliedly  out  of  a  grant  of  land  because  of  a  necessity,  which  neces* 
sity  arises  from  the  fact  that  the  grantees  have  no  other  way  to 
and  from  the  land  than  that  referred  to  in  the  amended  complaint, 
without  trespassing  upon  lands  of  strangers,  it  must  be  alleged  and 
proved  that  the  road  claimed  to  be  appurtenant  to  the  land  was  in 
use  as  such  by  defendant  when  he  conveyed  the  same  to  plaintiffs, 
and  was  and  is  the  only  means  by  which  plaintiffs  can  pass  to  and 
from  the  granted  land,  and  is  necessary  to  the  beneficial  use  thereof. 

(la.) 

ELECTION  LAW. 

1.  Initiative  and  RBFERENDUif  Petition — Examination  of  Reoobds 
OF  Heoisisation — Personal  Duty  of  City  CLERK.--XJnder  the  act 
providing  for  direct  legislation  by  citios  and  towns,  including  the 
Initiative  and  referendum,  approved  January  2,  1912   (Stats.  Ex. 
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ELECTION  LAW  (Continued). 

Seaa,  1911,  p.  131 ),  a  eitj  elerk  iB  without  authoritj  to  make  anj 
certificate  concerning  the  flufficiencj  of  an  initiative  petition  until 
after  he  has  pereonallj  examined  the  records  of  registration  and 
by  such  examination  ascertained  whether  or  not  such  petition  is 
signed  by  the  requisite  number  of  qualified  electors,  and  he  cannot 
delegate  such  dutj  to  the  countj  clerk.     (Gabbert  ▼.  Perry,  690.) 

2.  Supplemental  Betubn — Irbelxvant  Mattsb. — On  eertiorari  to  re- 
view the  action  of  a  eitj  clerk  in  certifying  to  the  sufficiency  of 
an  initiative  petition,  a  supplemental  return  setting  forth  a  new 
certificate,  made  after  the  issuance  of  the  writ,  is  irrelevant,  and 
cannot  be  considered.     (Id.) 

8.  Pbohidition — Injunction  to  Restrain  Local  Option  Election — 
SupPiciENCT  of  Complaint — Question  pob  Trul  Ooubt. — In  an  ac- 
tion to  €fiijoin  a  board  of  city  trustees  from  submitting  to  the  electors 
the  question  of  licensing  the  sale  of  intoxicating  liquors  therein,  it 
is  for  the  superior  court  to  say  whether  the  complaint  states  a 
cause  of  action,  and  its  decision  is  not  subject  to  review  by  the 
appellate  court  on  a  petition  for  a  writ  of  prohibition.  (City  of 
Watts  V.  Superior  Court,  692.) 

4.  Intoxicating  Liquors — Examination  op  Election  Petition— Deci- 
sion OF  City  Clerk  Final. — ^Under  the  provisions  of  the  act  pro- 
viding for  the  regulation  of  the  traffic  in  alcoholic  liquors  by  estab- 
lishing local  option  (Stats.  1911,  p.  599),  as  to  all  matters  com- 
prehended within  the  proper  scope  of  the  examination  of  the  petition 
for  an  election  committed  to  the  city  clerk,  his  decision  thereon  is 
final.     (Id.) 

6.  Sufficiency  of  Petition  foe  Election  —  Fraudulent  Acts  —  In- 
junction—Jurisdiction OF  Superior  Court. — The  superior  court, 
however,  as  a  court  of  equity  has  jurisdiction  to  enjoin  a  local 
option  election,  where  certain  signatures  to  the  petition  for  the 
election  were  not  made  by  the  persons  who  purported  to  have  signed 
the  same,  or  where  unauthorized  forged  additions  have  been  made 
to  the  names  as  signed,  or  where  addresses  have  been  set  opposite 
certain  signatures,  which  addresses  were  not  affixed  thereto  by  the 
signers  thereof,  and  such  facts  affect  the  number  of  signatures  to 
the  petition  sufficiently  to  reduce  it  below  the  required  number,  since 
such  matters  are  not  apparent  to  the  clerk  in  the  course  of  his  in-^ 
spection  of  the  petition,  or  in  the  examination  of  the  great  register' 
of  voters.     (Id.)  j 

See  Prohibition,  1. 


ELECTBICITY.    See  Injunction,  1,  t. 
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EMINENT  DOMAIN. 

1.  Pbivatk  Use — Oondbmnation  Pbohsitbd. — The  power  of  eminent 

domain  cannot  be  used  by  a  private  person  to  promote  private  enter- 
prisea  no  matter  how  necessary  or  advantageous  it  may  be  to  their 
success  or  however  beneficial  to  the  public.  (Gravelly  Ford  Co.  ▼. 
Pope  ft  Talbot  Co.,  556.) 

2.  iHBiGATioN  Act  of  1911  —  Condemnation  tok  Pbivatb  Use  not 

Authorized. — The  act  regarding  irrigation  and  declaring  the  same 
to  be  a  public  use,  approved  May  1,  1911  (Stats.  1911,  p.  1407), 
does  not  authorize  condemnation  for  irrigation  purposes  by  an  indi- 
vidual for  his  own  private  use,  but  for  the  use  of  the  public  only, 
since  the  statute  means  just  what  would  be  meant  had  section  1238 
of  the  Code  of  Civil  Procedure  been  amenJed  by  adding  "irrigation" 
to  the  many  "public  uses"  therein  enumerated,  in  behalf  of  which  the 
right  of  eminent  domain  may  be  exercised.  (Id.) 
8.  Public  Use. — Public  use  means  use  by  the  public,  and  to  make  a 
use  public,  a  duty  must  devolve  on  the  person  or  corporation  holding 
property  appropriated  by  right  of  eminent  domain  to  furnish  the 
public  with  the  use  intended,  and  the  public  must  be  entitled,  as 
of  right,  to  nse  or  enjoy  the  property  taken.     (Id.) 

EMPLOYER  AND  EMPLOYEE.    See  Negligence,  60;  Workmen's  Oom- 
pensation  Act,  1,  7,  8,  18,  14. 

EQUITY.    See  Contracts,  83;  Fraudulent  Oonveyanees,  7. 

ESTOPPEL.    See  Corporations,  14;  Water  and  Water  Bights,  1* 

EVIDENCE. 

1.  Hypothetical  Questions   Suppobtid  bt   Etxdencb. — In   this   ae- 

tion,  hypothetical  questions  as  to  whether  inflammable  oil  would 
be  condensed  and  formed  on  the  water  in  the  gas-seal,  and  as  to 
the  results  if  such  burning  oil  entered  the  trap,  held  supported  by 
the  evidence.     (Graves  v.  Union  Oil  Co.,  7€6.) 

2.  Form    op    Hypothetical    Questions  —  Discretion  —  Appeau — A 

large  discretion  relating  to  the  form  of  hypothetical  questions  must 
necessarily  rest  with  the  trial  judge,  and  the  appellate  court  is 
justified  in  placing  mnch  reliance  upon  his  decision  in  passing  npoB 
the  sufficiency  of  the  facts  narrated  in  the  questions.  (Id.) 
8.  Hypothetioal  Question — ^Basis  of. — A  hypothetical  question  oa 
which  the  opinion  of  an  expert  is  to  be  based  must  include  only 
inch  facts  as  are  supported  by  evidence,  but  it  may  include  any 
state  of  facts  which  the  evidence  tends  to  prove  and  which  the  jury 
might  reasonably  find  to  be  proven.     (Id.) 

See  Account  Stated,  2;   Appeal,  8;   BuiMing  CoBtracts,  1,  2,  5; 
Contraets,  6,  9,  13,  23,  32;  Corporations,  10;  Criminal  Law,  5, 
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EVIDENCE  (Continued). 

7,  19,  25-27,  29-32,  35,  88,  39,  48,  44,  49,  50,  69;  Divorce,  8; 
Fraudulent  Convejanccs,  8,  6;  Husband  and  Wife,  1;  Inn- 
keepers, 3;  Insurance,  4-5,  8;  Medical  Act,  3;  Mines  and  Min- 
erals, 4;  Negligence,  2,  5-7,  10,  11,  14,  15,  27,  41-44  54-57; 
Promissory  Notes,  5,  6;  Trial,  1;  Trusts,  2,  8;  Workmen's  Com- 
pensation Act,  2-5,  11,  12;  Writ  of  Beview,  8. 

EXECUTION  SALES.    See  Husband  and  Wife,  1;  Joinder,  1;  Man- 
damus, 1. 

EXECUTORS  AND  ADMINISTBATOBS.    See  Beformation  of  Instru- 
ments, 4. 

FALSE  IMPRISONMENT.    See  Police  Offieeit,  4. 

FINDINGS. 

Time  of  Signing — Code  Pbovisiom  Dibectobt. — ^The  provision  of  section 
634  of  the  Code  of  Civil  Procedure  that  where  the  court  directs  the 
preparation  of  findings,  the  same  shall  not  be  signed  prior  to  the 
expiration  of  five  days  from  service  of  a  copy  thereof  on  the  adverse 
party,  is  directory  only,  and  may  be  disregarded  whenever  compli- 
ance would  work  injustice  to  the  rights  of  a  litigant.  (Amundmn 
V.  Shafer,  398.) 

See  Appeal,  1;  Attorney  at  Law,  2;  Claim  and  Delivery  1;  Con- 
tracts, 14;  Criminal  Law,  3;  Deeds,  3;  Fraudulent  Conveyances, 
5;  Mines  and  Minerals,  2;  Negligence,  17-19,  28;  Sales,  4; 
Verdicts,  1. 

FORGEBY.    See  Contracts,  29« 

FRAUD.    See  Contracts,  12;  Damages,  2;  Election  Law,  5;  Receivers, 
1;  Vendor  and  Vendee,  5,  6. 

FRAUDULENT  CONVEYANCES. 

1.  Lack  of  Valuable  Oonsidebation — Peesumptiom  Undeb  Section 

8442,  Civil  Code.— Under  section  8442  of  the  Civil  Code,  if  a  trans 
fer  of  property  is  made  without  a  valuable  consideration  and  while 
the  grantor  is  insolvent  or  contemplates  insolvency,  the  indisputable 
presumption  follows  that  the  transaction  is  fraudulent,  and  the  con- 
veyance may  be  set  aside  at  the  instance  of  a  creditor.  (Franck  t. 
Moran,  82.) 

2.  Becital  Of  Valuable  Considebation  —  Lack  of   Oontbadictobt 

Evidence  —  Conveyance  fob  Valuable  Considebation.  —  A  deed 
reciting  a  consideration  of  love  and  affection,  better  support  and 
maintenance,  one  dollar,  and  other  good  and  valuable  considerations, 
cannot  be  held  to  be  a  conveyance  without  a  valuable  consideration. 
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FRAUDULENT  CONVEYANCES   (Continued). 

in  the  absence  of  any  evidence  contradicting  the  express  declara- 
tions of  the  instrument.     (Id.) 

8.  Intent  to  Defeaud— Question  of  Fact— Bubden  of  Proof.— To 
make  a  conveyance  fraudulent  under  section  3449  of  the  Civil  Code, 
there  must  be  the  intent  in  the  mind  of  the  grantor  to  delay  or  de- 
fraud a  creditor  or  other  person  of  his  demands,  and  the  question 
is  one  of  fact  and  not  of  law,  with  the  burden  of  proof  upon  the 
complaining  creditor  to  show  that  the  conveyance  was  made  with 
such  intent.     (Id.) 

4.  Intent  to  Defraud  Futubx  Cbiditors.— The  intent  to  defraud 
is  not  limited  to  the  debt  owed  at  the  time  of  the  conveyance,  but 
the  conveyance  is  equally  subject  to  nullification  if  the  intention 
existed  to  defraud  a  future  creditor  of  a  just  elaim.     (Id.) 

6.  Finding  of  Intent  to  Defraud  —  Eyidengb  —  Appeal. — Intent  to 

defraud  ereditors  is  to  be  determined  from  all  the  surrounding 
facts,  and  if  a  finding  in  reference  thereto  may  be  said  to  constitute 
a  rational  inference  from  the  evidence,  it  cannot  be  disturbed  by 
the  appellate  court.     (Id.) 

<l.  Evidence  of  Intent  to  Defraud. — ^When  it  ia  shown  that  a  per- 
son is  indebted  to  another,  and  so  continues,  and  that  he  has 
divested  himself  of  all  his  property  and  thereby  renders  himself  in- 
capable of  paying  his  debts,  it  may  be  just  and  reasonable  to  hold 
that  h0  intended  when  he  executed  the  conveyance  to  render  the 
creditor  powerless  to  obtain  the  satisfaction  of  his  elaim.     (Id.) 

7.  81LBNCE  of  Grantees  —  FAiLxntE  to  Beoord  Conveyance  —  Estop- 

pel AS  Against  CKeditors  of  Grantor. — ^Where  credit  was  ex- 
tended on  the  faith  that  the  grantor  was  owner  of  the  property,  it 
would  be  inequitable  to  allow  the  grantees,  who  remained  silent  and 
failed  to  record  their  conveyance  until  the  indebtedness  was  in- 
curred, to  prevent  the  creditor  from  resorting  to  such  property, 
especially  where  the  grantor  is  insolvent     (Id.) 

8.  Action  to  Set  Aside  Deed — Conspiraot  —  Joint  Liabilttt.— In 
an  action  to  set  aside  a  deed  to  real  property  on  the  ground  that  the 
same  was  made  without  consideration  and  with  intent  to  defraud 
creditors,  where  there  was  some  evidence  that  the  defendant,  to 
whom  a  deed  was  executed  a  short  time  before  the  action  was  com- 
menced, became  a  party  to  the  conspiracy  to  defraud,  it  cannot  be 
held  inequitable  to  hold  him  jointly  liable  for  the  consequences  of 
the  conspiracy,  although  he  was  not  directly  connected  with  the 
fraudulent  purpose  in  the  beginning.     (Id.) 

GIFTS.    See  Husband  and  Wife,  S. 
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GUARANTY. 

Payment  of  Bents  nNi>KE  Lbasi — Contevfobanxoits  Assignment- 
Rights  or  Assignee. — An  agreement  guaranteeing  the  pajment  of 
rents  under  a  leas0  does  not  cover  rents  due  and  unpaid  at  the  time 
of  the  execution  of  the  guaranty,  where  bj  express  terms  the  guar- 
anty 18  to  operate  prospectively,  and  the  assignee  of  the  lease  under 
an  assignment  executed  eontemporaneously  with  the  guaranty  can- 
not recover  prior  rents  from  the  guarantor,  although  the  assignment 
expressly  included  such  rents.  (Skinkle  v.  American  Nat.  Bank, 
225.) 
6ee  Oorporations,  11,  12;  Uens,  &• 

HOMESTEAD.    See  Divorce,  2. 

HUSBAND  AND  WIFE. 

1.  Action  fob  Conversion  —  Saub  of  Wife's  Pbopebtt  —  Judownt 
Against  Husband — Evidence — Bubden  of  Pboof. — ^In  an  action  by 
a  wife  against  the  sheriff  for  conversion  of  her  separate  property 
taken  and  sold  under  a  writ  of  execution  issued  in  pursuance  of  a 
judgment  rendered  against  her  husband,  the  burden  to  prove  her 
ownership  of  the  property  is  upon  her.     (Jolly  y.  ICeCoy,  479.) 

2.  Husband  and  Wifs— Possession  of  Psbsonal  Pbopeett  bt  Hus- 

band—Pbesumption. — Where  personal  property  was  in  the  posses- 
sion of  the  husband  and  treated  by  him  as  though  it  were  com- 
munity or  his  own  separate  property,  the  presumption  was  that  such 
was  its  character  by  virtue  of  subdivision  12,  section  1963,  of  the 
Code  of  (Xvil  Procedure.  (Id.) 
8.  Detebmination  of  Ghabaotsb  of  Pbopeett — Quxstionablb  In- 
stbuction — Lack  of  Pbejudice. — ^In  an  action  by  a  wife  against 
the  sheriff  for  conversion  of  personal  property  seized  and  sold  by 
such  officer  under  a  writ  of  execution  issued  on  a  judgment  in  an 
action  againet  her  husband,  an  instruction  that  in  determining  the 
question  as  to  who  was  the  owner  of  the  property  claimed  by  plain- 
tiff, the  jury  had  a  right  to  consider  the  manner  in  which  the  prop- 
erty was  "acquired"  and  by  whom,  where  it  was  kept,  how  it  was 
handled  and  by  whom  controlled,  etc.,  while  lying  close  to  the  line 
between  law  and  fact,  was  without  prejudice,  since  the  word  "acquire" 
has  the  meaning  of  procured,  as  well  as  the  meaning  of  obtaining 
as  one's  own.     (Id.) 

4.  Effeot  of  Use  of  Pbopkbtt  bt  Husband — OBjxonoNABLi  In- 
structions.— Instructions  that  the  use  of  the  personal  property 
by  the  husband  and  his  control  of  the  same  or  any  part  thereof  did 
not  change  its  status  from  the  wife's  separate  property,  and  that 
the  mere  fact  that  the  property  was  seemingly  in  the  posHcssion  and 
apparent  control  of  the  husband  did  not  estop  the  wife  from  elaim- 
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ing  the  samOy  or  in  any  wiae  depriye  her  of  her  separate  property, 
were  properly  refused,  as  assuming  that  the  property  was  the  sepa^ 
rate  estate  of  the  wife.  (Id.) 
5.  Bank  Dkposit  bt  Wits  m  Names  of  Husband  and  Wife — Owner- 
ship OF  PuBCHASED  Propeety — INSTRUCTION. — The  refusal  to  in- 
struct the  jury  that  the  deposit  of  certain  insurance  money  by  the 
wife  in  a  bank  in  her  own  name  and  in  the  name  of  her  husband 
was  not  a  gift  to  him,  unless  she  then  intended  to  give  the  same 
absolutely  to  him,  and  that  it  was  the  intent  with  which  the  deposit 
was  made  that  must  appear  by  a  preponderance  of  evidence,  and  so 
long  as  she  held  the  bank-book  and  the  control  of  the  money,  it 
eould  not  be  in  law  a  gift  to  him,  is  without  prejudice  to  the  wife 
where  the  jury  was  instructed  that  the  insurance  money  was  the 
wife's  separate  property,  and  that  if  she  used  ifc  in  the  purchase 
of  any  of  the  property  in  controversy  such  property  was  also  her 
separate  propertyi  and  not  liable  for  the  debts  of  the  husband. 
(Id.) 

INDEMNITIES.    See  Insurance,  1,  8. 

INDORSEMENT.    See  Promissory  Notes,  9. 

INFEHENCES.    See  Nonsuit,  8. 

INITIATIVE  AiND  BEFERENDUM.    See  Election  Law,  1,  8. 

INJUNCTION. 

1.  Transmission  of  Electric  Pow^  —  Maintbnanci  of  Wires  — 
Order  not  Violated. — ^An  injunction  restraining  a  municipal  corpo- 
ration and  certain  of  its  officers  from  transmitting  electric  power 
or  energy  through  the  wires  and  lines  of  the  city  located  on  a  cer- 
tain boulevard,  until  such  time  as  the  same  were  removed  from  the 
wires  of  plaintiff  to  the  distance  prescribed  by  the  railroad  com- 
mission, is  not  violated  by  the  maintenance  of  such  wires  and  lines 
within  eight  and  one-half  inches  of  plaintiff's  wires,  where  there  is 
nothing  in  the  injunction  forbidding  maintenance  but  only  inhibit- 
ing the  transmission,  of  power.  (Scattergood  t.  Superior  Court, 
703.) 

2.  Alleged  Violation  of  Injitnotion — Insufficient  Affidavit. — An 

affidavit  charging  that  defendant  was  maintaining  electric  wirei 
within  a  stated  distance  from  plaintiff's  wires  in  violation  of  an 
order  enjoining  defendant  from  trespassing  upon  the  poles  and  wires 
of  plaintiff,  and  from  constructing  lines  within  such  distance  there- 
from, does  not  constitute  a  charge  of  contempt,  since  the  wires 
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may  have  been  so  placed  prior  to  Hie  order,  and  there  being  nothing 
in  the  order  requiring  their  removal.     (Id.) 

3.  Affidavit  foe   Contempt — Essentials. — An   affidavit   charging   a 

contempt  aut  of  the  presence  of  the  court  must  show  on  its  face  a 
case  of  contempt.     (Id.) 

4.  Continuing   Tbespass. — An  injunction  against  a  continuing  tres- 

pass will  not  be  denied  merely  because  acts  of  trespass  actually 
have  been  accomplished.     (Farrell  t.  City  of  Ontario,  754.) 

See  Municipal  Corporations,  2;  Pleading,  7;  Water  and  Water 
BighU,  !• 

INNKEEPERa 

1.  Personal  Rights— Hotel  Acoommodations— -Lodgers  foe  Indefi- 
nite Periods — Construction  of  Code. — Section  51  of  the  dvil  Code, 
providing  that  all  citizens  are  entitled  to  the  full  and  equal  accom- 
modations of  "inns,  restaurants,  hotels  .  •  .  and  all  other  places  of 
public  accommodation  or  amusement/'  etc.,  and  section  52,  imposing 
liability  in  damages  for  violation  of  such  personal  rights,  contem- 
plates by  the  use  of  the  word  ''hotel"  a  public  resort  not  only  for 
temporary  refreshment,  but  also  for  protracted  accommodation,  and 
applies  to  lodgers  for  indefinite  periods  as  well  as  transient  guesti. 
(Piluso  V.  Spencer,  416.) 

2.  Removal  from  Hotel  —  Action  roB  Damages  —  Pleading — Sum- 

ciENCY  OF  Complaint. — In  an  action  brought  under  sections  61  and 
52  of  the  Civil  Code  for  the  violation  of  the  personal  rights  of  the 
plaintiff  in  inciting  a  hotel-keeper  to  eject  plaintiff  from  the  hotel, 
the  complaint  shows  a  causal  connection  between  the  act  of  defend- 
ant and  the  removal,  where  it  is  alleged  that  the  defendant  "in- 
cited" the  proprietor  to  discriminate  against  the  plaintiff,  the  term 
carrying  with  it  the  idea  of  encouragement,  persuasion,  and  induce- 
ment.    (Id.) 

8.  Maucb  of  Defendant  —  Eyidengi  —  Treatment  of  Plaintiff  in 
Other  Matters. — In  an  action  brought  under  sections  51  and  52 
of  the  Civil  Code  for  damages  for  causing  plaintiff's  removal  from 
a  hotel,  evidence  of  defendant's  treatment  of  plaintiff  in  other 
matters  not  alleged  in  the  complaint  was  admissible  to  show  the 
general  course  of  conduct  of  defendant  toward  plaintiff  in  support 
of  the  allegation  of  malice  contained  in  the  complaint  and  indica- 
tive of  oppression.     (Id.) 

4.  Letter  Written  bt  Defendant  to  Hotel-keeper  —  Vacating  of 
Rooms  by  Plaintiff — Increase  in  Board. — ^In  an  action  brought 
under  sections  51  and  52  of  the  Civil  Code  for  damages  for  causing 
plaintiff's  removal  from  a  hotel,  a  letter  written  by  defendant  to 
the  hotel-keeper  requesting  him  to  inlform  plaintiff  that  he  wouiU 
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have  to  have  the  rooms  plaintiff  wai  oecupjing,  and  that  board  at 
the  restaurant  would  be  doubled,  was  admissible  for  the  purpose  of 
showing  hostility  and  malice.     (Id.) 

5.  iNSTBuonoN  —  Admissions  or  Plsadino  and  Eyidknob  —  Duty  ow 
JUBY. — An  instruction  directing  the  jury  to  render  a  verdict  for 
the  plaintiff  if  they  found  certain  facts  from  the  admissions  of  the 
pleadings  and  qtidence  did  not  impose  upon  the  jury  the  respon- 
sibility of  construing  the  pleadings,  where  the  court  had  already 
informed  the  jury  as  to  what  facts  were  admitted  therein.     (Id.) 

6.  Teeatmsnt  ow  Lodger  and  Guxst — Hotel  Public  Plaoi  or  Ao- 
oommodation. — An  instruction  declaring  that  under  sections  51  and 
52  of  the  Civil  Code  there  is  no  difference  as  to  the  treatment  de- 
manded between  a  lodger  and  a  guest  in  a  public  place  of  amusement 
or  accommodation,  and  that  a  hotel  is  a  public  place  of  accommo- 
dation, is  proper.     (Id.) 

7.  Amount  or  Punitiyb  Damages. — An  instruction  that  the  jury  might 

award  punitive  damages  for  malice  or  oppression  in  the  excess  of 
the  fifty  dollars  fixed  by  the  statute,  is  not  objectionable.  (Id.) 
6.  Duty  or  Hotel-keeper. — An  instruction  that  the  law  does  not 
impose  upon  the  keeper  of  an  inn  or  hotel  the  duty  to  furnish  the  public 
or  any  person  a  place  of  residence  or  a  place  of  business  in  such  inn  or 
hotel,  but  only  imposes  upon  the  keeper  of  such  hotel  or  inn  the  duty 
'  to  give  accommodations  alike  to  all  who  compose  the  traveling  public, 
making  no  distinction  on  account  of  race  or  color,  or  for  any  other 
reason  not  applicable  alike  to  all  persons,  is  objectionable  in  its 
first  part,  as  being  too  sweeping,  and  the  latter  portion  is  covered 
by  an  instruction  that  if  plaintiff  was  permitted  the  ordinary  and 
usual  accommodations  and  was  not,  on  account  of  his  race  or  color, 
or  for  any  other  cause  or  reason  other  than  such  as  was  applicable  to 
all,  denied  such  privileges  and  accommodation,  the  verdict  must  be 
for  defendant.     (Id«) 

INSPECTION.    See  Negligence,  8,  12. 

INSTRUCTIONS.  See  Contracts,  7;  Criminal  Law,  2,  20,  22-24,  S3, 
37,  42,  51,  52,  S8,  59;  Husband  and  Wife,  3-5;  Innkeepers, 
5-8;  Negligeneej  84. 

INSURANCB. 

1.  Aggidentaii  Injubies  —  Indemnitt  Against  Loss  and  Expense 
TBOM  Claims  fob  Damages — ^Liabilitt  or  Insubange  Company — 
When  Attaghes. — ^Under  a  policy  of  insurance  insuring  "against 
loss  and  expense  arising  from  claims  upon  the  assured  for  dainag(?8 
on  account  of  bodily  injuries  accidentally  suffered  or  alleged  to  have 
been  suffered  during  the  period  of  the  policy  by  any  person,  and 
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eauscfd  bj  the  horses  or  yehiclefl  in  his  serrioe  and  use  thereof,  while 
in  eharge  of  the  assured  or  his  employees/'  and  providing  that  "no 
action  shall  lie  against  the  company,  for  any  loss  or  expense  under 
this  policy  unless  it  shall  be  brought  for  loss  or  expense  actually 
sustained  and  paid  in  consequence  of  a  final  judgment  within  ninety 
days  from  the  date  of  said  judgment  and  after  trial  of  the  issue/' 
the  liability  of  the  indemnifying  company  only  attaches  after  loss 
or  expense  has  been  actually  sustained  and  paid  by  the  indemniteei 
(Treloar  ▼.  Keil  A  Hannon,  159.) 

2.  NoncB  or  AcoiDXNiv-SETTLEiifKNT  OS  Dbtbnsk  or  Suit  bt  Insurer 
— ^Liability  not  Chanobd. — ^A  provision  in  such  a  policy  that 
upon  the  occurrence  of  an  accident  the  assured  shall  give  the  com- 
pany immediate  written  notice,  and  the  company  shall,  at  its  own 
expense,  settle  or  "defend"  the  suit,  does  not  change  the  liability 
of  the  insurer,  since  the  word  ''defend"  does  not  mean  to  success- 
fully defend,  but  to  contest  the  suit.     (Id.) 

8.  Construction  or  Cods— Liabilxtt  not  Changbo. — The  liability  of 
an  insurance  company  under  such  a  policy  is  not  intended  to  be 
changed  by  subdivision  2  of  section  2778  of  the  Civil  Code,  pro- 
viding upon  an  indemnity  against  claims  or  demands,  or  damages, 
or  costs,  expressly,  or  in  other  equivalent  terms,  the  person  indemni- 
fied is  not  entitled  to  recover  without  payment  thereof.     (Id.) 

4.  Marinb  Insurancb  Law — Arrival  or  Frbioht  at  Destination — 
iNSumcDENCT  or  EviDBNCE. — In  this  action  upon  a  policy  of  marine 
insurance  covering  the  shipment  of  mining  supplies  from  Seattle, 
Washington,  to  Uyak,  Alaska,  it  is  held  that  the  evidence  ia  insufli- 
cient  to  show  that  the  vessel  ever  reached  the  destination  contem- 
plated by  the  policy.     (Amok  G.  M.  Co.  v.  Canton  Ins.  Ofiice,  265.) 

6.  Stranding  or  Vessel — Burden  or  Proof.— In  an  action  on  a  policy 
of  marine  insurance,  where  it  is  contended  that  the  vessel  stranded, 
the  plaintiff  has  the  burden  of  proof.     (Id.) 

6.  Stranding  or  Vessel — ^Meaning  or. — The  word  "stranded"  meant 

that  the  vessel  must  remain  stationary  for  a  time,  and  implies  a 
settling  of  the  vessel  and  an  interruption  of  the  voyage  under  extraor^ 
dinary  circumstances.     (Id.) 

7.  Construction  or  Technical  Language  —  Question   for  Jury.—* 

Where  language  somewhat  technical  in  character,  or  if  not  technical, 
at  least  colored  by  the  manner  of  expression  of  seafaring  men  with 
which  landsmen  are  more  or  less  unacquainted,  is  to  be  construed, 
it  ifl  far  safer  to  leave  the  meaning  thereof,  with  all  the  circum- 
stances in  mind,  to  the  jury,  than  for  courts  to  lay  down  a  hard  and 
fast  rule  as  to  what  the  language  means.     (Id.) 

8.  Befusal  to  Accept  Freight — ^Burden  of  Proof. — In  an  action  on 

a  marine  insurance  policy,  where  the  defendant  contends  that  the 
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insured  refused  to  receive  the  goods,  the  burden  of  proof  ii  upon 
the  defendant  to  prove  the  issue.  (Id.) 
9.  Abandonment  of  Wbbcksd  Vessel  —  Sale  —  Bioht  or  Master. — 
In  an  action  on  a  marine  insurance  policy,  the  right  to  sell  as 
well  as  the  right  to  abandon  the  wrecked  vessel  must  be  deter- 
mined bj  the  master  in  the  light  of  the  facts  available  at  the  time, 
and  he  maj  not  await  the  developments  of  subsequent  facts  before 
deciding  what  to  do.     (Id.) 

10.  Right  to  Sell  Wrecked  Vessel — Subsequent  Bepaie. — The  fact 
that  a  wrecked  vessel  was  subsequently  repaired  by  the  purchaser 
does  not  show  that  a  sale  was  not  necessary.     (Id.) 

INTENT.    See  Criminal  Law,   32,  58;   Fraudulent   Conveyaneet|  8-^; 
Husband  and  Wife,  5;  Statutory  Constructioui  2. 

INTEREST.    See  DamageSi  1« 

INTEBVENTION.    See  Leases,  2. 

INTOXICATING  LIQUOBS.    See  Criminal  Law,  29;  Election  Law,  8, 
4;  Prohibition,  1. 

IBBIGATION.    See  Eminent  Domain,  8. 

JOINDER. 

Plradino — QuimNQ  Title — Mandamus — Joinder  of  Causes  op  Action. 
Under  section  427,  subdivision  8,  of  the  Code  of  Civil  Procedure, 
providing  for  the  joinder  of  causes  of  action  arising  out  of  the 
same  transaction,  the  purchaser  at  a  commissioner's  sale  under  a 
judgment  foreclosing  mechanics'  liens  may  unite  a  proceeding  in . 
mandamvg  to  compel  the  commissioner  to  execute  a  deed  to  a  part 
of  the  sold  property  which  was  not  included  in  the  original  deed, . 
with  an  action  to  quiet  title  to  all  the  property.  (Morris  ▼•  Jud- 
kins,  413.) 

JOINT  OWNEBS.    See  Trusts,  4. 

JOINT  TOBT-FEASOBS.    See  Fraadulent  Conveyances,  8;  Torts,  1,  2. 

JUDGMENTa 

1.  Scope  or  Pleadings. — A  party  is  not  only  entitled  to  any  and  all 
relief  which  is  appropriately  within  the  scope  of  his  pleading,  but 
may  be  awarded  such  relief  upon  any  substantial  legal  or  equitable 
ground  coming  within  the  fair  and  reasonable  import  of  the  aver- 
nents  of  his  pleading.  (Ilaight  v.  Stewart,  514.) 
•e  Oftl.  App.— 56 
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8.  BxsdssiON  or  Contract — Exoham«b  ov  Bbaii  Pbopbktisb — Fail- 
UBK  07  Consideration — JuDomNT  Within  Pleadings. — ^Iii  aa 
action  to  rescind  a  contract  for  the  ezdiange  of  a  tract  of  land  for 
the  interest  of  the  other  exchanging  party  in  certain  other  lands 
and  for  corporation  bonds,  where  the  complaint  alleged  that  d^ 
fendant  had  no  title  to  the  lands  and  that  the  bonds  were  Irorthless, 
a  judgment  based  upon  failure  of  consideration  conld  properlj  ba 
rendered  within  the  pleadings,  if  supported  bj  the  evidence,  not- 
withstanding allegations  of  fraudulent  representations  and  weakened 
mental  capacity  of  the  plaintiff.  (Id.) 
8.  Execution — Contbibution — ^AcnoN  bt  Substt  Against  GObubbtibb 
— Payment  op  Judgment — ^Insuiticibnct  op  Evidence. — ^In  this 
proceeding  under  section  709  of  the  Code  of  Civil  Procedure  bj  a' 
surety  on  a  promissory  note  to  compel  contribution  from  his  cosure* 
ties  after  Judgment,  it  is  held  that  the  evidence  justified  the  concln* 
sion  that  defendant  had  not  paid  the  judgment  with  his  own  money^ 
and  therefore  was  not  entitled  to  contribution.  (San  Joaquin  Y. 
Bank  v.  Gate  City  O.  Co.,  791.) 
4.  OoNSTBucnoN  OP  Section  709,  Code  op  Civil  Pbocedubb— Bulb  op 
Pbocbdube. — Section  709  of  the  Code  of  Civil  Procedure  merely 
announces  a  rule  of  procedure,  and  not  a  maxim  of  substantivB 
law,  and  simply  provides  a  convenient  method  of  enforcing  cob« 
tribution  by  a  judgment  debtor  who  has  paid  a  judgment  as  against 
a  codefoodant  liable  for  a  proportion  of  the  debt.  (Id.) 
See  Appeal,  13;  Attorney  at  Law,  1,  3;  Claim  and  Delivery,  2; 
Contempt,  1;  Contracts,  14;  Divorce,  4;  Torts,  1,  2. 

JUBISDICTION.    See  Criminal  Law,  54;  Divorce,  4;  Election  Law,  S. 

JUSTICES  OF  THE  PEACE.    See  Criminal  Law,  S8. 

JUVENILE  COUBT. 

L  Juvbnub  Ooxjbt  Act  —  Pbobation  QpncEBs — Supebtntendbnt  op 
Detention  Home — Holding  op  Two  Positions  Pbohibited. — Sec- 
tion 18  of  the  Juvenile  Court  Act  (State.  1915,  p.  1225),  providing, 
among  other  things,  that  all  probation  officers  receiving  a  salary  of 
seventy-five  dollars  or  more  per  month  shall  devote  their  entire  time 
and  attention  to  the  duties  of  their  offices,  and  no  such  probation 
officer  while  holding  such  office  and  receiving  salary  therefor  shall 
b«  a  candidate  or  seek  the  nominatioB  for  any  other  public  office 
or  employment,  disqualifieB  a  probation  officer  from  being  super* 
intendent  of  the  detention  home  and  drawing  the  salary  annexed 
to  that  position.  (Spier  v.  Peck,  4.) 
t.  Juvenile  Coubt  Law  —  Pbobation aby  Oommitmbnt. — ^The  juvenile 
eourt  law,  in  caae  of  an  ordinary  criminal  information,  permite'the 
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•nperior  court  to  make  probationary  eommitment  of  a  minor,  leav- 
ing in  the  court  the  right  to  change  or  modify  its  judgment  at  any 
time  during  the  probationary  term.     (In  re  Johnson,  819.) 

t.  PABOLiS    AND    DI8CHABOX8    FBOM    PBISTON    8OHOOL   07    iNDUSnT— 

BioBT  07  Tbustus. — The  juvenile  court  law  does  not  take  away 
from  the  board  of  trustees  of  the  Preston  School  of  Industry  the 
right  to  allow  parolee  or  make  discharges  of  inmates.     (Id.) 

4.  COMMITMKNT     TO     PBISTON     SOBOOL     07     INDUSTBT  —  OONDITIOMAL 

Obdek— Bkleass  UPON  Obdkb  or  Gouair— Honobabls  Dischaboi 
BT  School  Tsustkbs — ETrFSor  or. — ^Under  sections  9  and  17  of  the 
juvenile  court  law,  an  inmate  of  the  Preston  School  of  Industry 
honorably  discharged  by  the  board  of  trustees  is  released  from  all 
penalties  and  disabilities  resulting  from  the  offense  for  which  he 
was  committed,  and  is  entitled  to  his  discharge  on  habeas  eorpu», 
where  rearrested  upon  an  order  of  court  made  at  the  time  of  hie 
eommitment  which  provided  that  he  was  not  to  be  released  or  dis- 
charged except  upon  an  order  of  court,  but  should  be  returned  to 
the  court  upon  attaining  hii  majority.     (Id.) 

LACHES. 

Lying  bt  and  AcQune8CBN0B.-^Whi]e  mere  lapse  of  time  may  not  con- 
stitute laches,  lying  by  and  acquiescence  are  important  factors  in 
determining  whether  there  has  been  such  laches  as  to  constitute  a 
bar  to  relief  in  equity.  (Gravelly  Ford  Co.  t.  Pope  A  Tblbot  Co., 
717.) 
See  Contracts,  U. 

LANDLORD  AND  TENANT. 

OONTKAOT  TO  PULNT  BbANS  AND  ShABB  GBOP— DaHAOBS  rOB  BBSAOH. — 

In  an  action  by  a  lessor  of  farm  lands  for  damages  for  breach  of 
contract  of  the  lessees  to  plant  the  land  to  beans  and  share  the 
crop,  the  measure  of  plaintiff's  damages,  under  section  3300  of  the 
Civil  Code,  is  not  the  rental  value  of  the  land,  but  the  loss  of  profits 
which  would  ordinarily  and  naturally  in  the  usual  course  of  things 
have  been  derived  from  defendant's  performance  of  the  contraet. 
(Parkinson  v.  Langdon,  80.  > 
See  Leases,  1-S. 

LEASEa 

1«  OoNnuoT— Leabb  or  Fabk  Land— Dibpobition  or  Pbogbbdb  Con- 
BTEuoriON  or  Instrumxnt. — Under  a  lease  of  farm  land  provid- 
ing that  the  lessee  might  sell  the  crops  raised  on  the  premises,  but 
that  the  returns  for  the  same  should  be  made  directly  to  the  lessor, 
«pon  receipt  of  which  the  lessor  would  place  the  said  ameonta  to  the 
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LEASES   (Continiied). 

credit  of  the  aceonnt  of  the  lessee,  and  further  providing  that  the 
lessee  mortgaged  to  the  lessor  the  crops  as  secaritj  for  the  perform- 
ance by  the  lessee  of  the  conditions  of  the  lease,  the  lessor  is  not 
invested  with  the  ownership  of  the  proceeds,  but  at  the  most  is 
given  the  right  to  handle  the  monej  and  place  the  amount  received 
to  the  credit  of  the  lessee,  and  is  therefore  not  damaged  by  reason 
of  the  failure  of  the  party  which  marketed  the  crops  to  pay  over 
moneys  to  him,  even  though  such  party  had  knowledge  of  the  terms 
of  the  lease.     (Van  Loben  Sels  v.  Producers  Pruit  Co.,  201.) 

2.  Eradication  ow  Johnson  Grass. — Under  a  eovenant  in  a  lease  of 
farm  land  providing  that  the  lessee  would  annually,  and  at  the 
proper  seasons,  in  a  husbandlike  manner,  properly  prepare  and  ren- 
der fit  for  cultivation  all  of  the  land,  tend  and  cultivate  the  same 
in  a  first-class  manner,  harvest  the  crops,  and  keep  all  the  edges  of 
the  ditches,  sloughs,  roads,  or  any  other  lines  of  boundaries  of  the 
land  clean  of  weeds  and  brush,  it  was  not  incumbent  upon  the  lessee 
to  eradicate  certain  Johnson  grass  standing  and  growing  upon  the 
premises,  where  such  grass  was  growing  upon  the  land  when  the 
lessee  took  possession  and  for  several  years  prior  thereto,  and  no 
express  mention  of  such  grass  was  made  in  the  lease.     (Id.) 

8.  Landlord  and  TsNANl^— Action  ros  Bent— Assignment  or  Leasb 
— Consideration — Status  ow  Assignee — SumcisNCT  or  Evidence. 
In  this  action  for  rent  against  the  corporation  assignee  of  a  lease, 
which  had  made  an  assignment  of  the  lease  in  torn  to  an  individual 
who  had  defaulted  in  the  payment  of  the  rent,  it  is  held  that  the  de- 
fendant was  an  assignee  of  the  lease  for  value,  and  not  a  mere 
reorganization  of  the  original  lessee  corporation  under  a  different 
name.  (S.  C.  Smith  Est.  v.  J.  M.  Dunn  A.  Co.,  467.) 
See  AssignmentSi  1;  Guaranty,  1;  Unlawful  Detainer,  1« 

LICENSES. 

1.  Executed  Parol  License — Construction  or  Canal — ^Failure  to  Ob- 
ject— Expenditures  in  Construction. — Where  a  land  company  was 
advised  by  a  canal  corporation  that  a  right  of  way  was  desired  over 
its  land  for  canal  purposes,  without  which  privilege  the  project  could 
not  be  effected,  and  made  no  objection  to  the  surveying  of  the 
route  for  the  canal,  or  of  entering  upon  the  work  of  construction, 
and  witli  knowledge  that  the  work  had  begun,  eommenced  negotia- 
tions to  ^  the  compensation  for  the  privilege,  and  such  negotiations 
were  thereafter  continued  for  nearly  four  years  without  result,  the 
canal  corporation  in  the  meantime  spending  eighty  thousand  dollars, 
and  the  land  owner  at  no  time  objecting  to  the  prosecution  of  the 
work  until  such  amount  was  expended,  the  conduct  of  the  land 
owner  amounts  to  an  executed  parol  license,  and  it  is  estopped  from 
enjoining  the  canal  corporation  from  proceeding  with  the  work,  and 
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is  limited  to  an  action  at  law  for  damages.     (Gravelly  Ford  Co.  t. 
Pope  &  Talbot  Co.,  717.) 

2.  Irrevocable  License. — A  lieense  by  deed  or  parol  is  revocable  at 
pleasure,  except  under  certain  circumstances,  such  as,  where  it  is 
executed,  or  where  by  reason  of  expenditures  made  by  tbe  licensee 
on  the  strength  of  the  license,  it  would  be  inequitable  to  permit  a 
revocation.     (Id.) 

8.  Parol  License — Construction  op  Canal — Injtjnction. — Judgment 
reversed  on  the  authority  of  Gravelly  Ford  Canal  Co.  v.  Pope  4' 
Talbot  Land  Co,,  ante,  p.  717.     (Gravelly  Ford  Oknal  Go.  t.  Pope 
&  Talbot  Land  Co.,  817.) 
Bee  Ordinances,  1, 

LIENS. 

L  Bepaib  Work  on  Dredger  —  Bbtention  or  Possession. — Under 
sections  3049  and  3051  of  the  Civil  Code,  a  machine  company  doing 
repair  work  on  a  dredger  and  making  certain  new  parts  therefor 
is  entitled,  where  part  of  the  work  under  its  contract  has  been  per- 
formed, to  retain  possession  of  the  undelivered  part  of  the  work 
until  the  purchase  price  of  all  the  work  has  been  paid.  (Union 
M.  Co.  T.  Chicago  Bond  etc.  Co.,  585.) 
Z.  Delivery  of  Possession — Guaranty  or  Payment — SumciENCY  or 
Consideration. — Where,  under  such  a  contract,  the  machine  company 
refused  to  install  the  balance  of  the  work  until  the  full  price  was 
paid,  and  the  dredging  company  being  unable  to  make  payment,  pre- 
vailed upon  the  former  to  complete  the  work  upon  the  execution  by 
a  bonding  company  of  a  guaranty  of  payment,  the  delivery  of  the 
articles  without  receiving  payment  was  a  good  consideration  for  the 
guaranty.     (Id.) 

LOCAL  OPTION.    See  Election  Law,  4. 

MALICE.    Bee  Innkeepers,  8,  4. 

MALPRACTICE.    See  Negligence,  62-64. 

MANDAMUS. 

Bight  to  Maintain  Action. — ^The  purchaser  at  a  commissioner's  sale 
has  the  right  to  maintain  a  proceeding  in  mandam%L8  to  compel 
the  commissioner  to  execute  a  deed  conveying  all  the  property  pur- 
ehased  and  an  action  quieting  title  thereto,  and  objections  to  the 
snfficieney  of  the  complaint  as  against  the  commissioner  cannot  bo 
raised  by  the  former  owners.  (Morris  v.  Judkins,  413.) 
See  Criminal  Law,  18;  Joinder,  1;  Torts,  2. 

MEDICAL  ACT. 

1.  Revocation  op  License  for  Unprofessional  Conduct — Powms  of 
Board— Con  csTiTLTiONALiTY   or  Provision* — The  provision  of   ths 
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MEDICAIi  ACT  (Continued). 

State  Medical  Act  (Stats.  1915,  p.  184),  that  the  board  of  medical 
examiners  may  revoke  or  Buspend  the  license  of  a  physician  for  un- 
professional conduct,  is  not  unconstitutional,  as  conferring  powers 
which  belong  strictly,  under  the  constitution,  to  the  judicial  depart- 
ment. (Lanterman  v.  Anderson,  472.) 
2.  Pleading — SurnciSNCY  (mp  Complaint. — ^A  complaint  filed  before 
the  state  board  of  medical  examiners  charging  a  physician,  in  the 
language  of  the  act,  with  committing  a  criminal  abortion,  is  suffi- 
cient, without  stating  the  acts  defined  in  the  Penal  Code,  as  con- 
stituting such  crime,  since  the  language  of  the  statute  is  sufficiently 
explicit  to  advise  a  person  charged  thereunder  of  the  particular  kind 
of  unprofessional  conduct  which  it  is  proposed  to  prove  against  him. 
(M.) 
8.  EviDENCB — Conviction  upon  Uncoerobobated  Testimony  op  Ao- 
COMPLIGE. — A  proceeding  to  revoke  the  license  of  a  physician  for 
unprofessional  conduct  is  not  criminal  in  its  nature,  and  the  rule  that 
a  person  may  not  be  convicted  upon  the  uncorroborated  testimony 
of  an  accompliee  has  no  application.     (Id.) 

MINES  AND  MINERALS. 

1.  Location  op  Lode  Claim — ^Posting  op  Notice  at  Point  op  Dis 

COVERT. — In  the  locating  of  a  lode  mining  claim,  the  requirement.* 
of  section  1426  of  the  Civil  Code  as  to  the  posting  of  notice  of  loca 
tion  at  the  point  of  discovery  mast  be  complied  with.  (Batt  ▼. 
Stedman,  608.) 

2.  Quieting  Title— Ownership  op  Claims — Finding. — In  an  action  to 

quiet  title  to  mining  claims,  where  plaintiff's  right  of  ownership  and 
possession  was  in  no  way  dependent  upon  a  prescriptive  title,  it 
was  sufficient  to  find  that,  at  the  commencement  of  the  action, 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  claims, 
and  the  portion  of  a  finding  declaring  that  plaintiff  for  more  than 
five  years  prior  to  the  commencement  of  the  action  had  been  the 
owner  in  fee  and  entitled  to  the  possession,  may  be  disregarded  as 
surplusage.     (Id.) 

8.  Construction  op  Location  Notices. — Location  notices  should  be 
liberally  construed,  having  reference  to  the  circumstances  under 
which,  and  the  character  of  the  parties  by  which,  they  are  generally 
made;  and  in  determining  the  sufficiency  of  a  location  notice,  the 
most  important  guide  is  the  purpose  of  the  notice,  which  is  to  iden- 
tify the  land  claimed  with  reasonable  certainty.     (Id.) 

4.  Identification  op  Claim — Evidence — Monuments. — Under  section 
1426  of  the  Civil  Code,  which  requires  a  description  of  tho 
claim  by  reference  to  some  natural  object  or  permanent  monu- 
ment as  will  identify  the  claim  located,  testimoDy  of  a  deputy 
United  States  iiiiueral  surveyor  as  to  his  finding  stone  monuments 
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MINES  AND  MINERALS  (Continued). 

on  the  exterior  boundaries  of  the  claim,  and  the  reference  in  the 
amended  location  certificate  thereto,  sufiicieutlj  satisfiee  the  require- 
ments of  the  code  provision.     (Id.) 

MISCONDUCT.    See  Criminal  Law,  9,  10,  28,  40;  New  Trial,  90;  Work- 
men's Compensation  Act,  9. 

MISBEFRESENTATIONa    See  Sales,  2,  8;  Vendor  and  Vendee,  4. 

MORTGAGES. 

1.  Sale  of  Phopertt  Under  Foreclosuee — ^Epfect  of  Stipula- 
tion.— In  an  action  for  the  foreclosure  of  a  mortgage,  where  the 
defendants,  after  judgment  of  foreclosure  had  been  entered,  wrote 
to  the  attorney  for  the  plaintiff  advising  him  of  their  intention  to 
take  an  appeal  from  the  judgment  and  of  filing  a  staj  bond,  and  in 
the  meantime  to  bring  on  a  hearing  to  fix  the  amount  of  such  bond, 
and  the  attorney  replied  thereto  that  it  would  be  useless  for  him  to 
advertise  the  sale  while  the  necessary  steps  to  perfect  the  appeal 
were  pending,  and  that  he  would  not  do  so,  all  that  such  attorney 
agreed  to  do  at  the  most  was  to  refrain  from  proceeding  with  a  sale 
pending  such  proceeding,  and  where  twenty-eight  days  after  the 
amount  of  the  stay  bond  had  been  fixed  no  such  bond  had  been  hied, 
plaintiff  was  entirely  within  his  rights  in  proceeding  with  the  iale 
of  the  property.     (Harding  v.  Dam,  748.) 

2.  Adequacy  of  Sale  Price — Finding — Appeal.— Where,  on  an  appli- 
cation to  set  aside  a  sale  of  mortgaged  premises,  the  trial  court,  upon 
ample  evidence,  reached  the  conclusion  that  the  price  for  which  the 
property  was  sold  was  fair  and  adequate,  its  conclusion  will  not 
be  disturbed  on  appeal.     (Id.) 

8.  Renewal  Through  Attorney  for  Mortgagee— Agency— Breach 
BY  Attorney  as  Defense  to  Foreclosure. — Where  a  mortgagor, 
upon  threatened  foreclosure  proceedings,  sent  a  new  note  and 
mortgage  to  the  mortgagee's  attorney  with  instructions  to  deliver 
them  to  the  mortgagee  upon  receipt  of  the  outstanding  note  and 
a  duly  acknowledged  satisfaction  of  the  mortgage,  the  attorney  be- 
came the  mortgagor's  agent  for  their  delivery,  and  the  mortgagor 
cannot,  in  a  foreclosure  action  upon  the  new  mortgage,  set  up  as  a 
defen;;e  the  failure  of  the  attorney  to  obtain  the  old  note  and  satis- 
faction of  the  old  mortgage.     (Harding  v.  Dam,  751.) 

4.  Consideration  for  New  Obligation. — Where  the  new  note  and 
mortgage  were  delivered  without  surrender  of  the  old  note  and  ac- 
knowledged satisfaction  of  the  outstanding  mortgage,  the  mort- 
gagee's acceptance  of  the  new  note  and  mortgage  amounted  to  an 
extinguishment  of  the  old  obligation,  and  constituted  a  valuable 
consideration  for  the  new  obligation.  (Id.) 
See  Promissory  Notes,  10;  Vendor  and  Vendee,  4. 
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NOTICE.    See  Criminal  Law,  1,  8. 

MUNICIPAL  CORPORATIONS. 

1.  Payment  op  Bonds — Constbuction  Of  Act  op  1001. — The  act  re- 
lating to  the  incurring  of  indebtedness  by  municipal  corporations 
(Stats.  1901,  p.  28)  does  not  require  payments  to  be  made  at  annual 
consecutive  periods  in  equal  amounts,  but  only  that  payments  shall 
not  be  less  than  one>fortieth  part  of  the  whole  amount  of  the  in- 
debtedness.    (Town  of  Calistoga  ▼.  Adams,  486.) 

2.  Improvement  of  Street — Dbain  fob  Surface  Waters — Damage  to 
Private  Property — Liabilitt  of  Citt. — A  municipal  corporation 
may  be  enjoined  by  a  property  owner  from  maintaining  a  paved 
street  in  a  condition  which  will  make  the  same  a  watercourse  for 
surface  waters  in  time  of  storm  and  rainfall,  instead  of  a  street  for 
traffic,  whereby  the  owner's  land  will  be  gullied  and  have  deposited 
thereon  large  quantities  of  silt,  sand,  and  various  kinds  of  debris, 
even  though  the  paving  of  the  street  was  completed  before  the 
action  for  the  injunction  was  commenced.  (Farrell  v.  City  of  On- 
tario, 754.) 

See  Charters,  2-4,  7;  Ordinances,  1;  PoUee  Officers,  1;  Streatiy 
Roads,  and  Highways,  1. 

NAMES.     See  Pleading,  8. 

NEGLIGENCE. 

1.  Collision  Between  Automobili  ano  Buoot — Oonributobt  Nse- 
lioence — <iuE8TiON  OF  FACT. — In  an  action  for  personal  injuries 
sustained  by  the  plaintiff  in  the  collision  of  an  automobile 
owned  by  the  defendant  with  the  bug(7  in  which  plaintiff  was  rid- 
ing, which  collision  was  caused  by  the  sudden  swerving  of  the 
automobile  obliquely  from  the  right  to  the  left-hand  side  of  the  road 
to  avoid  a  collision  with  another  horse-drawn  vehicle,  the  question 
whether  plaintiff  was  guilty  of  contributory  negligence  in  failing 
to  look  to  see  if  any  vehicle  was  approaching  on  that  side  of  the 
street  was  one  of  fact  for  the  jury.     (Oberholzer  v.  Hnbbell,  16.) 

2.  Disposition  of  Horse — ^Exclusion  of  Evxdknce  not  Erbonbous. — 
The  refiisal  to  permit  evidence  of  the  nature  and  disposition  of  the 
horse  was  not  error,  in  the  absence  of  any  showing  that  the  horse 
had  become  frightened  at  the  approach  of  the  automobile  or  was  in 
any  way  unmanageable  until  after  the  collision  had  occurred.    (Id.) 

8.  Trial — View  of  Automobilb— Refusal  not  Erroneous. — The  re- 
fusal to  permit  the  jury  to  inspect  tie  automobile  for  the  purpose 
of  ascertaining  the  extent  and  character  of  the  damage  done  by 
the  collision  was  not  error  where  fifteen  months  had  intervened,  dur- 
ing which  time  the  machine  had  been  in  use  and  made  several  long 
trips.     (Id.) 
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NEGLIGENCE   (Continued). 

4.  JuBT— Special   Issues  —  Discretion.— Under  section  625  of  the 

Code  of  CiTil  Procedure,  as  amended  in  1909,  the  submission  of 
special  issues  to  the  jury  is  discretionary  with  the  trial  court,  and 
such  discretion  will  not  be  interfered  with  unless  an  abuse  is  shown. 
(Id.) 

5.  Stbebt  Obdinancbs — Pleading  and  Evidence. — ^In  an  action  fos 

personal  injuries  received  from  a  collision  with  an  automobile  on 
a  city  street,  the  existence  of  a  traffic  ordinance  and  the  fact  of  its 
violation  are  essentially  matters  of  evidence  and  not  of  pleading, 
and  therefore  are,  generally  speaking,  admissible  in  evidence  under 
the  general  averment  of  negligence.     (Santina  v.  Tomlinson,  29.) 

6.  Collision  Between  8iseet-oab  Passenger  and  Automobile — 
Traitic  Ordinance  —  Admission  Erroneous.  —  In  an  action  for 
damages  for  personal  injuries  sustained  by  a  passenger  on  a  street- 
car while  in  the  act  of  alighting  on  the  left-hand  side  of  the  ear, 
from  being  struck  by  a  passing  automobile  running  nearer  to  the 
left  running-board  of  the  car  than  six  feet,  it  was  prejudicial  error 
to  admit  in  evidence  a  traffic  ordinance  providing  that  the  driver 
of  a  vehicle  shall  keep  such  vehicle  at  least  six  feet  on  the  right- 
hand  side  from  the  running-board  of  any  street-car  which  is  stop- 
ping for  the  purpose  of  taking  on  or  discharging  passengers.     (Id.) 

7.  Storing  or  Prunes— ^umciENCY  ow  Evidence. — In  this  action  by 
a  prune  grower  against  a  packing  company  for  damages  in  ware- 
housing a  lot  of  prunes,  it  is  held  that  the  evidence  sufficiently 
shows  that  the  damage  was  caused  in  storing  the  prunes  in  too  close 
proximity  to  the  pressing-room,  from  which  steam  and  vapor  es- 
eaped  and  came  in  contact  with  the  prunes,  causing  them  to  become 
moldy  and  sugared.     (Ward  v.  Otzen  Packing  Co.,  124.) 

8.  Death   op   Caretaker  or  Flume — Defective   Walk-way — ^Dutt 

TO  Repair. — A  ditch  company  cannot  be  held  liable  for  the 
death  of  the  caretaker  of  its  flume  in  falling  therefrom  while 
attempting  to  walk  along  the  same,  where  the  deceased  had  charge 
of  the  flume  and  it  was  a  part  of  his  duty  to  keep  it  in  repair, 
he  having  authority  to  obtain  necessary  tools  and  materials.  (Brown 
V.  Lemon  Cove  Ditch  Co.,  94.) 

9.  Attempt  to  Walk  Along  Flume — CbNTRiBuroRY  Negligence. — 

A  caretaker  of  a  flume  for  a  ditch  company  in  attempting  to  walk 
along  the  flume,  which  was  thirty  inches  wide,  seventeen  or  eighteen 
inches  deep,  with  cross-pieces  or  taps  across  it  about  three  feet  apart 
made  out  of  boards  two  inches  thick  by  four  inches  wide,  and  eleven 
feet  above  the  ground,  and  which  had  no  board  extending  along  its 
length  and  over  the  cross-pieces,  was  guilty  of  negligence  prevent- 
ing recovery  of  damages  for  his  death.  (Id.) 
10.  Presence  op  Board  on  Top  or  Flume — Evidence — Opinion  or 
Witness. — In  an  action  against  a  ditch  company  for  the  death  of 
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NEGLIGENCE   (Continued). 

the  caretaker  of  its  flume,  where  the  theory  upon  whieh  the  case 
was  tried  required  of  the  jury  to  find  as  a  material  fact  whether  a 
board  was  on  top  of  the  flame  just  prior  to  the  accident,  to  permit 
a  witness  to  state  that  it  looked  to  him  that  it  was  so  situated  was 
equivalent  to  a  ruling  that  he  might  declare  that  it  appeared  to  him 
that  the  ditch  company  was  not  negligent,  and  lueh  opinion  of  the 
witness  was  inadmissible,     (Id«) 

11.  Condition  or  Plums  at  Othxb  Points — ^ETtimnob  Pbopxslt  Ex- 

cluded.— In  an  action  against  a  ditch  company  for  the  death  of  the 
caretaker  of  its  flume,  testimony  as  to  the  condition  of  the  flume  at 
other  points  than  the  one  where  the  deceased  fell,  was  properly 
excluded  as  immaterial,  it  being  apparent  that  the  absence  of 
boards  at  other  points  did  not  contribute  to  the  fall  and  death  of 
deceased.     (Id.) 

12.  Tbial — View  op  Pbxmisss — ^Discbstion. — ^In  an  action  for  dam- 

ages for  death,  the  request  to  have  the  jury  visit  the  scene  of  the 
accident  is  committed  to  the  discretion  of  the  court.     (Id.) 

13.  Comparative  Negligence — Eppect  op  Workmen's   Compensation 

Act. — Under  the  Workmen's  Compensation  Act  of  1913,  which  re- 
pealed the  Boseberry  Act  of  1911,  and  which  does  not  recognize  the 
doctrine  of  comparative  negligence,  in  order  to  recover  from  an 
employer  for  death  or  injuries  it  is  essential  that  gross  negligence 
be  shown  and  willful  disregard  of  the  life,  limb,  or  bodily  safety 
of  the  employee,  and  the  action  will  be  defeated  where  it  is  shown 
that  the  accident  was  due  to  the  contributory  negligence  of  the 
deceased.     (Id.) 

14.  Colusion  Between  Vehicle  and  Street-cab — ^Evidence— Hap- 
pening op  Accident. — In  an  action  for  damages  for  personal 
injuries  received  by  the  driver  of  a  vehicle  from  being  run  down 
by  an  electric  train  going  in  the  same  direction,  the  occurrence  of 
the  accident  furnishes  some  evidence  of  negligence  on  the  part  of 
the  defendant.     (Callett  v.  Central  California  etc.  Co.,  240.) 

15.  SuppiciENCT  OP  Evidence. — In  such  an  action  the  defendant  was 
properly  chargeable  with  negligence,  where  the  evidence  showed  that 
with  an  unobstructed  view,  in  broad  daylight,  on  a  public  street  of  a 
city,  the  train  was  approaching  plaintiff  who  was  in  a  position  of 
danger,  without  any  warning  being  given  of  its  approach,  and  travel- 
ing  at  an  unusual  rate  of  speed.     (Id.) 

16.  Right  to  Drive  on  Track. — The  driver  of  a  vehicle  on  a  city  street 

on  which  there  is  a  car-track  has  the  right  to  drive  his  vehicle  within 
ten  or  twelve  inches  of  the  track,  or  upon  the  track  if  necessary  or 
convenient,  exercising  ordiuary  care  and  prudence  to  avoid  colli- 
sions, and  is  not  necessarily  negligent  in  failing  to  look  backward 
to  seo  if  any  train  is  approachiug.     (Id.) 
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17.  Collision  Between  Automobile  and  Motokcyclb — Issue  of  Con- 
TRiBUTORr  Negligence — Finding. — In  an  action  for  damageB  for 
personal  injuries  resulting  from  a  collision  between  an  automobile 
and  a  motorcycle  upon  which  plaintiff  was  riding,  where  the  issue 
whether  plaintiff  was  guilty  of  contributory  negligence  was  pre- 
sented by  evidence  both  pro  and  con,  the  failure  to  make  a  distinct 
finding  on  such  issue  is  reversible  error.  (Huntington  ▼.  Vavra, 
352.) 

18.  Liability  to  Avoid  Collision — Acts  op  Dependant  as  Pboxiuatx 
Cause  of  Injury — Insufficiency  of  Finding. — In  such  an  action, 
the  liuding  that  plaintiff  was  unable  to  avoid  the  collision,  and 
that  the  acts  of  the  defendant  were  the  proximate  cause  of  the  in- 
juries, does  not  inferentially  determine  the  issue  of  contributory 
negligence,  and  avoid  a  specific  finding.     (Id.) 

19.  Finding  on   Materul  Issue — Right  of  Parties. — The   right  to 

have  a  material  issue  presented  by  the  pleadings  in  the  cause  deter- 
mined by  a  finding  is  one  important  to  the  parties  to  the  suit,  and 
the  failure  to  make  such  a  finding  results  in  prejudicial  error  en- 
titling the  complaining  suitor  to  a  reversal.     (Id.) 

20.  Collision  Between  Automobile  and  Street-car  —  Injury  to 
Third  Party — Proximate  Cause. — In  an  action  for  damages  for 
personal  injuries  received  by  the  plaintiff  while  cleaning  the  side- 
walk in  front  of  his  home,  resulting  from  a  collision  of  an 
electric  street-car  with  an  automobile  which  had  been  left  standing 
on  the  car-track  unoccupied  and  unattended,  the  owner  of  the  auto- 
mobile, though  conceding  his  negligence,  cannot  claim  that  the 
proximate  cause  of  plaintiff's  injuries  was  the  negligence  of  the 
car  company  in  running  into  his  machine  and  thereby  hurling  the 
same  from  the  track  and  against  plaintiff,  since  such  a  case  is 
essentially  and  peculiarly  one  where  the  injuries  were  produced 
by  the  concurrence  of  two  separate,  distinct,  and  indepciKlent  acts 
of  negligence  on  the  part  of  two  separate  and  independent  persons. 
(Keiper  v.  Pacific  Gas  &  Electric  Co.,  362.) 

21.  Railroad  Corporation — Killing  of  Cattle  by  Trains — Mainten- 
ance OF  Fences — Lack  of  Negligence. — In  an  action  against  a 
railroad  company  for  damages  for  the  loss  of  cattle  killed  by  its 
trains,  the  evidence  is  insuflicient  to  show  negligence  on  the  part  of 
defendant  in  the  matter  of  its  duty,  under  section  485  of  the  Civil 
Code,  to  maintain  fences  along  its  right  of  way,  where  the  cattle 
were  all  killed  at  a  place  where  the  country  was  composed  of  sand, 
which  shifted  and  changed  into  bank?  and  dunes  at  different  points 
with  the  blowing  of  the  winds,  and  the  fences  were  frequently 
buried  by  dunes  permitting  the  passage  of  cattle  upon  the  tracks. 
(Jesus  Maria  Rancho  v.  South.  Pac.  Co.,  375.) 
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22.  ExEBGisx    or    Beasonablb    Diligsncs.  —  A    railroad    eompanj   ia 

bound  to  use  reasonable  diligence  in  keeping  its  right  of  way  fences 
in  repair,  and  it  need  not  resort  to  extraordinary  means,  such  as  the 
maintenance  of  a  special  patrol,  to  insure  that  its  fences  will  not 
be  broken  or  that  they  are  promptly  repaired,  if  broken.     (Id.) 

23.  Death  o»  Suckling  Calf— Liability  op  Bailboao  Company. — 
In  an  action  against  a  railroad  company  for  the  loss  of  a  cow  and 
her  suckling  calf,  the  defendant  la  liable  for  the  death  of  the  calf 
where  the  death  of  the  cow  resulted  from  the  negligence  of  the 
company  and  the  death  of  the  calf  from  starvation  following  the 
loss  of  its  mother.     (Id.) 

24.  Maintenance   of   Fences — ^Duty   of   Bailboad   Ooicpany. — ^It    is 

incumbent  upon  a  railroad  corporation,  by  yirtue  of  section  485  of 
the  Civil  Code,  to  maintain  good  and  sufficient  fences  on  both  sides 
of  its  track  and  property,  and  there  is  no  duty  imposed  upon  ad- 
joining land  owners  where  the  country  is  composed  of  sand,  which 
shifts  and  changes  into  banks  and  dunes  with  the  blowing  of  the 
winds,  to  erect  windbreaks  or  other  obstructions  to  prevent  the 
sand  from  drifting  and  covering  such  fences.     (Id.) 

25.  Breaking  of  Gate  and  Fence — Killing  of  Cattle — ^Liability  of 
Company. — A  railroad  company  is  not  liable  for  the  loss  of  cattle 
killed  by  one  of  its  trains  where  the  animals  entered  upon  the  de- 
fendant's right  of  way  through  a  break  in  its  fence  caused  by  the 
throwing  down  of  a  gate  and  a  part  of  the  fence,  in  the  absence 
of  evidence  that  the  gate  or  fence  was  defective  or  unfitted  to 
meet  ordinary  conditions.     (Id.) 

£6.  Death  of  Passenger  in  Automobile — Colusion  at  Railboab 
Crossing — Cabe  Exercised  by  Deceased — ^Lack  of  Evidence — 
Presumption. — In  an  action  for  damages  for  the  death  of  a 
person  while  riding  in  an  automobile  driven  by  another  in  a  collision 
with  a  detached  engine  at  a  railroad  crossing,  it  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  former  either 
attempted  to  warn  the  driver  or  to  leave  the  car,  in  view  of  section 
1963  of  the  Code  of  Civil  Procedure  making  it  a  rule  of  evidence 
that  a  person  is  presumed  to  take  ordinary  care  of  hia  own  concerns. 
(Drouillard  v.  Southern  Pac.  Co.,  447.) 

27.  Contributory  Negligence — Evidence. — "Where  in  such  an  action 
plaintiff  shows  that  the  death  was  the  proximate  result  of  the 
negligence  of  defendant,  he  is  not  required  to  negative  the  claim 
of  contributory  negligence.     (Id.) 

28.  Verdict  fob  Plaintiff—Special  Finding  as  to  Ability  to  See 

Approaching  Train — Want  of  Inconsistency. — In  an  action  for 
daniages  for  death  of  a  passenger  in  an  automobile  struck  by  a  train 
at  a  railroad  crossing,  a  special  finding  that  if  deceased  had  looked  he 
could  have  seen  the  approaching  locomotive  is  not  inconsistent  with  a 
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general  verdict  against  the  defrndant,  sinee  it  does  not  eompel  the 
conclusion  that  the  deceased  was  negligent.     (Id.) 

29.  I>RiVEB  OF  Vehicle— Injury  to  Passengeb^-Imputbd  Nkouqbnce. 
A  person  riding  as  a  passenger  or  guest  in  a  yehide  driven  by 
another  may  not  be  charged  with  the  negligence  of  the  latter  which 
has  caused  injury  to  the  former,  unless  the  passenger  or  guest 
has  the  right  to  exercise  control  over  the  driver  of  the  vehicle, 
or,  in  the  eyes  of  the  law,  may  be  said  to  possess  such  power  of 
control,  or  unless  it  is  made  to  appear  that  the  passenger  or  guest 
himself  actively  participated  in  the  negUgenee  of  the  driver. 
(Ilarde  v.  Central  California  T.  Co.,  488.) 

30.  DuTT  or  Passenger. — ^While  a  guest  or  a  passenger  riding  in  a 
vehicle  with  another  is  not  chargeable  with  the  latter's  negligence 
which  has  directly  resulted  in  injury  to  the  passenger  or  guest,  the 
law  nevertheless  easts  upon  such  passenger  or  guest  in  such  case 
the  duty  of  exercising  ordinary  care  for  his  own  safety.     (Id.) 

31.  Action  for  Death — Collision  at  Bailsoad  Cbossinq — Contribu- 

tory Negligence — Evidence — Burden  of  Pboop. — In  an  action  for 
damages  for  death  of  a  person  riding  as  a  guest  in  a  horse-drawn 
vehicle  which  collided  with  an  iuterurban  electric  railroad  train  at 
a  crossing,  the  burden  is  upon  dofondaot  railroad  company  to  show 
that  deceased  failed  to  exercise  such  care  for  his  own  safety  as 
was  required  of  him  to  charge  the  defendant  with  legal  responsibility 
for  his  death.     (Id.) 

32.  Omissions  of  Passenger — Insufficient  Proof  of  Conteibutort 
NegligexNCE. — In  such  action,  the  failure  of  the  deceased  to  say  or 
do  anything  or  to  look  in  both  directions  before  the  horse  was 
started  by  its  driver  over  the  crossing  did  not  constitute  negligence 
per  se,  or  such  acts  of  omission  as  to  justify  the  conclusion  or 
declaration,  as  a  matter  of  law,  that  deceased  failed  to  use  due  care 
for  his  own  safety.     (Id.) 

33.  CONTBIBUTORY    NeGLIGBNOB — QUESTION    FOB    JUBT. — ^In    BUCh    aCtlon, 

the  question  whether  deceased  was  guilty  of  negligence  which  di- 
rectly caused  his  death  was  one  exclusively  for  the  jury's  determina- 
tion.    (Id.) 

34.  Last  C?lear  Chance  Doctrine — ^Pbopeb  Instruction. — An  instruc- 

tion that  one  having  knowledge  of  the  dangerous  situation  of 
another  and  having  a  clear  opportunity,  by  the  exercise  of  proper 
care,  to  avoid  injuring  another,  must  do  so,  notwithstanding  that  the 
latter  has  placed  himself  in  such  situation  of  danger  by  his  own 
negligence,  and  thnt  if  the  jury  found  that  the  motorman  saw  tho 
deceased  on  the  wagon  on  the  track,  and  could  have  stopped  the 
train  without  injury  to  the  same  or  its  passengers,  and  by  so  stop- 
ping the  train  within  the  shortest  time  and  pj)ace  possible  under  the 
circumstances  could  have  avoided  the  collision,  and  neglected  to  do 
80,  in  consequence  of  which  neglect  to  stop  the  traiui  the  deceased 
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was  killed,  the  plaintiff  is  entitled  to  a  verdict,  is  a  correct  state- 
ment of  the  last  clear  chance  rule.     (Id.) 

35.  Cbossiko  of  Baiiaoad  Tbaok — ^Whkn  Negligxncb. — The  mere  act 
of  passing  over  a  railroad  crossing  over  a  public  street  is  not  negli- 
gence per  se,  but  only  when  the  attempt  is  made  to  pass  without 
using  reasonable  care  in  ascertaining  in  the  proper  way  whether 
there  is  a  train  approaching  or  about  to  approach.     (Id.) 

36.  Fall  on  Inclined  Entbance  to  Stobe — Maintenance  at  Steep 
Gbade— Questions  vob  Juby. — In  an  action  for  damages  for  per- 
sonal injuries  sustained  by  a  customer  by  slipping  and  falling 
upon  an  incline  in  front  of  the  entrance  to  the  store  of  the  de- 
fendant, based  upon  the  alleged  negligence  of  the  defendant  in 
maintaining  such  incline  at  a  grade  of  from  thirty-five  to  fifty  per 
cent,  which  the  evidence  showed  was  from  five  to  ten  times  ir  excess 
of  the  maximum  grade  established  bj  custom  for  entrances  to 
buildings,  and  sixteen  times  greater  than  the  usual  grade,  it  was 
for  the  jury  to  say  whether  defendant  was  negligent,  and  a  motion 
for  a  nonsuit  was  properly  denied.  (Long  v.  John  Breuner  Co., 
630.) 

37.  Entrances  to  Stores — ^Dutt  of  Pbopbietoes. — ^It  is  the  duty  of 
a  corporation  conducting  a  merchandise  store,  which  it  invit(^s  the  puib- 
lie  to  patronize,  to  keep  the  entrances  and  passageways  to  and  from 
the  premises  in  a  safe  condition  and  to  use  ordinary  care  to  avoid 
accidents  to  patrons.     (Id.) 

38.  Duty  of  CusTOMEBS.—^It  is  the  duty  of  customers  of  a  store  in 
passing  over  the  entrance  thereto  to  exercise  ordinary  care  to  avoid 
being  injured  by  reason  of  an  alleged  defect  therein.     (Id.) 

39.  Nonsuit — When  Improper. — A  motion  for  a  nonsuit  is  not  to  be 
granted  when  there  is  any  substantial  evidence  which,  with  the  aid 
of  all  legitimate  inferences  favorable  to  the  plaintiff,  would  support 
a  verdict  or  finding  that  the  material  allegations  of  the  complaint 
are  true.     (Id.) 

40.  When  Question  of  Fact. — Negligence  is  a  question  of  fact  for  the 
jury,  even  when  there  is  no  conflict  of  the  evidence,  if  different  con- 
clusions upon  the  subject  can  be  drawn  from  the  evidence,  and  it  is 
only  where  the  evidence  is  such  that  but  one  conclusion  with  respect 
to  negligence  would  be  reached  by  a  reasonable  and  impartial  manr 
that  the  question  becomes  one  for  the  court.     (Id.)  , 

41.  Evidence — Customary  Grade  of  Entrances — Testimony  of  Abchi- 
tects. — In  an  action  for  injuries  received  by  a  customer  by 
slipping  and  falling  upon  an  incline  in  front  of  the  entrance  to  the 
store  of  the  defendant,  testimony  of  architects  that  the  usual  grade 
of  such  entrances  was  three  per  cent;  and  that  ten  per  cent  was 
the  greatest  approved  grade,  is  admissible,  as  the  expression  of  a 
fact,  and  not  the  opinion  of  the  witness.     (Id.) 
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42.  EviDENCB — Previous  Accidents. — In  an  action  for  personal  inju- 
ries sustained  by  a  customer  by  slipping  and  falling  upon  an  incline 
in  front  of  the  entrance  to  the  store  of  the  defendant,  evidence  of 
•  witness  that  he  had  on  two  different  occasions  prior  to  the  acci- 
dent in  question  slipped  and  fallen  while  walking  over  the  incline, 
is  admissible,  since  such  evidence  tended  to  show  the  dangerous  char- 
acter of  the  place,  the  eanse  of  the  accident,  and  to  bring  home  to 
defendant  knowledge  of  the  dangerous  condition  of  the  place.    (Id.) 

43.  SiHiLAsiTT  OF  ACCIDENTS. — In  Order  to  permit  the  admission  of 
testimony  of  previous  aceidentti,  it  is  not  necessary  that  it  be  shown 
that  such  accidents  occurred  under  circumstances  precisely  similar 
to  those  characterizing  the  accident  in  question,  but  it  is  sufficient 
if  it  be  shown  that  they  are  similar  in  their  general  character. 
(Id.) 

44.  OoLusiON  AT  Street  CkossiNO — ^Evidence — ^LiST  Clear  Chancb 
Doctrine  Inapplicable. — In  an  action  for  damages  arising  out  of  a 
eollision  between  plaintiff's  motor  truck  and  an  interurban  train  of 
the  defendant  at  a  city  street  crossing,  where  the  rootorman's  negli- 
gence, if  any,  lay  in  his  speeding  up  the  train  after  having  slowed 
down,  upon  the  erroneous  assumption  that  the  truck  would  stop  be- 
fore it  reached  the  crossing,  the  doctrine  of  last  clear  chance  is 
inapplicable,  since  actlial  knowledge  on  the  part  of  defendant's  ser- 
vant of  the  perilous  condition  of  the  truck  was  necessary.  (Lobbett 
&  Dean  v.  Oakland  etc.  By.,  641.) 

45.  Knowledge  of  Danger — ^Doctrine  Inappucable. — The  last  clear 
chance  rule  does  not  apply  when  the  defendant  was  not,  but  should 
have  been,  aware  of  the  plaintiff's  danger.     (Id.) 

46.  Avoidance  of  Collision — Immaterial  Finding. — In  such  an  action 
the  finding  that  plaintiff's  driver  could  have  turned  to  either  side 
and  avoided  the  collision  was  immaterial,  inasmuch  as  plaintiff's 
driver  was  clearly  negligent  in  not  having  his  truck  under  control 
when  approaching  the  crossing.     (Id.) 

47.  Injury  to  Passenger  Leaving  Bailboad  Train — ^Pleading  and 

Evidence — Lack  of  Variance. — In  an  action  for  personal  injuries 
received  by  a  passenger  while  leaving  a  railroad  train  at  a  station, 
a  variance  is  not  created  by  the  allegation  of  the  complaint  that 
plaintiff  was  thrown  from  the  train  and  the  evidence  which  showed 
that  she  fell  from  ttie  train  in  consequence  of  its  starting  before 
she  had  time  to  alight.     (Fitzgerald  v.  Southern  Pacific  Co.,  660.) 

4S.  Common  Carriers — Duty  to  Passengers. — Carriers  of  passengers 
must  use  the  utmost  care  and  diligence  for  their  safety  and  are 
liable  for  injury  caused  by  their  slight  negligence.     (Id.) 

49.  Opportunity  to  Alight— Duty  of  Carrier.— The  relation  between 
carrier  and  passenger  continues  until  the  latter  has  alighted,  and  the 
former  must  e^ticiso  as  high  a  degree  of  care  in  affording  pai- 
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seDgera  a  reasonable  opportunity  to  alight  in  safety  as  in  carrying 
them  safely.     (Id.) 

60.  Aliohtino  fbou  Moving  Teain  —  Contbibutobt  Neguobnct— 
Question  of  Fact. — While  particular  eireumstances  may  in  some 
cases  justify  the  court  in  declaring  as  a  matter  of  law  that  a  pas- 
senger is  negligent  in  alighting  from  a  moving  train,  the  general 
rule  is,  the  question  is  one  of  fact  for  the  jury  to  determine  from 
all  of  the  circumstances  of  the  particular  case.     (Id.) 

51.  Damages  not  Excessive. — In  an  action  for  personal  injuries  re- 

ceived by  a  passenger  while  attempting  to  alight  from  a  railroad 
train  caused  by  the  starting  of  the  train  before  she  had  time  to 
alight,  a  verdict  for  the  sum  of  five  thousand  dollars  was  not  ezees- 
sive  where  as  a  result  of  her  fall  the  plaintiff,  who  prior  to  the 
accident  was  an  able-bodied  woman  performing  the  facusework  for 
a  family,  was  rendered  helpless,  requiring  the  constant  assistance 
of  others,  and  it  was  shown  at  the  trial,  which  occurred  two  and 
one-half  years  after  the  injury,  plaintiff  was  unable  to  walk  except 
with  erutches,  and  to  all  appearances  her  injuries  were  permanent 
(Id.) 

52.  Oil  Coupant  Engaged  in  Distillation  or  Asphalt— DiscHAaoK 
of  Gas-still — Contact  With  Fdbnace  Fikes. — ^An  oil  company 
engaged  in  producing  commercial  asphaltum  from  crude  petroleum, 
and  incidentally  to  preserve  such  oils  as  might  be  condensed  from 
gases  in  the  process,  is  guilty  of  negligence  where  its  master 
mechanic,  in  attempting  to  repair  a  gas-still,  permitted  the  discharge 
of  its  highly  inflammable  fluid  in  such  a  way  as  to  come  in  contact 
with  furnace  fires  and  to  spread  quickly  to  the  immediate  vicinity  of 
an  open  trap,  the  surface  of  which  carried  more  or  less  oil  and 
inflammable  materia.     (Hallawell  v.  Union  Oil  Oo.,  672.) 

63.  Action  fob  Death — Burning  in  Pieb  of  Asphalt  Shed — Pboxi- 
UATE  Cause — ^FIboof. — In  an  action  against  an  oil  company  en- 
gaged in  the  distillation  of  asphalt  for  death  by  fire  of  a  carpenter 
employed  in  one  of  its  sheds,  the  plaintiffs  were  not  required  to 
show  with  absolute  certainty  that  the  fire  which  originated  at  the 
asphalt-stills  through  the  company's  negligence  was  communicated 
to  the  shed  and  was  the  proximate  cause  of  the  death.     (Id.) 

64.  Expert  Opinion — Competent  Testimony. — In  an  action  against 
an  oil  company  engaged  in  the  distillation  of  asphalt  for  the  death 
of  a  servant,  by  fire,  the  trial  court  properly  allowed  an  expert  wit- 
ness to  testify,  in  answer  to  hypothetical  questions,  as  to  the  effect 
of  burning  oil  at  the  intake  of  a  six-inch  pipe  when  only  a  small 
quantity  of  water  was  passing  into  the  pipe,  although  there  was 
testimony  that  when  the  asphalt-etills  were  in  full  operation,  as  at 
the  time  of  the  fire,  a  trench  usually  carried  water  from  condensers 
sufiicient  to  fiU  hall  the  pipe  at  its  intake.     (Id.) 
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65.  Evidence  —  Basis  of  Hypothetical  Question.  —  A  hypothetical 
question  must  be  based  upon  evidence,  but  the  basis  may  consist  of 
any  condition  of  facts  the  evidence  of  which  tends  to  establish  the 
facts  assumed,  o»  which  the  jury  may  reasonably  find  to  be  proven. 
(Id.) 

66.  Resui/t  of  ETxperiment— Testimony  of  Bystander. — A  bystander 
to  an  experiment,  though  not  assisting  in  any  way  to  make  it,  may 
testify  as  to  its  result  if  he  had  knowledge  of  all  the  conditions 
of  the  experiment,  and  it  was  one  involving  no  special  technical 
knowledge,  or  was  such  that  its  result  could  be  seen  and  understood 
by  a  person  of  ordinary  judgment.     (Id.) 

67.  Exclusion  of  Testimony  of  BYBTANDERn-EaROR  Without  Preju- 
dice.— In  such  an  action,  the  ruling  of  the  trial  court  denying  de- 
fendant the  right  to  show  by  a  bystander  the  result  of  an  experi- 
ment was  not  error  where  the  tendency  of  the  experiment  was  to 
prove  a  fact  not  disputed.     (Id.) 

68.  CbLLisiON  OF  Automobile  With  Pedestrian  on  Oonoested  Citt 
Street  —  Evidence  —  Proper  Nonsuit. — In  an  action  for  dam- 
ages for  personal  injuries  received  by  a  pedesttian  on  a  city  street 
from  a  collision  with  an  automobile,  a  nonsuit  was  properly  granted 
on  the  ground  of  contributory  negligence  where  the  accident  hap- 
pened at  one  of  the  busiest  crossings  at  an  hour  when  traffic  was 
heavy,  and  it  was  shown  that  the  plaintiff  walked  out  upon  the 
crossing  looking  straight  ahead  without  glancing  to  either  side,  and 
was  absolutely  oblivious  to  the  proximity  of  the  CAr  until  the  mo- 
ment of  the  collision,  at  which  time  he  had  traversed  about  three- 
quarters  of  the  distance  across  the  street.     (Mayer  v.  Anderson,  740.) 

69.  Last  Clear  Chance  Doctrine  Inapplicable. — In  such  an  action, 
where  it  is  clear  from  the  evidence  that  the  chauffeur  did  not  dis- 
cover that  the  plaintiff  was  or  would  be  in  a  perilous  position  in  time 
to  avoid  the  accident,  and  the  negligence  of  the  driver,  if  any,  was 
not  subsequent  to  and  independent  of  the  continuing  negligence  of 
the  plaintiff,  but  was  contemporaneous  with  it,  the  doctrine  of 
'Hast  clear  chance"  has  no  application.     (Id.) 

60.  Injury  to  Employee— ^Malpkaoticb  of  Physician — ^Liability  of 
Employer. — The  liability  of  an  empk>yer,  at  common  law  and  under 
the  employers'  liability  law  of  1911  (Boseberry  Act),  for  the  neg- 
ligence of  a  physician  engaged  by  the  employer  to  treat  an  injured 
employee,  is  secondary  to,  and  dependent  upon,  a  showing  of  negli- 
gence on  the  part  of  the  physician.  (Foreman  v.  Hunter  Lumber 
Co.,  763.) 

61.  Treatment    fob    Injured    Ehployxb— Time    Lncir— Employsbs' 

Liability  Law. — ^Under  the  employers'  liability  law,  there  is  no  duty 
imposed   upon  the  employer   to   furnish   treatment  to   an    injured 
employee  for  more  than  ninety  da^s  after  the  injury.     (Id*) 
Se  C»l.  App.— 56 
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02.  PHTSICfUN     AND     PATIENT — ACTION     FOB     NBOUOENOE — ^PlSADING — 

Complaint. — In  an  action  for  malpractice,  a  complaint  alleging  a 
course  of  treatment  entirely  consistent  with  the  physician's  exercise 
of  all  necessary  care  and  skill,  but  alleging  nonsuccess,  is  insufficient 
to  charge  negligence,  since  the  doctrine  of  rea  ipsa  loquitur  is  not 
applicable.     (Id.) 

63.  Implied  Contract  of  Physicun— Beabonablb  Skill. — The  im- 
plied contract  of  a  physician  in  taking  a  case  is  that  he  possesses 
a  reasonable  degree  of  learning  and  skill  in  his  profession,  and  that 
he  will  apply  the  same  to  the  treatment  of  the  case,  and  if  he  pos- 
sess and  use  such  skill  therein,  he  is  not  liable  for  the  result,  for 
a  physician  of  necessity  is  not  a  warrantor  of  cures.     (Id.) 

64.  Pleading — Allegation  of  Neglioengb  Essential. — Negligence  on 

the  part  of  a  physician  consists  in  his  doing  something  which  he 
should  not  have  done,  or  omitting  to  do  something  which  he  should 
have  done,  and  in  order  to  charge  him  with  liability,  some  such 
negligent  act  or  omission  must  be  alleged  in  the  pleading,  in  the 
absence  of  which  it  will  be  presumed  that  he  used  the  necessary  care 
and  skill.     (Id.) 

65.  Death  in  Burning  of  Asphai/t-shxd — Dischabob  of  Gashseal 
INTO  Ditch — Contact  of  Liquid  With  Furnace  Fibes. — In 
an  action  against  an  oil  company  engaged  in  the  distillation  of 
asphalt  for  the  death  of  an  employee  through  fire  in  an  asphalt-shed 
communicated  thereto  by  burning  oil,  actionable  negligence  is  shown 
by  evidence  of  the  discharge  of  the  liquid  contents  of  a  gas-seal 
into  a  ditch  running  near  certain  furnaces,  whereby  the  oil  was 
ignited.     (Graves  ▼.  Union  Oil  Co.,  766.) 

66.  Duty  of  Owner  of  Automobile  to  Traveling  Public. — ^The  owner 

of  an  automobile  owes  the  duty  to  the  traveling  public  to  see  to  it 
that  his  car,  when  driven  on  the  streets  with  his  permission  and 
for  the  purposes  for  which  the  car  was  purchased,  should  be  driven 
carefully  and  with  due  consideration  to  their  rights;  and  the  owner 
should  not  in  good  conscience  be  allowed  to  disclaim  his  responsibil- 
ity on  the  ground  that  the  use,  thus  contemplated  and  authorized 
by  him,  is  permissive  only.     (Crittenden  v.  Murphy,  803.) 

67.  Driving  of  Automobile  by  Minor  With  Parents'  Permission — 
Liability  of  Parents. — Where  a  minor  with  hia  parents'  permis- 
sion takes  out  their  automobile  and  drives  it  so  recklessly  as  to 
cause  it  to  run  off  the  highway  and  to  strike  a  person  standing  on 
the  sidewalk,  the  parents  are  liable  for  the  injuries  caused  thereby. 
(Id.) 

68.  Action  for  Personal  Injuries — ^Pleading— Sufficiency  of  Com- 
plaint.— In  an  action  for  damages  for  personal  injuries  received 
from  being  struck  by  an  automobile  driven  by  the  minor  son  of  de- 
fendants, the  complaint  states  a  cause  of  action  where  it  is  alleged 
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that  the  defendants  are  the  owners  of  the  machine,  that  the  same 
was  purchased  for  their  pleasure,  comfort,  and  enjoyment  and  not 

,  for  business  purposes,  that  the  son  was  at  all  times  authorized  and 
permitted  bj  defendants  to  drive  the  car,  and  that  at  and  imme- 
diately prior  to  the  accident  the  son  was  driving  the  automobile 
with  the  consent,  knowledge,  and  permission  of  defendants,  and  was 
acting  in  furtherance  of,  and  not  apart  from,  the  service  and  con- 
trol of  defendants,  and  within  the  purposes  for  which  the  car  was 
purchased.     (Id.) 

69.  Automobile  Collision  With  Pedestrian— -IiUbiutt  of  Parents 
OF  Driver. — Judgment  affirmed  on  the  authority  of  Crittenden  v. 
Murphy,  ante,  p.  803.     (Walsh  ▼.  Flatland,  819.) 

NEW  TRIAL. 

Chance  Verdict— Finding  on  Confuctino  Bvidbncb — Appeal. — Where, 
on  a  motion  for  a  new  trial  on  the  ground  of  misconduct  of  the 
jury,  the  court  finds  upon  conflicting  evidence  that  the  jury  did  not 
determine  the  amount  of  its  verdict  by  chance,  the  finding  will  not 
be  disturbed  on  appeal.     (Gordon  v.  Perkins,  90.) 

Bee  Appeal,  15-17,  19;  Criminal  Law,  11,  12;  Divorce,  1,  2,  4. 

NONSUIT. 

1.  Motion  for  Nonsuit — View  of  Evidence. — On  a  motion  for  nonsuit, 
if  the  evidence  is  fairly  susceptible  of  two  constructions,  the  court 
must  take  the  view  most  favorable  to  plaintiff.  (Globe  Grain  A 
MiU.  Co.  V.  Drenth,  156.) 

2.  Evidence — Inferences. — In   deciding  a  motion   for  nonsuit  every 

favorable  inference  fairly  deducible  from  the  evidence  produced 
must  be  considered  as  a  fact  proved  in  favor  of  the  plaintiff. 
(Mayer  v.  Anderson,  740.) 

See  Building  Contracts,  6;  Conversion,  1;  Negligence,  36,  39,  58. 

NOTICE. 

Notice  ICquivalent  to  Knowledge. — Notice  of  facts  and  circumstances 
which    would   put   an   ordinarily   prudent  and   intelligent   man   on 
inquiry  is,  in  the  eye  of  the  law,  equivalent  to  knowledge  of  all  of 
the    facts    which    a   reasonably    diligent    inquiry    would    disclose. 
(Greene  v.  Locke-Paddon  Co.,  372.) 
See  Appeal,  9;  Attorney  and  Client,  1;   Building  Contracts,  3; 
Contracts,  19;  Insurance,  2;  Mines  and  Minerals,  1,  3;  Unlaw- 
ful Detainer,  1. 

ORDINANCES. 

Municipal  Corporations  —  Business  License  Ordinance  —  Estab- 
lishments  Outside  City  Limits — Discriminatory  Kkgulation.— 
A  city  ordinance  requiring  the  payment  of  a  license  fee  of  twelve 
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dollars  per  annum  bj  every  person  selling  or  contracting  to  sell 
merchandisOi  whose  establishment  is  within  the  boundaries  of  the 
city,  and  the  payment  of  a  license  fee  of  sixty  dollars  per  annum 
by  every  person  selling  or  contracting  to  sell  merchandise,  whose 
establishment  is  outside  of  the  city  limits,  is  discriminatory  and 
void,  as  an  attempted  protective  tariff  for  the  benefit  of  businesses 
located  in  the  city.  (In  f  Hart,  627.) 
See  Negligence,  5. 

PARENT  AND  CHILD. 

Torts  of  Minok— ^Liability  of  Paebnt. — The  mere  fact  of  parentage 
alone  does  not  render  a  parent  liable  for  the  tort's  of  his  minor 
ehild,  unauthorized  and  unratified  by  the  parent,  and  the  liability,  if 
any,  must  rest  upon  a  showing  of  agency  and  the  doctrine  of  ftf- 
ipondeat  guperior,  (Crittenden  v.  Murphy,  803.) 
6ee  Negligence,  67^  68. 

PARTIES.  I 

CoiCMissiONEB  NOT  A  Neoessary  Party.— Is  an  action  and  proceeding! 
thus  joined,  the  oommistsioner  is  not  a  necessary  party  defendant 
to  the  action  quieting  title,  and  the  naming  of  him  in  his  individual 
capacity  instead  of  his  official  party,  does  not  make  the  complaint 
demurrable  for  misjoinder  of  parties.     (Morris  t«  Judkins,  413.) 
See  Appeal,  10. 

PARTNERSHIP.    See  Assignments,  1. 

PERFORMANCE.    See  Contracts,  25,  26w 

PHYSICIAN  AND  SURGEON.    See  Negligence,  60-68. 

PLEADING. 

1.  Intervention — Time. — ^Under  section  387  of  the  Code  of  Civil  Pro- 
cedure, an  intervention  made  prior  to  the  trial  of  any  issues  of  fact, 
before  the  cause  had  been  set  for  trial,  and  which  did  not  materi- 
ally delay  the  hearing  was  within  time.  (Van  Loben  Sels  ▼. 
Producers  Fruit  Co.,  201.) 

2.  Damages   for   Breach    or    Contract  —  Theory    op    Causx    op 

Action — Uncertainty  of  Complaint. — In  an  action  for  damages 
for  breach  of  contract,  where  it  could  not  be  ascertained  from  the 
eomplaint,  with  any  degree  of  certainty,  whether  the  plaintiff's 
eause  of  action  proceeded  upon  the  theory  that  the  contract  in  con- 
troversy was  made  by  and  between  the  plaintiff  and  defendant  ai 
members  of  an  existing  corporation  which  was  about  to  be  dissolved 


Digitized  by  VjOOQIC 


Plbadino.  885 


PLEADING  (Continued). 

or  whether  it  was  made  some  ten  months  subsequent  to  tho  dissolu- 
tion of  the  copartnership  between  plaintiff  and  defendant,  and  at 
a  time  when  the  defendant  was  retiring  as  a  stockholder  of  the 
corporation  which  was  created  for  the  purpose  of  absorbing  and 
conducting  the  business  of  the  copartnership,  the  demurrer  was 
properly  sustained  for  uncertainty.     (Downey  t.  Cavasso,  816.) 

3.  AonoN  BY  Individual  Transacting  Business  Undsb  Fiorrnous 
Name— CoMPLiANCB  With  Code  Sections.— In  an  action  by  an 
individual  doing  business  under  a  fictitious  name,  compliance 
with  the  provisions  of  sections  2466  and  2468  of  the  Civil  Code 
requiring  the  filing  of  a  certificate,  etc.,  need  not  appear  on  the  face 
of  the  complaint,  since  the  point  may  be  presented  as  a  defense  hy 
way  of  plea  in  abatement.     (Amundson  v.  Shafer,  398.) 

4.  Demuebeb  fob  Unceetaintt — Appeau — A  judgment  will  not  be 

reversed  on  appeal  because  the  trial  court  has  erroneously  overruled 
a  demurrer  to  the  complaint  on  the  ground  of  uncertainty,  where 
the  substantial  rights  of  the  defendant  have  not  been  prejudiced  by 
the  ruling  and  the  cause  has  been  tried  on  the  merits.     (Id.) 

5.  Answeb^-Denials  upon  Lack  or  Infobmation. — Denials  in  an  an- 
8wer  predicated  upon  a  lack  of  information  only,  and  not  upon  a 
lack  of  information  and  belief,  are  insufficient  under  section  437  of 
the  Code  of  Civil  Procedure.     (Turner  v.  Watkins,  503.) 

6.  Action  fob  Recovebt  of  Bbokeb's  Commissions — Answbb— Af- 
FiBMATivi  Allegations — Insufficient  Denials. — In  an  action  for 
the  recovery  of  a  broker's  commission  for  making  an  exchange  of  real 
property,  affirmative  allegations  in  the  answer  that  the  exchange  was 
not  consummated,  that  the  failure  was  not  due  to  any  fault  of  de- 
fendant, but  that  he  was  ready  and  anxious  at  all  times  to  carry 
out  the  arrangement,  and  that  the  deal  fell  through  because  of 
misrepresentations  made  by  the  broker,  do  not  amount  to  a  traverse 
of  anything  averred  in  the  complaint.     (Id.) 

7.  Action    on    Injunction    Bond — Consideration— Admissions    of 

Pleading. — In  an  action  to  recover  damages  upon  a  bond  given  to 
secure  plaintiff  against  damages  resulting  from  an  injunction  issued 
in  a  prior  action  against  him,  the  failure  of  the  defendant  to  deny 
the  allegation  of  the  complaint  that  the  bond  was  such  an  undertak- 
ing was  an  admission  that  the  bond  was  given  in  consideration  of  a 
pre-existing  injunction,  and  the  recital  of  the  consideration  in  the 
bond,  although  it  was  attached  to  and  made  a  part  of  the  complaint, 
did  not  as  a  matter  of  pleading  control  and  prevail  over  the  specific 
allegations  of  the  complaint  as  to  what  was  the  actual  consideration 
for  the  bond.     (Panter  v.  National  Surety  Co.,  44.) 

8.  Recitals  of  Exhibits  Attached  to  Complaint. — In  the  absence 
of  a  special  demurrer  for  uncertainty,  direct  and  essential  allega- 
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tions  in  a  complaint  will  not  be  modified,  controlled,  or  defeated  bj 

the  recitals  of  an  instrument  attached  to  the  complaint.     (Id.) 

See  Appeal,  10;  Condemnation  of  Land,  1;  Criminal  Law,  8,  45, 

46;  Contracts,  28;  Corporations,  4;  Divorce,  1;  Easements,  2; 

Election  Law,  3;  Medical  Act,  2;  Negligence,  62,  68;  Promie- 

gory  Notes,  1. 

POLICE  COURTS.    See  Criminal  Law,  64. 

POLICE  OFFICERS. 

1.  Municipal  Corporations — ^Pouoe  Officers  of  Saw  Francisco— 

Vacancy  in  Office — Construction  of  Charter. — Upon  the  con- 
viction of  a  member  of  the  police  force  of  the  citj  and  county  of 
San  Francisco  under  section  182  of  the  Penal  Code  of  a  misde- 
meanor involving  a  violation  of  official  duty,  the  office  becomes 
vacant  ipso  facto,  in  view  of  section  10  of  article  XYI  of  the  char- 
ter 80  providing,  notwithstanding  the  provision  of  section  3,  chapter 
7,  article  VIII,  which  provides  no  member  of  the  police  department 
shall  be  subject  to  dismissal  for  any  eause  except  after  trial  before 
the  commission  had  upon  notice  to  him  of  the  time  and  place  of 
hearing,  since  the  latter  provision  refers  to  trials  generally  for 
breach  of  duty  or  misconduct  and  other  eases  before  the  commis- 
sion,  while  the  former  provision  makes  a  rule  by  which  offices  of 
the  city  and  county  become  vacant  under  certain  specified  and  care- 
fully defined  eonditions.  (MaePhea  ▼.  Board  of  Police  Commrs., 
308.) 

2.  Peace  Officers — Execution  of  Warrant. — ^When  a  warrant,  valid 
in  form  and  issued  by  a  court  of  competent  jurisdiction,  is  placed  in 
the  hands  of  an  officer  for  execution,  it  is  his  duty  without  delay  to 
carry  out  its  commands,  and  for  the  proper  execution  of  such  pro- 
cess the  officer  incurs  no  liability,  however  disastrous  may  be  the 
effect  of  its  execution  upon  the  person  against  whom  it  is  issued* 
(Kalish  V.  White,  604.) 

8.  Liability  of  Arresting  Officer. — ^The  authority  derived  from  the 
warrant  justifies  the  officer  in  arresting  no  one  but  the  person 
named  therein  against  whom  it  is  issued;  and  any  interference  with 
the  liberty  of  the  person  other  than  the  one  named  in  the  writ 
renders  the  officer  liable  in  trespass,  unless  such  interference  is 
caused  by  the  act  of  the  person  himself.     (Id.) 

4.  False  Imprisonment— Action  for  Damages — ^Warrant  of  Arrest 
AS  Defense. — In  an  action  against  an  officer  for  damages  for  false 
imprisonment,  the  warrant  of  arrest  was  a  complete  defense  where 
it  appeared  that  the  process,  which  was  regular  in  form  and  legally 
issued,  described  the  plaintiff  by  hia  name,  which  was  the  usual 
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way,  and  that  he  was  in  faet  the  person  for  whom  it  was  intended. 
(Id.) 
5.  Municipal  CObpobations — Dismissal  of  Polici  Ofpicebs— San 
Francisco  Chabter. — ^Judgment  affirmed  on  the  authority  of  Mao- 
Phee  V.  Board  of  Police  CommUsioners  of  the  City  and  Cotmty  of 
San  Francisco  et  al.,  ante,  p.  308.  (Taylor  t*  Board  of  Police 
Commissioners,  815.) 
See  Criminal  Law,  55. 

POSSESSION.    See  Sales,  1. 

PRESUMPTIONS.  See  Appeal,  8,  4,  11,  12,  20,  26;  Criminal  Law,  58; 
Fraudulent  Conveyances,  1;  Husband  and  Wife,  2;  Negligence, 
26. 

PROHIBITION. 

Action  to  Enjoin  Election — Moor  Question. — ^A  proceeding  to  pro- 
hibit the  superior  court  from  proceeding  further  with  the  trial  of 
an  action  in  which  the  plaintiff  sought  an  injunction  to  prevent  a 
municipal  corporation  and  its  officers  from  submitting  to  the  electors 
a  question  relating  to  the  prohibition  of  the  sale  of  alcoholic  liquors 
has  become  moot  and  the  proceeding  will  be  dismissed  where  the  al- 
ternative writ  was  ordered  to  be  modified  so  as  to  permit  the  defend- 
ants to  make  findings  of  fact  in  said  action  and  to  make  an  amended 
return  showing  the  findings  of  fact,  and  no  amended  return  was 
made  and  the  daj  of  election  had  passed.  (Citj  of  Venice  ▼•  Supe- 
rior Court,  757.) 
See  Election  Law,  8;  Receivers,  1« 

PROMISSORY  NOTES. 

1.  Pleading — Amendment  of  Answer. — Where,  Ib  an  action  on  a 
promissory  note,  the  answer  sufficiently  denied  the  consideration  but 
insufficiently  denied  the  execution  of  the  note,  application  for  leave 
to  file  an  amended  answer  made  pending  motion  for  judgment  on 
the  pleadings  should  have  been  permitted.  (Bissig  ▼•  Johnston 
Organ  etc  Mfg.  Co.,  127.) 

2.  E'zecution  bt  President  of  Corporation  -*-  Authoritt  —  Insufti- 

oisNOT  OF  Evidence. — In  this  action  against  a  corporation  on  prom- 
issory notes  executed  by  the  president  of  the  corporation,  it  is  held 
that  the  evidence  is  insufficient  to  show  authority  to  execute  the 
same.     (Massie  ▼.  Eldorado  Gold  Star  Min.  Co.,  153.) 

3.  Unauthorized  Act  of  President  —  iNsurriaENT  Ratification.— 

The  determination  of  the  board  of  directors  of  a  mining  corpora- 
tion that  they  might,  in  the  event  the  mine  became  productive  and 
no  change  of  mind  was  had  upon  the  matter,  take  care  of  promis- 
sory  notes  executed  by  the  president  of  the  corporation   without 
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authority,  was  not  a  ratification  of  the  president's  act,  nor  the  mak- 
ing of  a  new  contract.     (Id.) 

4.  AonoN  ON  Prohissobt  Notb — Ikdobsement  bt  Ooxporation  Patbi 
— iNSUFncnxNCT  o»  EyiDiMCB. — In  an  action  on  a  promissory  note 
payable  to  a  corporation  and  containing  several  indorsements,  it  is 
first  essential  for  the  plaintiff  to  prove,  the  indorsements  being 
denied,  the  indorsement  of  the  payee,  and  such  proof  is  not  made 
by  an  indorsement  made  pursuant  to  a  written  instrument  purport* 
ing  to  have  been  executed  by  the  corporation  authorising  its  general 
manager  to  receive  notes  and  indorse  and  discount  the  same,  where 
neither  the  instrument  nor  the  signatures  attached  thereto  were 
identified  in  any  way.     (Curran  v.  Wilson,  208.) 

5.  Evidence— DsPOSinoM  of  Witness. — In  an  action  on  an  indorsed 

note,  the  deposition  of  the  party  to  whom  the  note  was  transferred 
by  the  payee,  showing  the  regularity  of  the  transfer  of  the  note  to 
him,  is  inadmissible  where  he  was  not  a  party  to  the  action,  and  no 
showing  made  as  to  the  existence  of  any  of  the  conditions  set  forth 
in  section  2021  of  the  Gode  of  Civil  Procedure.     (Id.) 

6.  Bona  Fids  Hoij>sb  or  Note— Bubden  or  Paoor. — In  an  action  on 

an  indorsed  note  alleged  to  have  been  received  before  maturity  and 
for  a  valuable  consideration,  it  is  incumbent  upon  the  plaintiff  to 
show  that  he  thus  acquired  the  note,  before  the  defense  of  fraud 
in  the  obtaining  of  the  note  by  the  payee  can  be  shut  off.     (Id.) 

7.  Place  or  Payment  —  Filung  in  or  Blank  Space  bt  Hoidee  — 
IiiMATBBUL  Altebation. — ^Where  the  place  of  payment  of  a  promis- 
sory note  is  left  blank,  and  the  blank  space  is  preceded  by  the  word 
"at,"  there  is  an  implied  authority  given  to  the  holder  to  fill  in  the 
blank  by  designating  a  place  of  payment  at  his  election,  and  the 
act  done  by  him  under  such  authorization  Is  not  a  material  altera- 
tion of  the  instrument.     (Bloekman  etc.  Bank  ▼.  Keteham,  284.) 

8.  Note  Executed  in  Fobjuon  Countbt  —  Fhuno  in  or  Plage  or 

Payment  as  Califoenia — Govebniko  Law. — In  view  of  section 
1646  of  the  Civil  Code  which  provides  a  contract  is  to  be  inter- 
preted according  to  the  law  of  the  place  where  it  is  to  be  per* 
formed,  or  if  it  is  does  not  indicate  a  place  of  performance,  accord- 
ing  to  the  law  of  the  place  where  it  was  made,  where  a  promissory 
note  was  made  in  Mexico,  with  the  place  of  payment  left  blank, 
preceded  by  the  word  '*at,"  and  the  payee  filled  in  the  place  of  pay- 
ment as  California,  the  note  is  enforceable  as  a  oommercial  instru- 
ment in  Californiay  though  not  enforceable  under  the  laws  of  Mexico. 
(Id.) 

9.  Assignment  or  All  Interest — Qualifisd  Indobsbmbnt. — ^In  Tiew 
of  section  3118  of  the  Civil  Code,  providing  an  indorser  of  a  promis- 
sory note  may  qualify  his  indorsement  with  the  words,  "without  re- 
course/' or  equivalent  words,  and  upon  such  Ludorsement  be  respon- 
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tible  onlj  to  the  same  extent  as  in  the  ease  of  a  transfer  without 
indorsement,  the  assignment  hj  the  pajees  of  a  promissory  note  of 
''all  of  our  interest  in  this  promissory  note**  is  a  qualified  indorse- 
ment, and  npon  the  maker's  default,  such  payees  are  not  liable  as 
indorsers.     (Hammond  Lumber  Oo.  ▼.  Kearlsey,  431.) 

10.  MoBT«Aoi — Intobical  Lbttxb. — A  letter  neither  acknowledged  nor  re- 

corded, written  by  the  maker  of  a  promissory  note  ta  the  payee 
certifying  as  to  the  amount  due  and  that  the  sum  was  secured  by 
a  lien  upon  certain  land,  cannot  be  used  to  defeat  recoTcry  on  the 
note  upon  the  claim  that  the  letter  was  intended  as  a  mortgage,  where 
the  payee  did  not  accept  or  treat  it  as  a  mortgage^  (Johnston  t. 
Murphy,  469.) 

11.  Attobnxt'8  Fn— I>i8CBBnoN. — ^Where  under  the  proTisions  of  a 

promissory  note  the  duty  of  fixing  a  reasonable  fee  for  the  payee's 
attorney  rests  upon  the  trial  court,  its  judgment  fixing  the  amount 
will  not  be  disturbed  on  appeal  unless  its  discretion  has  been  abused. 
(Id.) 

PUBLIC  LANDS.  | 

1«  Temporary  Withdeawal  iioic  DisposaXt— Advisabiutt  or  Inolud- 
me  Within  Fobest  Bbsbbtation — ^Bight  or  Statb  to  Lixu  Lands. 
Public  lands  temporarily  withdrawn  from  disposition  by  the  Secre- 
tary of  the  Interior  which  would  otherwise  belong  to  the  stat^,  pend- 
ing determination  as  to  the  aclrisability  of  including  them  within  a 
forest  reservation,  are  within  a  reservation  within  the  meaning  of 
section  2275  of  the  Btfvised  Statutes,  appropriating  and  granting 
to  and  authorizing  the  state  to  select  other  lands  where  school  lands 
are  within  any  reservation.     (Walker  v.  Kingsbury,  617.) 

2.  Bbstobation  or  Lands  to  Sbtii4BMbnt— <Juestion  roE  Coubts. — 
The  question  whether  lands  temtporarily  withdrawn  from  disposition 
pending  determination  as  to  whether  they  should  be  included  in 
a  forest  reservation,  and  thereafter  restored  to  settlement,  were 
eliminated  from  the  forest  reservation  is  one  of  law,  and  tfaa  eonrti 
are  not  bound  by  departmental  rulings.     (Id.) 

3.  Beselegtion  or  Obioinallt  Selected  Lands  —  Biobt  or  State  — 

Constbuction  or  Statutes. — Forest  reservations  first  authorized  in 
1891  are  identical  with  national  forests,  as  they  are  called  in  the  act 
of  Congress  of  1907  and  in  the  act  of  the  legiskiture  of  May  26, 
1917  (Stats.  1917,  p.  1218),  authorizing  reselection  when  lands  ones 
selected  as  lieu  lands  are  closed  on  account  of  the  release  of  base 
lands  from  national  forests,  and  neither  act  requires  that  the  lands 
shall  have  been  permanently  included  in  a  national  forest  as  a  pre- 
requisite to  such  reselection.     (Id.) 

PUBLIC  OFFICERS. 

1.  Contest — Incumbency— ^bsfxck  trou  Statk  —  Vacancy. — TTndrr 
subdivision  6  of  section  990  of  the  Puiitical  Code  Jeclaring  that  an 


Digitized  by  VjOOQIC 


890  PUBUC  USM. 


PUBLIC  OFFICERS  (Continued). 

office  becomes  vacant  in  the  ease  of  the  absence  of  the  incumbent 
from  the  Btate  beyond  the  period  allowed  bj  law,  without  permission 
of  the  legislature,  the  person  appointed  to  and  who  qualified  for  the 
office  is  not  the  incumbent  thereof  pending  the  determination  of  an 
appeal  taken  bj  him  from  an  adverse  judgment  in  a  contest  of  the 
right  thereto,  although  such  appeal  was  decided  in  his  favor,  since 
the  adverse  partj  who  was  let  into  possession  of  the  office  was  the 
incumbent  thereof,  both  under  such  scfction  and  under  section  936 
of  such  code  providing  for  compensation  during  contests.  (Benson 
V.  Hunt,  405.) 
2.  Object  of  Statute. — The  object  of  the  statute  which  vacates  an 
office  because  of  the  incumbent's  absence  from  the  state  without  the 
consent  required  and  beyond  the  period  provided  by  law,  is  that  the 
duties  of  the  office  shall  be  performed  by  the  incumbent  and  shall 
not  be  neglected  by  reason  of  his  unlawful  absence.     (Id.) 

See  Abatement  of  Action,  1;   Election  law,  1,  2,  4;   Juvenile 
Court,  1;  Police  Officers,  1. 

PUBLIC  USE.    See  Eminent  Domain,  2,  8;  Water  and  Water  Rights,  1. 

PUBLIC  UTILITIEa    See  Contracts,  24. 

PUBLIC  WORK. 

TiTLB  OF  Act  of  1897 — Claims  Included. — ^The  act  entitled  "An  act 
to  secure  Hie  payment  of  claims  of  materialmen,  mechanics,  or  labor- 
ers, employed  by  contractors  upon  state,  municipal,  or  other  publio 
work"  (Stats.  1897,  p.  202),  is  not,  under  section  24  of  article  IV 
of  the  constitution,  so  limited  in  its  title  as  not  to  cover  the  claim! 
of  persons  employed  by  other  than  the  principal  contractor,  and 
such  title  includes  claims  for  materials  furnished  to  subcontractors. 
(California  Trojan  etc  Co.  ▼.  Gamsey,  289.) 

QUIETING  TITLB. 

NONDELIVKEY  OF  DEED— BlOHT  TO   MAINTAIN   ACTION — ^LbOAL  TiTLE. — A 

suit  to  quiet  title  based  upon  nondelivery  of  a  deed  from  plaintiff 
to  defendants  under  which  the  latter  claimed  title  may  be  main- 
tained, as  under  such  circumstances  the  legal  title  is  in  the  plaintiff. 
(Nelson  v.  Thomas,  433.) 
See  Joinder,  1;  Mines  and  Minerals,  8. 

RAILROADS.     See  Negligence,  21-25,  81,  35. 

RATIFICATION.    See  Promissory  Notes,  8;  Vendor  and  Vendee,  8. 

REALTY. 

Injuries  to  Real  Property — Damages. — In  an  action  for  damages  for 
iu juries  to  a  small  portion  of  a  quarter-section  of  land,  the  def end- 
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ant  cannot  complain  that  the  damage  was  measnred  by  the  amount 
of  damage  to  the  portion  destroyed  and  not  the  depreciation  of  the 
entire  tract.     (Gordon  ▼.  Perkins,  90.) 

RECEIVERS. 

Action  to  Recovbr  Apartment  House— Leased  Fubnituee— Right  of 
Owner — Prohibition. — In  an  action  to  recover,  on  the  ground  of 
fraud,  an  apartment  house  sold  by  plaintiff  to  defendant,  the 
appointment  of  a  receiver  in  such  action  to  take  possession  of 
the  real  property  and  to  collect  the  rents  thereof  does  not  prevent 
the  owner  of  certain  furniture  contained  in  the  house  and  undpr 
lease  to  the  vendor,  under  a  contract  of  sale,  from  recovering  the 
furniture  upon  default  in  the  payment  of  the  monthly  rental  there- 
for, nnd  prohibition  will  not  lie  at  the  instance  of  such  owner  re- 
straining the  order  appointing  such  receiver.  (J.  M.  Overell  F.  Co. 
▼.  Superior  Court,  745.) 

RECORDS.     See  Appeal,  11,  17,  18,  20. 

REFORMATION  OF  INSTRUMENTS. 

1.  VoLUNTAKT  CONVEYANCE. — A  voluntary  conveyance  will  not  be  re- 

formed so  as  to  include  land  not  referred  to  or  conveyed  therein  un- 
less all  the  parties  interested  in  said  land  consent  thereto.  (Fickes 
V.  Baker,  129.) 

2.  Reformation  After  Death  of  Gkantoe — Omitted  Lani>— Rights 

OF  Heir  not  Affected  by. — A  voluntary  conveyance  reformed  after 
the  death  of  the  grantor  so  as  to  include  land  omitted  therefrom  is 
not  binding  on  an  heir,  so  as  to  preclude  him  from  asserting  and 
maintaiuing  his  heirship  by  the  method  pointed  out  in  section  1664 
of  the  Code  of  Civil  Procedure.     (Id.) 

8.  Consent  of  State. — A  voluntary  conveyance  cannot  be  reformed 
after  the  death  of  the  grantor  so  as  to  include  land  omitted  there- 
from, without  the  consent  of  the  state,  even  though  there  be  no 
heirs,  since  the  state  has  a  contingent  interest  in  the  estate  of  one 
dying  inteetate.     (Id.) 

4.  Consent  of  Executor  —  Lack  of  Authority. — An  executor  of  a 
will  has  no  authority  to  consent  to  the  reformation  of  a  voluntary 
conveyance  after  the  death  of  the  grantor,  so  as  to  include  land 
omitted  therefrom.     (Id.) 

RESCISSION.     See  Contracts,  8,  4,  11,  12.  i 

RIGHT  OF  WAY.    See  Easements,  1,  2, 


Digitized  by  VjOOQlC 


892  Sales. 


SAI^ES. 

1.  Salb  or  Gbowino  CIbu>P8  —  Possession.— Growing  crops  are  ehat- 

tels  not  BUBceptible  of  manual  delivery  until  harvested,  and  are  not 
in  the  possession  or  under  the  eontrol  of  the  vendor  within  the  mean- 
ing of  section  3440  of  the  Civil  Code  requiring  an  immediate  de- 
livery and  continued  change  of  possession.  (Globe  Grain  &  MiU.  Co. 
V.  Drenth,  156.) 

2.  Fraud  —  Misbkpbksxntations  as  to  Yxab  of  MANuyAcruu  or 

AuTOHOBiLB — Evidence. — In  an  action  bj  the  buyer  of  an  auto- 
mobile for  damages  for  alleged  misrepresentations  made  by  tho 
seller's  agent  regarding  the  year  of  manufacture,  the  fact  that  the 
plaintiff  had  an  independent  examination  of  the  ear  made  before 
buying  does  not  deprive  her  of  the  right  to  prove  relianee  upon  such 
representations,  where  such  examination  looked  only  into  the  general 
condition  of  the  ear  and  its  batteries,  and  not  as  to  the  year  of  its 
manufacture.  (Munn  ▼.  £arle  C.  Anthony,  Inc.,  312.) 
8.  Obal  Repkesbntations  —  Wbitten  Oonteact  —  Waivbe. — Where  a 
written  contract  for  the  sale  of  an  automobile  contains  a  descrip- 
tion of  the  car  with  its  model  number,  which  number  is  descriptive 
to  show  the  year  of  manufacture,  and  also  contains  a  clause  that 
all  promises,  verbal  understandings,  or  agreements  of  any  kind  per- 
taining to  the  purchase  not  specified  are  expressly  waived,  the 
claim  that  false  representations  had  been  made  as  to  the  year  of 
manufacture  furnishes  no  ground  for  a  cause  of  action  for  damages. 
(Id.) 

4.  Breach  of  Wabrantt — ^Findings — Confuct  of  Evidence — Appeau 

In  an  action  for  the  foreclosure  of  a  chattel  mortgage  given  to 
secure  the  payment  of  several  promissory  notes  evidencing  the  pur- 
chase price  of  a  motor  truck,  where  there  was  substantial  evidence 
supporting  the  findings  on  the  defense  of  breach  of  warranty  as  to 
the  carrying  capacity  of  the  truck,  they  will  not  be  disturbed  on 
appeal.     (Hackett  v.  Lewis,  687.) 

5.  Carryino  Capaoitt  of  Motor  Tbuob:  —  Waehantiss.— Representa- 

tions expressly  and  repeatedly  made  that  a  motor  truck  had  a  cer- 
tain carrying  capacity  are  warranties  where  the  purchaser  was 
afforded  no  opportunity  to  learn  such  capacity,  although  he  was 
more  or  less  familiar  with  automobiles,  and  was  present  at  a 
demonstration  when  the  car  was  operated  without  a  load.     (Id.) 

6.  Warranties — What  Constitutes. — Any  distinct  assertion  or  affirma- 
tion as  to  the  quality  or  character  of  the  thing  sold,  made  by  the 
seller  during  the  negotiations  for  the  sale,  which  it  may  be  rea- 
sonably supposed  was  intended  to  induce  the  purchase  and  was 
relied  upon,  will  be  treated  as  a  warranty.     (Id.) 

See  Brokers,  1,  2;  Contracts,  2,  15;  Conversion,  1;  Corporations, 
1-4:  Mortgages,  1,  2;  Receivers,  1;  Vendor  and  Vendee,  1,  2; 
Venue,  1. 
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SATISFACTION.    See  Mortgagee,  i. 

SENTENCE.    See  Criminal  Law,  47,  48,  «2-64. 

SEBYICE.    See  Contempt,  1;  Contracts,  22, 

SPECIAL  ISSUES.    See  Negligenee,  4. 

STATE.    See  Bef  ormation  of  Instruments,  3, 

STATUTE  OP  FRAUDa    See  Contracts,  21. 

STATUTE  OP  LIMITATIONa    See  Account  Stated,  1;  Contracts,  30; 
Corporations,  6-9. 

STATUTORY  OONSTEUCTION. 

1.  Bulb. — Statutes  are  to  be  so  construed  as  not  to  give  rise  to  an 

absurdity  in  their  attempted  application  and  as  not  to  destroy  their 
efficacy  as  a  whole  or  in  substantial  part.     (Spier  v.  Peck,  4.) 

2.  Intent— Natubi  of  Evil — Object  to  be  Aooomplished. — Strong 

indices  to  the  legisIatiTe  intent  will  always  be  found  upon  an  in- 
quiry into  the  nature  of  the  evil  sought  to  be  remedied  by  a  statute 
or  into  the  object  to  be  accomplished  by  it.    (Id.) 

STAY.    See  Appeal,  21* 

STAY  OP  PBOCEEDINOa    See  Mortgages,  1. 

STIPULATIONS.    See  Mortgages,  1. 

STBEETS,  BOADS,  AND  HIGHWAYS. 

1.  MUNIGIP4L   OOBFOBATIONS — ESTABLISHMENT  OF   OeADE   OF   StBEBT— 

Damage  to  Pbopertt  Ownest— Liabiutt  of  Citt. — The  owner  of  a 
lot  fronting  on  a  city  street  is  entitled  to  recover  damages  against 
the  city  for  injury  to  the  lot  in  bringing  the  street  to  the  official  grade 
established  after  the  acquisition  of  the  lot,  although  when  her  gran- 
tor dedicated  the  street  as  a  public  street,  he  knew  that  its  natural 
grade  was  so  steep  as  to  render  it  impracticable  and  inaccessible  to 
teams  and  vehicles,  since  neither  the  city  nor  such  grantor  could 
have  known  at  the  time  of  dedication,  nor  could  his  successor  have 
known  at  the  time  of  purchase,  what  grading  would  be  necessary 
to  make  the  street  reasonably  fit  for  the  public  use  for  which  it 
was  intended.     (Partridge  v.  City  of  Bichmond,  389.) 

2.  Acceptance  of  Dedicated  Streets — (Burdens  of  Municipality. — 

A  city  is  not  compelled  to  accept  dedication  of  a  street  by  a  private 
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owner,  and  if  it  doet  lo  it  takes  the  adTantages  yoked  with  the 
burdens.     (Id.) 
',  See  Charters,  1;  Municipal  Corporations,  8* 

SURETIES.    See  Building  Contraets,  8;  Judgments,  8,  4. 

TELEGRAPHS  AND  TELEPHONES.    See  Contracts,  24. 

TIME.    See  Contracts,  10;  Workmen's  Compensation  Act,  6i. 

TITLE.    See  Contracts,  27,  88. 

TORTS, 

1.  Action  Against  Joint  ToBT-rBAsofts—SEPARATK  Judgment. — Where 

two  joint  tort-feasors  are  sued  and  one  of  them  suffers  default, 
a  judgment  may  be  taken  against  him  and  the  action  proceeded 
with  against  the  other  and  a  separate  judgment  rendered  against 
him.     (McNeely  v.  Superior  Court,  602.) 

2.  Default  of  One  Defendant— Right  of  Tbial  bt  Apfeabino  Db. 

FENDANT — MANDAMUS. — ^Where  in  an  action  against  two  joint  tort* 
feasors  one  of  them  suffers  default,  the  court  has  a  discretion 
under  section  579  of  the  Code  of  C5vil  Procedure  to  determinj 
whether  a  judgment  should  be  rendered  against  such  defendant  iii 
advance  of  a  trial  against  the  other  defendant,  but  it  has  no  dis* 
eretion  to  refuse  to  proceed  with  the  trial,  as  to  the  appearing  de 
fendant.  and  a  writ  of  mandate  will  lie  to  eompel  the  court  to 
proceed  with  the  trial.  (Id.) 
See  Parent  and  OtM,  1. 

TRESPASS.    See  Injunction,  i. 

TRIAL. 

Reopening  of  Case  —  Additional  Tbstimont— Disobbtiok.— The  trial 

court  has  discretion  to  reopen  a  case  for  the  purpose  of  permitting 

a  witness  to  testify.     (Watson  ?•  Anderson,  778.) 
See  Torts,  2. 

TRUSTS. 

1.  Secubitt  fob  Money  Loaned— Tebmination  bt  Sale  TTndeb  Exk- 
ounoN  —  Subsequent  Action  to  Adjust  Accounts  —  Judgment 
IN  Formeb  Action  Conclusive  as  to  Amount  Due. — ^A  trust  agree- 
ment in  real  property  under  the  terms  of  which  the  holder  of  the 
legal  title  agreed  to  convey  the  property  to  the  owners  when  they 
paid  to  him  all  moneys  due  from  them,  is  terminated  upon  a  sale 
of  the  property  under  an  execution  issued  in  an  action  brought  by 
him  against  the  owners  to  recover  the  amount  due,  although  the  trus- 
tee bought  the  land  at  the  sale,  and  the  judgment  determining  such 
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TBUSTS  (Continued). 

amount,  is,  in  the  absence  of  fraud,  eonclusive  as  to  the  amount  dui 
in  a  subsequent  suit  to  adjust  accounts.     (Bashore  t.  Lamberson,| 
233.) 

2.  Personal  Propebtt — Parol  Evidence. — A  txnst  as  to  personal  prop- 
erty may  be  established  by  parol.  (Souza  t.  First  Nat.  Bank  of 
Hanford,  384.) 

8.  Monet  in  Bank— Parol  Trust — ^Insutiigienct  of  Evidence. — A 
trust  as  to  money  on  deposit  in  a  bank  is  not  created  for  the  bene- 
fit of  the  minor  children  of  the  depositor  by  parol  evidence  of  decla- 
rations of  the  trustor  made  to  his  brother  to  take  the  money,  pay 
his  bills,  and  hold  the  balance  for  the  children,  in  the  absence  of 
any  evidence  of  any  declarations  as  to  how  long  the  money  should 
be  held  or  as  to  how  it  should  be  applied.     (Id.) 

4.  Savings  Bank  Deposit. — ^Where  money  was  deposited  in  a  sav- 

ings bank  in  the  names  of  the  owner  and  his  foster  sister  and 
housekeeper,  and  at  the  time  of  the  deposit  the  parties  signed  an 
agreement  which  in  substance  provided  that  all  moneys  then  on 
deposit  or  at  any  time  thereafter  to  be  deposited  by  either  of  them 
to  the  credit  of  the  account  were  to  be  received  by  the  bank  on 
condition  that  the  amounts  thereof  and  all  dividends  thereon  should 
be  paid  by  the  bank  to  the  depositors,  or  either  of  them,  or  to  the 
survivor  of  them,  or  to  the  personal  representatives  or  assigns  of 
such  survivor,  without  reference  to  the  original  deposit  of  the 
moneys,  an  intention  to  create  a  trust  in  the  deposits  in  favor  of 
the  sister  and  housekeeper  was  shown,  and  upon  the  death  of  the 
original  depositor  she  was  entitled  to  the  same  by  right  of  survivor- 
ship.    (Halsted  v.  Central  Savings  Bank,  500.) 

5.  Bank  Dcfosits. — Judgment  in  each  case  affirmed  on  the  authority 
of  Halsted  et  dl,  v.  Central  Savings  Bank,  ante,  p.  500.  (Halsted 
V.  Oakland  Bank  of  Savings,  816.) 

See  Contracts,  li. 

UNLAWFUL  DETAINEB. 

Notice  to  Quit — Service  upon  One  of  Two  Lessees. — Service  upon  one 
of  two  lessees  who  had  bound  themselves  as  coparties  to  a  lease,  of 
three  days'  notice  to  quit  provided  in  subdivision  2,  section  1161, 
of  the  Code  of  Civil  Procedure,  the  notice  being  addressed  to  both 
lessees,  is  sufficient  to  terminate  the  tenancy  and  to  justify  the  com- 
mencement of  an  action  in  unlawful  detainer.  (Gentry  v.  Citron, 
288.) 

VARIANCE.     See  Criminal  Law,  21;  Negligence,  47. 

VENDOB  AND  VENDEE. 

1.  Shortage  in  Acreaoe— iNSurpiciBNCY  of  Evidence. — Tn  this  action 
to  secure  an  abatement  of  the  purchase  price  of  land  on  the  ground 
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of  alleged  misrepresentations  as  to  acreage,  it  is  beld  that  the  eri- 
denee  sufficiently  sustains  the  findings  that  the  sale  was  made  with- 
out regard  to  acreage  and  that  the  grantees  did  not  relj  upon  anj 
statement  in  that  regard.     (Nelson  ▼.  Colton,  69.) 

2.  Statutb  of  Frauds  —  Authoeitt  of  Agent  —  Yendeb  not  Oon- 
CEBNED. — In  such  an  action,  the  vendee  cannot  contend  that  the  sale 
was  void  for  the  reason  that  the  agent's  authority  was  not  in  writ- 
ing, since  that  matter  concerns  onlj  the  vendor  and  agent.     (Id.) 

8.  Deed — Delivebt  to  Unauthorized  Agent — Action  tor  Beduotion 
IN  Price — ^Batification. — Where  a  vendee  sues  to  reduce  the  price  of 
land  on  account  of  shortage  in  acreage,  he  thereby  ratifies  anj 
unauthorized  aet  of  another  in  accepting  and  recording  the  deed 
for  him.     (Id.) 

4.  Fraud^Waiver. — ^In  an  action  for  the  foreclosure  of  a  mortgage 
given  in  a  transaction  involving  an  exchange  of  properties,  the  de- 
fendants cannot  claim  that  they  were  induced  to  make  the  exchange 
by  reason  of  the  fraudulent  representations  of  the  plaintiffs,  where 
they  examined  the  property  at  length  and  with  great  care  before 
making  the  exchange,  lived  on  it  for  several  months,  received  exten- 
sions of  time  on  payments  due  on  the  mortgage,  and  plowed  the 
land  and  discovered  that  it  was  of  poor  quaHty  within  less  than  one 
month  after  the  deal  was  closed.     (Hough  v.  Ferguson,  120.) 

6.  Damages  for  Fraud — Duty  of  Vendee. — ^Where  a  vendee  pays  a 
part  of  the  purchase  price  and  enters  into  possession  of  the  prop- 
erty, and  gives  his  note  secured  by  mortgage  on  the  property  for 
the  balance,  he  must  pay  the  balance  before  he  can  claim  damages 
for  fraud  in  the  purchase.     (Hickman  v.  Johnson,  342.) 

6.  Mortgage  —  Action  for  Foreclosure  —  Defense  of  Fraudulent 
Bepresentations  —  Pleading  —  Insufficient  Cross-complaint  — 
Failure  to  Show  Damage. — In  an  action  for  the  foreclosure  of  a 
mortgage,  a  cross-complaint  based  upon  alleged  fraudulent  repre- 
sentations made  by  plaintiff  as  to  the  owncnrship  of  a  water  ditch  to 
be  conveyed  to  defendant  for  the  purpose  of  irrigating  the  mortgaged 
land  fails  to  state  a  cause  of  action,  in  the  absence  of  an  express 
allegation  as  to  any  appreciable  damage  done  by  reason  of  the  fail- 
ure to  convey,  there  being  no  averment  as  to  what  the  ditch  cost, 
or  its  value,  or  what  expense  would  be  incurred  in  obtaining  a  sub- 
stitute for  it,  nor  how  much  the  market  value  of  the  land  would  be 
affected  by  the  question  at  to  whether  the  ditch  was  appurtenant 
thereto.     (Id.) 

7.  Special  Damages — ^Loss  of  Crop — Insufficient  Cross-complaint 

— Knowledge  of  Nonownership  of  Ditch  Before  Plantino. — 
In  such  an  action,  the  defendant  cannot  by  cross-complaint  obtain 
special  damages  for  loss  of  crop  due  to  alleged  failure  of  plaintiff 
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to  fnrniBh  defendant  with  necessarj  water  ditches,  where,  aeeording 
to  the  allegations  of  the  eross-eomplaint,  the  defendant,  before  plant- 
ing the  crop,  had  complete  knowledge  that  plaintiff  did  not  own  the 
ditch  and  that  plaintiff  had  failed  to  make  good  its  representations. 
(Id.) 

VENUH. 

Plage  of  Tru]>-Gontbagt  fob  Sals  of  Oorpobati  Stock— Bkcovert 
OF  Possession  of  Cobpobats  Pbopeett  upon  Bbeach. — An  action 
bj  the  owner  of  a  large  majority  of  the  capital  stock  of  a  mining 
eorporatioB  to  compel  the  return  to  him  of  the  possession  of  the 
real  property  of  the  corporation  which  was  received  in  connection 
with  a  sale  of  stock  from  him,  upon  default  of  defendant  in  the 
payment  of  the  price,  and  to  have  a  mortgage  lien  wrongfully 
placed  npon  the  property  canceled,  is  a  local  action,  and  triable, 
under  section  S92,  subdivision  1,  of  the  Code  of  Givfl  Procedure, 
in  the  county  where  the  property  is  situated.  (Lef  urgey  v.  Prentice, 
838.) 

VERDICTa 

Obmebal  Vebdict — Special  Findings — Constbuction. — ^A  general  ver- 
dict and  special  findings  should  be  reconciled,  if  possible,  and  no 
specific  finding  should  operate  to  overthrow  the  general  conclusion 
of  the  jury  unless  they  are  entirely  inconsist^t  and  irreconcilable. 
(Drouillard  v.  Southern  Pac.  Co.,  447.) 

WAIVER.    See  Appeal,  9,  26;  Contracts,  15;  Criminal  Law,  10;  Sales,  8. 

WABBANT.    See  Police  Officers,  2-4. 

WABBANTY.    See  Sales,  4,  6. 

WATEB  AND  WATEB  BIGHTS. 

Injunction  and  Damages  fob  Divebsion— Inteevbntioh  of  Public 
Intebests — Estoppel. — The  right  to  an  injunction  and  damages 
for  diversion  of  the  fiood  waters  of  a  stream  is  barred  by 
the  intervention  of  public  interest,  where  the  plaintiff's  prede- 
cessor in  interest  stood  by  while  the  defendant  public  service  cor- 
poration expended  over  a  million  dollars  in  the  erection  of  a  dam, 
tunnel,  and  plant,  and  even  assisted  in  some  ways  in  the  work  by 
furnishing  commodities  which  the  defendant  needed  in  the  prosecu- 
tion of  its  enterprise  and  also  sold  part  of  the  land  to  defendant 
for  a  dam  site,  all  of  which  plaintiff  knew  when  he  purchased  the 
land  while  defendant  was  in  the  midst  of  the  building  of  the  dam 
and  preparing  to  divert  the  waters,  taken  in  connection  with  the 
86  OaI.  App.— «7 
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additional  fact  that  he  waited  four  years  after  the  publie  use  began, 
and  until  thousands  of  people  had  become  dependent  upon  it  for 
light  and  power  and  necessary  water  for  irrigation  before  bringing 
his  action.     (Holmes  ▼.  Snow  Mountain  W.  A  P.  Co.,  394.) 
See  CfharterSy  i. 

WILLS.    See  Contracts,  21,  22,  33-35. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Carpbkter  in  OoNSTBUcnoN  OF  Dwelling — ^Naturb  of  Employ- 
ment.— A  carpenter  employed  for  about  three  months  on  day  wages  in 
the  erection  of  a  dwelling-house  for  bis  employer  is  entitled,  under 
the  Workmen's  Compensation  Act,  to  compensation  for  injuries  re- 
ceived, since  his  employment  is  not  both  casual  and  out  of  the  usual 
course  of  the  trade,  business,  profession,  or  occupation  of  his  em- 
ployer.    (Armstrong  ▼.  Industrial  Aec.  Cool,  1.) 

2.  Injury  in  Employment— Bijrden  of  Proof. — Under  the  Workmen's 
Compensation  Act,  the  burden  of  proof  that  the  injury  for  which 
compensation  is  asked  was  suffered  in  the  course  of  the  employment 
is  on  the  claimant.  (Boebling's  Sons  Co^  t.  Industrial  Ace.  Com., 
10.) 

3.  Theoretical  Conclusions. — ^Where  yarious  theoretical  conclusions 
may  be  drawn  from  the  state  of  facts  established,  each  being 
equally  plausible,  some  indicating  that  the  injury  may  have  arisen 
out  of  the  employment,  and  others  that  the  misconduct  of  the  per- 
son injured  was  the  producing  cause,  then  it  may  not  be  said  that 
the  evidence  is  sufficient  to  sustain  the  case  of  him  upon  whom 
the  burden  of  proof  rests.     (Id.) 

4.  Different  Conclusions  from  Evidence — Right  of  Commission. — 
If  different  conclusions  may  rationally  and  fairly  be  drawn  from 
the  evidence,  one  sustaining  tbe  right  to  compensation  and  the 
other  being  opposed  thereto,  the  Industrial  Accident  Commission  is 
at  liberty  to  adopt  the  conclusion  favorable  to  the  claim,  and  its 
conclusion  is  beyond  the  scope  of  review  bj  the  supreme  court. 
Where,  however,  there  is  no  substantial  evidence  reasonably  warrant- 
ing an  inference  favorable  to  the  claim  for  compensation,  and  any 
finding  to  the  contrary  is  necessarily  based  on  mere  surprise,  specu- 
lation, or  conjecture,  an  award  of  compensation  will  be  annulled. 
(Id.) 

5.  Evidence — Inference  Favorable  to  CbMPENSATiON  Unwarranted. 

An  award  of  compensation  made  to  the  widow  of  a  night  watch- 
man, who  met  his  death  from  inhaling  gas,  is  unwarrantcdi 
wh^re  the  uncontradicted  evidence  indicates,  if  choice  is  to  be  made 
between  conflicting  speculative  deductions,  that  the  deceased  will- 
fully stepped  aside  from  the  performance  of  his  duties  which  his 
employ  meat  laiil  upon  him  and  invited  by  direct  action  on  his  part 
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the  occurrence  of  the  detrimental  cause  which  produced  his  death. 
(Id.) 

6.  Review  or  Proceedinob  Denting  Bbheabing — Time  fob  Filing  Af- 
PUCATION. — Under  section  67  (a)  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  of  1917  (Statli.  1917,  p.  875),  providing 
that  within  thirty  days  after  the  application  for  a  rehearing  is  denied, 
or,  if  the  application  is  granted,  within  thirty  days  after  the  rendi- 
tion of  the  decision  on  the  rehearing,  any  party  affected  may  apply 
to  the  supreme  court  or  to  the  district  court  of  appeal  for  a  writ  of 
eeriiorari  or  review,  for  the  purpose  of  having  the  lawfulness  of  the 
rehearing  inquired  into  and  determined,  an  application  for  a  writ 
of  certiorari  filed  January  24,  1918,  to  review  an  order  of  the  Indus- 
trial Accident  Commission  denying  a  petition  for  rehearing  made  and 
entered  on  December  22,  1917,  comes  too  late,  and  the  writ  must 
be  denied.     (Neal  v.  Industrial  Ace.  Com.,  40.) 

7.  Casual  Employment  Outside  of  Employee's  Business — Machinist 

Employed  to  Bepaie  Dredge. — ^Under  the  Workmen's  Compensation 
Act,  an  injury  received  by  a  machinist  employed  to  make  repairs 
upon  a  dredge  which  his  employer  had  acquired  and  was  about  to 
lease  with  an  option  to  purchase  was  not  an  injury  occurring  in  the 
usual  course  of  business  of  his  employer,  it  being  shown  that  the 
employer's  business  was  that  of  leasing  road-making  machinery  and 
that  the  dredge  was  in  no  sense  road -making  machinery  or  equipment. 
(Stansbury  v.  Industrial  Ace  Com.,  68.) 

8.  Accident  in  Crossing  Street  to  Mail  Letters — Injury  in  Course 
OF  Employment. — An  injury  sustained  by  a  bookkeeper  and  clerk 
from  being  run  down  by  an  automobile  while  in  the  act  of  crossing 
a  public  street  to  mail  letters  for  his  employer  according  to  custom, 
is  an  injury  arising  out  of  his  employment  under  the  Workmen's 
Compensation  Act.     (Globe  I.  Co.  t.  Industrial  Ace.  Com.,  280.) 

9.  Injury  to  Laundryman — Removal  of  Safety  Ouard  from  Wring- 
ING-MACHINE — WiLLPUL  MISCONDUCT. — Under  subdivision  8  of  sec- 
tion 12  of  the  Workmen's  Compensation,  Insurance  and  Safety  Act 
(Stats.  1913,  p.  279),  which  excludes  from  its  provisions  every  case 
where  the  injury  is  proximately  caused  by  willful  misconduct  of  the 
injured  employee,  where  an  experienced  laundryman,  while  operating 
a  wringing-machine  intentionally,  deliberately,  and  willfully  removed 
a  safety  guard  which  had  been  placed  on  the  machine  for  his  protec- 
tion and  to  prevent  accidents,  he  was  guilty  of  such  misconduct  as 
to  prevent  the  award  of  comjiensation  for  injuries  rosulting  from 
such  removal.     (Bay  Shore  Co.  v.  Industrial  Ace.  Com.,  647.)  I 

10.  Second  Injury — Relation  to  Original  Accident — Sufficiency  of 
Evidence. — In  this  proceeding  to  review  an  award  of  compensation 
made  by  the  Industrial  Accident  Commission  for  the  death  of  an 
employee  following  the  performance  of  a  surgical  operation  made 
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necessary  bj  a  second  injury  received  while  obeying  tbe  doetor's  in- 
structions to  exercise  his  leg,  which  had  been  fractured  in  the  origi- 
nal accident,  it  is  held  that  the  evidence  supports  the  finding  that 
the  second  injury  arose  from  a  condition  produced  by  the  first  injury. 
(Shell  Co.  v.  Industrial  Ae^  Com.,  408.) 

11.  Manner  of  Second  Injury  —  Eyidenoi  —  Digi«aration8  of  De- 

ceased.— Under  the  amendment  of  1915  to  section  77  (a)  of  the 
Workmen's  Compensation  Aet,  making  hearsay  evidence  admissible 
in  cases  of  death,  where  the  hearsay  testimony  relates  directly  to  the 
injury  in  question,  declarations  of  the  deceased  to  the  effect  that 
his  crutch  slipped  and  that  he  fell,  refracturing  his  bone,  are  admissi* 
ble  where  death  resulted  from  an  operation  made  necessary  by  such 
injury.     (Id.) 

12.  Evidence— Degree  of  Proof. — The  Workmen's  Compensation  Aet 

does  not  require  demonstration  as  to  the  cause  of  death,  but  only  that 
degree  of  proof  which  produces  conviction  in  an  unprejudiced  mind. 
(Id.) 

13.  Injury  to  Driver  of  Streeiv-flushino  Motor  Vehiol*— Bioht  to 
Compensation. — Under  the  Workmen's  Compensation  Aet,  the  drivev 
of  a  street-flushing  motor  vehicle,  whose  duty  was  to  operate  and 
guide  the  machine  and,  incidentally,  to  manipulate  the  lever  by  which 

,  water  was  discharged  upon  the  street,  is  entitled  to  compensation 
for  an  injury  received  in  falling  from  the  vehicle  while  attempting 
to  pick  up  a  wrench  from  the  footboard  to  prevent  it  from  falling 
into  the  street,  notwithstanding  that  in  violation  of  orders  he  had 
permitted  another  person  to  take  the  steering  gear  while  he  moved 
to  the  left-hand  side  of  the  seat,  where  he  was  engaged  in  manipu- 
lating the  lever.  (Employers'  L.  A.  Corp.  t.  Industrial  Aee.  Com., 
568.) 

14.  Death  of  Ship  Bolter— Departure  fob  Lunch  by  Unusual  Boutb. 
Where  a  person  employed  as  a  bolterup  within  the  hull  of  a  ship 
in  the  course  of  construction  left  his  employment  for  the  purpoee 
of  going  to  lunch,  taking  an  unusual  route  and  in  going  down  a 
scaffolding  and  ladder  on  the  outside  of  the  ship,  was  killed,  his 
death  did  not  take  place  within  the  course  of  his  employment,  within 
the  meaning  of  the  Workmen's  Compensation  Act.  (Moore  A  Scott 
Iron  Works  v.  Industrial  Ace.  Com.,  682.) 

See  Negligence,  13. 

WRIT  OF  REVIEW. 

1.  Office  of. — The  oflSce  of  the  writ  of  eeriiorari  Is  to  determine  only 
as  to  whether  an  inferior  board  or  court  has  acted  in  excess  of  juris- 
diction, and  the  investigation  of  the  trial  court  will  go  no  further 
than  to  inspect  the  record  as  it  appears  written  and  to  determine 
from  that  whether  there  has  been  action  taken  onwarranted  hj  the 
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powers  giyen  to  the  board  or  eonrt  whoM  proeeedings  are  under  re- 
view. (Lantermaa  t.  Anderson,  472.) 
8.  Bbcobd  not  Subject  to  Moddpioation. — The  writ  of  eertioraH  maj 
not  be  used  to  take  the  place  of  an  appeal  or  to  add  to  or  modify 
a  record  with  respect  to  any  jurisdictional  fact  determined  therein. 
(Id.) 

8.  OBDXB    BlVOKlNO    lilOENSX    TO    FItAOTIOl    MlDICINB— PBBSXNCT    OF 

Quorum  of  Boabd— Bscobd  not  Subjsot  to  Oonteadiotion. — On 
eertioraH  proceedings  to  reyiew  an  order  of  the  board  of  medical 
examiners  revoking  the  license  of  the  petitioner  to  practice  medicine 
and  surgery,  where  the  record  recited  that  a  quorum  of  the  board 
was  present  at  the  hearing  of  the  charges,  it  was  not  error  to  refuse 
to  take  testimony  as  to  whether  a  member  of  the  board  had  absented 
liimself  during  the  taking  of  the  endenee.  (Id.) 
See  DiTorce^  8* 
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